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PREFACE. 


In  this  volume  many  important  Principles  of  Juris- 
prudence are  illustrated  and  explained,  a  practical  ac- 
quaantance  with  which  is  essential  to  Law  Students, 
Pleaders  or  Judicial  officers,  as  without  it,  neither  can 
expect  success.  The  third  volume  will  complete  the 
work.  For  general  reference,  the  reader  has  merely  to 
turn  to  the  Index,  but  the  law  student  should  master 
the  maxims  himself,  taking  them  Chapter  by  Chapter. 

A  practical  knowledge  of  the  Principles  of  Jurispru- 
dence vdll  be  the  main  test  for  qualification  in  all  future 
examinations,  and  it  is  hoped  that  those  intending  to 
compete,  may  find  every  assistance  they  require  in  this 
work,  and  that  it  may  be  useful  to  those  already  practis- 
ing  in  our  Courts. 
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Sic  utere  tuo  ut  alienum  uon  Iffldas.— Let  the  enjoyment  of  your  own  be  with- 
out an  injury  to  others. 

Qui  jure  suo  utitur  neminem  l«dit.— The  enjoyment  of  your  own,  wUl  originate 
no  actionable  wrong. 

Quisquis  est  rei  susd  moderator  et  arbiter.  —A  man  may  do  aa  he  likes  with  liis 
own. 

Prohibetur  ne  quia  faciat  in  suo  quod  noeere  potest  aKcno-— A  man  must  not 
so  use  his  owa,  as  to  iujane  others. 

her  non  fiiyet  deiicatorum  votifc— The  hiw  paya  no  attention  to  mere  fastidi- 
ousness. 

Quod  meum  est  sine  me  alienum  fieri  nequit.— What  is  mine,  is  mine,  till  I 
part  with  it. 

Id  nostrum  solum  est,  quod  debitis  deductis,  est  nostrum. — After  discharge  of 
our  debtis  ^^^  balance  is  our  own. 

The  enjoyment  of  water  drawn  from  a  brook  along  an  arti- 
ficial channel^  and  acts  done  by  the  owner  of  the  dominant 
tenement  upon  the  servient  tenement^  which  without  the  exis- 
tence of  an  easement  would  be  tortious  and  actionable^  may  be 
evidence  of  a  right  in  the  owner  of  the  dominant  tenement  to 
the  use  of  the  water.  Bee^ton  v.  JFeale,  5  El.  &  Bl.  986;  Jur. 
N.  S.,  540;  25  L.  J.,  Q.  B.,  lib.— Di^esl,  JurUL 

An  artificial  cut  from  a  brook  began  at  point  A.  in  the  de- 
fendant's  close,  and  passed  through  another  close  of  the  defend- 
ant to  point  C,  and  thence  back  into  the  brook.    The  defendant 
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and  the  previous  occupiers  of  his  farm  had  beeu  iu  the  habit  of 
turning  the  water  of  the  brook  down  the  artificial  cut  at  A.  for 
the  purpose  of  irrigating  the  latter  close.  The  plaintiff  occupied 
a  close  called  "  The  Cow  Pasture,"  near  this  latter  close,  and  as 
far  back  as  living  memory  went,  he  and  the  previous  occupiers  of 
the  Cow  Pasture  had  habituall}^  when  their  cattle  were  depastur- 
ing there,  gone  upon  the  defendant's  land  and  diverted  the 
water  from  the  brook  by  putting  a  dam  at  A.,  which  caused  it 
to  flow  down  the  artificial  cut,  and  by  putting  another  obstruc- 
tion at  C,  turned  it  so  as  to  flow  into  a  watering-place  for  cattle 
iu  the  Cow  Pasture.  In  an  action  by  the  plaintiff,  alleging  a 
I'ight  to  the  use  of  part  of  the  water  of  the  brook  flowing  along 
the  artificial  cut — Held,  that  there  was  evidence  to  support  the 
right ;  that  the  use  of  the  water  by  the  defendant  on  the  ser- 
vient tenement  did  not  take  away  from  the  effect  of  the  use  of 
it  by  the  plaintiff  for  the  dominant  tenement ;  and  that  the 
purpose  of  irrigation,  for  which  the  cut  was  made,  was  not  a 
mere  temporary  purpose. — Id, 

An  elector  and  inhabitant  of  a  borough  bond  fide  signed  and  sent 
to  the  Secretary  of  State  for  the  Home  Department  a  memorial 
complaining  of  the  conduct  of  a  magistrate  of  the  county,  during 
an  election  for  the  borough,  imputing  to  him  gross  acts  of  violence, 
and  praying  that  the  Secretary  of  State  would  cause  an  inquiry 
into  his  conduct  to  be  made,  and  that  if  the  allegation  in  the 
memorial  were  substantial,  he  would  recommend  to  the  Queen 
that  the  magistrate  should  be  removed  from  the  commission  of 
the  peace : — Held,  in  an  action  by  the  magistrate  against  the 
elector  for  the  libel,  that  this  was  a  privileged  communication, 
the  elector  having  both  an  interest  and  a  duty  in  the  subject 
matter  of  the  memorial ;  and  that  the  memorial  being  substan* 
tially  a  petition  to  the  Queen  for  the  removal  of  the  magistrate 
from  the  commission  of  the  peace,  the  Secretary  of  State  had 
a  corresponding  duty  to  cause  the  inquiry  prayed  for  to  be  made^ 
although  the  Lord  Chancellor  is  the  functionary  by  whose  advice 
and  agency  the  Crown  usually  acts  in  removing  magistrates. 
Harrison  v.  Buah,  5  El.  &  Bl.  344;  1  Jur.,  N.  S.,  846;  25  L. 
J.,  Q.  B.,  'i^,— Digest,  Jurist, 
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A  first  mortgjigee  having  sold  the  mortgaged  property  under 
a  power  of  sale,  gave  notice  to  the  subsequent  mortgagees  that 
he  was  ready  to  pay  over  the  balance,  after  satisfying  his  own 
mortgage.  The  second  mortgagee  required  that  the  money 
should  not  be  parted  with  until  disputes  between  the  incum« 
brancers  should  have  been  settled.  The  money  was  thereupon 
paid  by  the  first  mortgagee  into  his  bankers,  and  was  allowed  to 
remain  unproductive  for  several  years: — Held,  that  the  first 
mortgagee  could  not,  under  the  circumstances,  be  charged  with 
interest  upon  the  money.  Mathiaon  v.  Clark,  25  L.  J.,  Chanc, 
29— V.  C.  K.— Digest,  Jurist. 

An  owner  of  land  has  an  unqualified  right  to  drain  it  for 
agricultural  purposes  in  order  to  get  rid  of  mere  surface  water, 
the  supply  of  the  water  being  casual,  and  its  flow  following  no 
regular  or  definite  course ;  and  a  neighbouring  proprietor  can- 
not complain  that  he  is  thereby  deprived  of  such  water  which 
otherwise  would  have  come  to  his  land.  Rawstron  v.  Taylor,  II. 
Exch.  369 ;  23  L.  J.,  Exch.,  ^'6,— Digest,  Jurist. 

Burning  bricks  on  a  man's  own  ground  so  as  to  be  off^ensive 
to  a  neighbour,  held  to  be  a  nuisance,  and  restrained  by  injunc- 
tion. Walter  v.  Selfe,  4  De  G  Sd  S.  315 ;  15  Jur.  416;  20  L. 
J.,  Chanc,  433. — Digest,  Jurist, 

B.  took  out  a  patent  in  1841,  for  "improvements  in  the 
means  of,  and  in  the  apparatus  for,  building  and  working  under 
water."  C.  had  in  1831  obtained  a  patent  for  an  "  apparatus  to 
facilitate  excavating,  sinking,  and  mining.'*  In  1852,  B.  brought 
an  action  for  infringement  of  his  patent  against  the  defendant, 
and  on  the  trial  the  specification  of  C.'s  patent  was,  on  cross- 
examination,  put  into  the  plaintiff's  hands,  when  he  admitted 
he  had  not  known  of  the  existence  of  the  patent  until  long  after 
his  own  was  obtained.  He  stated  that  the  main  diff'erence  be- 
tween his  own  and  C.'s  patent  was,  that  the  latter  was  adapted 
for  working  on  land,  while  his  own  was  intended  for  working  in 
the  water.  A  witness  for  B.  confirmed  the  similarity,  with  this 
addition,  that  when  working  in  the  sand  below  water,  the  work- 
ing of  each  of  the  inventions  would  be  precisely  similar*  The 
judge  directed  the  jury,  that  if  they  believed  the  evidence,  they 
B  2 
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muirti  find  that  the  patent  was  not  obtained  for  a  new  mannfac* 
tore,  and  therefore  their  verdict  would  be  for  the  defendant  i — 
Held^  (on  exception  to  the  rating  of  the  judge,  and  affirming 
the  judgment  of  the  Exchequer  Chamber),  that  the  specifica- 
tions were  so  similar  as  to  destroy  all  the  claim  of  the  latter  one 
for  novelty,  and  that,  therefore^  the  judge's  ruling  was  correct. 
BiifA  T.  Fox, — Jurist. 

Where  a  patent  has  been  obtained  for  the  use  of  a  known 
substance,  described  by  its  specific  name,  and  it  is  afterwards 
discovered  that  the  use  of  two  other  and  equally  known  sub- 
stances will  produce  the  same  effect,  though  the  evidence  of 
scientific  men  may  go  to  shew  that  the  two  substances  became, 
in  the  act  of  so  using  them,  the  one  substance  described  in  the 
patent,  their  use  will  not  constitute  an  infringement  of  the 
patent.  Unwin  v.  HealA  (in  error),  5  H.  L.  Cas.  505;  16 
C.  B.  713;  2  Jur.,  N.  S.,  1029;  25  L.  J.,  C.  P.,  S.—Di^ese, 
Jurist, 

A.  obtained  a  patent  for  an  improved  mode  of  manufacturing 
cast  steel  by  the  use  of  "  carburet  of  manganese/'  This  sub- 
stance was  well  known,  but  was  very  expensive.  At  the  time 
the  patent  was  taken  out,  it  was  known  that  carburet  of  man- 
ganese might  be  obtained  from  the  combination  of  two  inex- 
pensive articles,  oxide  of  manganese  and  coal  tar.  Some  little 
time  after  the  patent  had  been  in  existence,  it  was  found  that  if 
oxide  of  manganese  and  coal  tar  were  put  into  the  melting-pot 
with  metal,  cast  steel  would  be  produced  equal  to  that  which 
was  produced  by  the  aid  of  the  "  carburet  of  manganese.'*  Some 
of  the  witnesses  said  that  the  carburet  was  produced  in  the 
melting-pot  at  the  instant  of  the  fusion  of  all  the  ingredients 
therein  contained :— Held,  that  the  use  of  these  two  articles  in 
the  manner  described  was  not  an  infringement  of  the  patent. 
—Id. 

Previously  to  the  plaintiff's  patent,  the  process  of  manufactur- 
ing gas  from  vegetable  matter  containing  oil,  was,  first,  to  ex- 
tract the  oil  from  the  seed  or  other  substances,  and  then  by  dry 
distillation  to  procure  gas  from  the  oil.  The  plaintiff  discovered 
that  gas  might  be  produced  by  dry  distillation  direct  from  the 
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seed  or  other  vegcltable  substance,  thus  getting  rid  of  the  inter- 
mediate process  of  extracting  the  oil  from  the  material : — Held, 
that  this  invention  was  one  for  which  a  patent  might  be  granted. 
BooiA  V.  Kennard  (in  error),  3  Jur.,  N.  S.,  21;  26  L.  J., 
Exch.,  29 — Exch  Cham. — Digest,  Jurist. 

In  1844,  G.  obtained  a  patent  for  "  Improvements  in  grind- 
ing wheat  and  other  grain/'  He  described  as  his  invention 
"  the  forcing  and  distributing  of  atmospheric  air  from  the  eye 
or  centre  of  millstones,  for  the  purpose  of  cooling  the  grain 
during  the  process  of  grinding."  This  was  effected  by  an  air 
box  placed  below  the  millstones,  into  which  the  air  was  forced 
by  the  rapid  rotation  of  a  fan  or  blower,  which  caused  a  current 
of  air  perpendicular  to  the  axis  of  the  fan,  and  the  air  was  con* 
ducted  by  a  pipe  through  the  eye  of  the  lower  stone  to  the 
centre  of  the  two  stones,  and  there  distributed  between  them  by 
an  apparatus  provided  with  fans  or  arms.  In  1846  the  plaintiff 
obtained  a  patent  for  "  Improvements  in  manufacturing  wheat 
and  other  grain  into  meal  and  flour.''  His  invention  consisted 
of  the  application  of  ventilating  vanes  or  screws  at  the  centre 
of  the  stones  for  supplying  the  air  between  the  grinding  sur- 
faces ;  a  portable  ventilating  machine,  blowing  by  a  screw  vane, 
which  caused  a  current  of  air  parallel  to  the  axis  of  the  vane, 
was  attached  externally  to  the  eye  of  the  upper  millstone,  the 
screw  vane  being  set  in  rapid  motion,  the  air  was  compelled  to 
pass  through  the  eye  into  the  centre  of  the  two  stones,  and  so 
find  its  way  out  between  them.  In  1851,  the  defendant  obtain- 
ed a  patent  for  "  improvements  in  grinding  wheat,"  and  his 
plan  was  to  remove  from  the  centre  of  both  stones  a  large  cir. 
cular  portion  of  each,  and  in  this  space,  opposite  to  the  separa. 
tion  of  the  two  stones,  to  place  a  fan  or  blower,  by  the  rapid 
rotation  of  which  a  centrifugal  motion  was  given  to  the  air,  and 
it  was  driven  between  tfie  stones  : — Held,  that  the  defendant's 
invention  was  no  infringement  of  the  plaintiff's,  but  that  each 
was  a  new  method  of  accomplishing  a  well-known  object,  viz., 
the  cooling  grinding  substances  by  the  common  principle  of 
obtaining  a  current  of  air  by  a  rotating  vane.  Bovill  v.  Pimm, 
11  Exch.  718. — Digest,  Jurist. 
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A  local  board  constituted  under  the  11  &  12  Vict.  c.  63, 
carried  the  whole  drainage  of  the  town  into  an  adjacent  river,  a 
small  stream  which  immediately  below  the  town,  flowed  for  three 
miles  through  the  plaintiff's  lands  on  both  sides.  The  plaintiff 
was  also  seised  of  a  mill  upon  the  stream.  The  quantity  of 
sewage  matter  thrown  into  the  stream  was  greatly  increased, 
the  population  of  the  town  having  increased  nearly  one-half,  and 
the  extent  of  sewers  from  250  yards  in  IS^jR,  to  10,500  yards 
in  1855;  and  besides  other  evidence  of  that,  it  appeared  that 
sheep  could  no  longer  be  washed  there,  that  the  fish  were  all 
dead,  and  that  the  exhalations  were  noisome.  The  plaintiff  had 
been  in  correspondence  with  the  board  on  the  subject  of  remedy- 
ing the  nuisance  until  the  19th  September,  1855,  which  was  the 
date  of  the  last  communication  in  which  they  held  out  hopes  of 
doing  so.  The  bill  and  information  were  filed  on  the  15th 
January,  1856: — Held,  first,  that  the  practice,  long  previous 
and  up  to  1848,  of  a  few  houses  in  the  town  to  drain  into  the 
river,  afforded  no  ground  for  the  local  board  setting  up  a  pre- 
scriptive right,  and  that  the  local  board,  as  a  modern  corporation, 
could  claim  no  prescriptive  rights.  Atty.-Gen,  v.  Luton  Local 
Board  of  Health,  2  Jur.,  N.  S.,  180— V.  C.  W.  Digest,  Jurist. 

Held,  secondly,  that  the  stream  was  a  private  stream,  the 
property  of  the  plaintiff,  and  therefore  that  he  had  private 
ground  of  complaint  to  support  the  bill,  as  well  as  the  public 
nuisance  on  which  to  found  the  information ;  and  the  board  had 
no  rights,  except  with  his  consent,  under  sect.  H5. — Id. 

Held,  thirdly,  that  there  was  no  such  laches  on  the  part  of 
the  plaintiff  as  to  prevent  him  from  having  relief  on  the  inter- 
locutory appl  ication . — Id, 

The  plaintiff  sued  to  recover  damages  owing  to  a  collision 
caused  by  the  defendant's  carriage,  and  the  lower  Court  dismissed 
the  action,  because  the  defendant's  carri&ge  was  the  smaller  of 
the  two.  In  appeal,  the  lower  appellate  Court  reversed  the 
order  below,  and  gave  the  plaintiff  a  decree,  which  decree,  how- 
ever, not  specifying  the  relative  position  of  the  carriages,  whe- 
ther they  were  meeting  or  otherwise,  or  what  was  the  width  of 
the  road,  and  whether  the  defendant  had  taken  the  wrong  side 
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of  the  road^  or  whether  his  carriage  was  carelessly  driven  and 
that  for  some  sufficient  reason  he  was  responsible^  the  case  was 
remanded  to  the  judge  with  instructions  to  keep  the  case  on  his 
own  file  and  dispose-x>f  it.  9th  August^  L852,  Gobindchunder, 
appellant. 

The  plaintiff  in  execution  purchased  the  third  part  of  an 
estate  belonging  to  a  member  of  an  undivided  Hindoo  family, 
and  applied  for  specific  possession.  The  judge  gave  him  posses- 
sion generally,  but  without  any  specific  possession  in  partition. 
In  appeal,  held  that  there  was  no  reason  why  separate 
possession  of  the  one-third  of  the  property  should  not  be 
decreed.  That  a  division  by  an  ameen  in  execution  of  decree 
could  be  effected  on  the  same  principle  as  that  of  a  Butwara. 
That  the  Court  would  not  bind  itself  to  the  forcible  intrusion  of 
a  stranger  or  a  party  of  another  persuasion  upon  a  Hindoo 
family  in  joint  possession  of  the  family  residence,  but  they 
would  see  no  objection  on  a  suit  by  such  a  party  to  the  award  of 
a  sufficient  amount  in  money,  in  commutation  of  the  claim  of 
that  nature  decreed.  If,  however,  the  Court's  awards  should  be 
in  favour  of  a  plaintiff,  not  a  stranger,  for  separation  and  posses- 
sion,  we  hold  it  to  be  within  its  competence  to  bind  the  decree- 
holder  to  certain  conditions,  by  which  the  enforcement  of  his 
rights  should  not  be  to  the  detriment  of  the  other  members  of 
the  family.  The  provisions  of  Section  7,  Reg.  IV.  1793,  clearly 
lay  down  that  the  Court  is  to  cause  possession  of  the  property 
of  lands,  houses,  &c.  to  be  delivered  to  that  person  to  whom  it 
may  be  decreed,  but  of  course  such  possession  would  be  the 
assertion  only  of  the  rights  of  the  decreeholder,  and  could  not 
extend  to  the  injury  or  destruction  of  a  family  residence,  in  the 
past  occupation  of  that  party,  against  whom  judgment  may  be 
given,  conjointly  with  other  members  of  the  same  family,  against 
whom  no  judgment  had  passed  and  who  were  unaffected  by  the 
decree.  In  amendment  therefore  of  the  decree  of  the  lower 
Court,  separate  possession  of  one-third  share  is  awarded,  but  with 
restriction  as  to  any  injury  to  the  family  mansion.  Kesubnath 
Ghose,  appellant,  2dth  August,  1853. 

Note. — The  only  restriction  to  the  enjoyment  of  property  is, 
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that  it  shall  be  without  prejudice  to  the  rights  of  others.  An- 
other maidm  identical  in  purport^  is  tliis^  expedit  rcipublicaB  ne 
8U&  re  quis  male  utatur.  The  public  good  requires  that  a  person 
should  make  a  proper  use  of  his  own^  and  again^  sddificare  in  tuo 
proprio  solo,  non  licet  quod  alteri  noceat.  *'  In  building  upon 
your  own  ground,  you  are  not  at  liberty  to  injure  your  neigh- 
bour/' So,  neither  is  a  person  at  liberty  to  pull  down  his  own 
house,  if,  in  consequence  of  so  doing,  his  neighbour's  house  must 
fall  also.  In  India  we  have  many  cases  connected  with  irriga- 
tion, in  which  this  maxim  will  constantly  apply.  Banking  up 
channels  so  as  to  prevent  the  customary  irrigation  of  surround- 
ing estates,  or  embanking  the  outlets  of  the  water,  so  as  to 
submerge  them.  But  there  are  cases  in  which,  "  qui  jure  suo  uti- 
tur  neminem  Isedit,''  of  which  a  common  instance  in  India  may 
be  given  in  the  establishment  of  new  bazars  or  markets,  or 
schools  or  shops,  all  of  which  acts  will  act  injuriously  upon  the 
markets,  or  schools,  or  shops  already  established,  by  taking  away 
the  frequenters  of  the  one,  the  scholars  of  the  other,  and  the 
customers  of  the  latter ;  but  these  are  *^  damna  absque  injuria,'' 
injuries  which  are  not  actionable  wrongs.  On  this  maxim  vide 
Broom,  page  274.  Further  as  to  accidents  arising  from  negli- 
gence, as  in  negligent  or  furious  di-iving,  or  railway  accidents,  or 
injuries  done  by  the  incautious  discharge  of  firearms,  it  is  this 
principle  which  is  recognized  in  the  award  of  damages. 

A  mortgagor,  allowed  his  estate  to  be  sold,  limiting  his  exer- 
tions to  a  single  petition,  in  objection  to  the  sale  of  the  estate, 
during  the  pendency  of  execution,  when  his  petition  was  dis« 
allowed  and  the  property  sold  as  that  of  another  party.  The 
mortgagee  accordingly  sued  to  recover  the  money  and  obtained 
a  decree  against  the  mortgagor,  which  decree  was  reversed  in  the 
lower  Court,  because  by  the  conditions  of  the  mortgage  deed  an 
action  could  only  lie  for  the  recovery  of  possession  and  not  for 
the  money  and  that  as  per  construction  No.  89B,  the  action 
would  not  lie.  In  special  appeal,  the  plaintiff  urged  that  the 
estate  has  passed  away  to  a  third  party  under  execution,  by 
specific  order  of  Court,  that  possession  of  it  was  never  given  to 
plaintiff  and  was  now  impossible,  and  that  as  the  express  terms 
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and  conditions  of  the  deed^  were  impossible^  he  was  entitled  to 
sue  for  the  money.  Held^  that  the  mortgagor  not  having  taken 
any  farther  steps  to  protect  his  estate^  an  onus  attaching  to  him 
as  being  the  professed  owner  of  it^  and  he  alone  having  the 
satisfactory  means  of  carrying  on  such  a  suit^  and  having  omit- 
ted  to  do  so,  the  mortgagee  was  entitled  to  sue  for  his  money 
instead  of  for  possession  under  the  specific  covenants  of  the 
mortgage  deed.     Pulhadchunder,  appellant,  SOth  June,  1858. 

Note. — Lex  semper  dabit  remedium.  Lex  non  cogit  ad  im- 
possibilia  are  maxims  appropriate  to  the  above,  and  ancillary  to 
the  present,  so  far  as  this  case  is  concerned. 

Two  boats  and  a  sugar  mill  were  mortgaged  to  the  plaintiff, 
they  were  attached  by  the  defendant  and  made  over  to  the 
charge  of  a  third  party.  The  boats  were  destroyed  by  fire  and 
the  mill  was  sold  to  realize  a  fine.  The  plaintiff  sued  the  defend- 
ant as  responsible  for  the  damage  of  negligently  looking  after 
the  property  in  question  and  obtained  a  decree,  affirmed  in 
special  appeal,  because  the  property  having  been  attached  at  the 
instance  of  and  for  the  benefit  of  the  defendant,  he  is  liable  for 
any  loss  or  damage,  done  to  them  while  under  attachment  pro- 
vided that  damage  be  occasioned,  as  on  the  present  case,  by  the 
defendant's  own  negligence,  and  want  of  care.  10th  February^ 
1853,  Omakanth  Shah,  appellant. 

Note, — Having  a  right  to  attach  the  property,  he  was  bound 
to  exercise  that  right  in  such  a  way  as  not  to  injure  another* 
To  an  action  of  this  sort,  the  only  valid  plea  would  be  inevitable 
accident,  as  in  actus  dei. 

The  Zemindar  sold  to  the  Police  some  trees  planted  by  his 
ryot  on  his  own  Jhote  lands  and  they  were  cut  down.  The  ryot 
sued  for  the  value  and  obtained  a  decree,  affirmed  in  special 
appeal,  nothing  being  brought  forward  by  the  Zemindar  to  refute 
the  opinion  of  the  Courts  below  as  to  the  right  of  the  ryot  to 
recover  the  value  of  the  trees  and  the  amount  is  neither  excessive 
nor  unreasonable,  Maharajah  Taruckuath,  appellant,  25th  April, 
1855.  Note  quicquid  plantatur,  would  make  the  2iemindar  the 
owner  of  the  trees,  but  there  is  a  joint  estate  as  to  their  producoj 
the  Hakimy  hissa  and  the  ryotty  hissa.     So  that  the  Zemindar 
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could  not  cut  the  trees  down  without  injuring  the  ryot,  whether 
the  latter  was  justified  in  suing  for  the  value  of  the  trees  or  for 
damages  in  consequence  of  the  loss  of  their  produce^  may  be 
questioned. 

The  case  of  Sampson  v.  Hoddinott^  illustrates  this  principle  so 
well  that  the  author  is  induced  to  give  it  a  place  here,  as  in 
India  we  have,  especially  in  the  Behar  Provinces,  many  cases 
precisely  similar  in  principle. 

COUET  OF  COMMON  PLEAS. 

HILABY  TKBM. 

Sampson  r.  Hoddinott. — Nov.  18,  1856,  and  Jan.  20, 

1857. 

Biparian  proprietors — Use  of  flowing  water  for  irrigating  adja^ 
cent  land — Right  to  water  hy  mage. 

Every  proprietor  of  lands  of  the  banks  of  a  natural  stream  has 
a  right  to  use  the  water,  provided  he  so  uses  it,  as  not  to  work 
any  material  injury  to  the  rights  of  other  proprietors  above  or 
below  on  the  stream. 

Every  such  proprietor  may  begin  to  exercise  his  natural  right 
to  use  the  water  whenever  he  will,  and  a  right  beyond  such  na- 
tural right  cannot  be  acquired  by  usage  against  the  natural  right 
of  a  landowner  higher  up  the  stream,  unless  the  usage  affects 
the  power  of  such  latter  to  use  the  stream  so  as  to  raise  the 
presumption  of  a  grant,  and  thus  render  the  tenement  above  a 
servient  tenement. 

The  defendant,  who  was  proprietor  of  a  meadow  adjoining 
a  river,  diverted  the  water  of  the  river  for  the  purpose  of  irri* 
gating  his  meadow,  and  the  effect  of  his  doing  so,  was  to  detain 
the  water,  and  prevent  its  reaching  the  meadows  of  the  plaintiff, 
a  riparian  proprietor  lower  down  the  river,  until  it  was  too  late 
in  the  day  for  the  plaintiff  to  use  it  fully : — Held,  that  such  diver- 
sion and  detention  was  actionable,  although  the  defendant  irri- 
gated his  meadow  in  a  proper  course  of  irrigation,  and  the 
quantity  of  water  which  ultimately  reached  the  plaintiff's  meadows 
was  not  sensibly  diminished. 
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Thiis  was  an  action  for  the  diversion  and  detention  of  certain 
streams  of  water  at  Sherborne,  Dorsetshire,  viz.  the  river  Yeo,  a 
stream  called  ''The  Blackwater,''  and  a  stream  called  ''The 
Silver  Lake  Spring/'  The  action  was  tried,  before  Crompton, 
J.,  at  the  Somersetshire  Summer  Assizes,  1855,  when  a  verdict 
was  fonnd  for  the  plaintiff,  sabject  to  a  special  case.  As  the 
facts  with  reference  to  the  Blackwater  and  Silver  Lake  Spring 
streams  were  found,  on  investigation  by  the  Court,  to  be  at 
once  sai  answer  to  the  cause  of  action  in  respect  of  the  diversion 
of  those  streams,  so  as  to  make  it  unnecessary  to  hear  the  coun* 
sel  for  the  defendant,  it  is  not  advisable  to  state  more  than  that 
part  of  the  special  case  which  related  to  the  diversion  of  the 
river  Yeo,  and  which  was  as  follows : — ^The  plaintiff's  ancient 
water  meadows,  called  "  Dairyman's  Mead  Mill,"  "  Moor  Twelve- 
acre  Mead,"  and  "  Water  Sams,"  containing  about  forty-one 
acres,  part  of  Wyke  Farm,  had  without  interruption  been  im« 
memorially  irrigated  and  watered,  up  to  the  commencement  of 
this  action,  from  the  water  in  the  adjoining  river,  called  the 
"  Yeo,"  which  runs  from  and  above  a  mill  called  "  West  Mill," 
situate  at  Sherborne,  to  and  beyond  the  White  Farm,  by  means 
of  channels  cut  adjoining  the  river,  with  hatches*  The  defend- 
ADt,  before  and  at  the  time  of  the  acts  eomjJained  of,  was  the 
occupier  of  a  farm  called  "Silver  Lake  Farm,"  under  Earl 
^^^7t  of  which  said  farm  a  certain  meadow,  hereinafter  men« 
tioned,  and  called  the  defendant's  water  meadow,  adjoined  the 
river  Yeo,  higher  up  the  stream  than  the  said  meadows  of  the 
plaintiff.  In  1845,  under  the  authority  of  an  Act  of  Pariiament 
for  that  purpose,  Sherborne  Moor  was  inclosed,  and  allotted  to 
Earl  Digby,  and  a  portion  thereof  was  added  to  Silver  Lake 
Farm.  The  defendant's  water  meadow  being  liable  to  be  pe- 
riodically flooded  from  the  said  river,  and  the  flood  water  remain- 
ing a  long  time  on  the  land,  in  1848  the  defendant  made  a 
channel  or  cut  to  take  the  water  from  the  river,  4fb.  11  in. 
wide,  3ft.  lOin.  deep,  and  404  yards  long.  This  channel  was 
then  carried  over  the  meadow,  so  as  to  convey  the  river  water 
aoross  it  when  required  for  irrigation,  and  since  then  the  defend- 
dant's  wat-er  meadow  has  been  regularly  irrigated.  In  1850  and 
c  2 
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1851  the  defendant,  by  means  of  three  channels  cut  adjoining, 
and  nearly  as  deep  as  the  river,  also  watered  the  south  side  of 
his  meadow.  After  passing  over  the  defendant's  meadow  tho 
water  was  not  retained  in  the  channels  or  npon  the  land,  but  it 
was  kept  flowing  o^Ter  and  from  the  land,  without  any  penning 
back  whatever.  The  bed  of  the  river  is  nine  inches  below  the 
bottom  of  the  hatches.  The  water  of  the  river  is  penned  every 
night  at  West  Mill,  which  is  higher  up  the  stream  than  the 
defendant's  water  meadow,  and  was  generally  let  down  betweea 
Ave  and  six  o'clock  in  the  morning.  The  river  was  more  or 
less  always  flowing.  The  morning  supply  of  water  did  not 
reach  the  plaintiff's  meadows  at  any  fixed  time,  but  varied.  In 
consequence  of  the  unusually  tortuous  character  of  the  river's 
course,  the  water  which  is  carried  over  the  defendant's  meadow 
flows  again  into  the  river  higher  up  the  stream  than  the  plain- 
tiff's meadows.  All  the  water  passing  the  defendant's  hatches, 
except  so  much  as  is  necessarily  absorbed  in  the  course  of  irri^ 
gation,  thus  gets  again  into  the  river  before  it  reaches  the  plain* 
tiff's  meadows.  Except  in  case  of  a  flood,  the  river  Yeo  was 
never  sufiBcient  for  watering  the  plaintiff's  meadows  and  the  de- 
fendant's water  meadow  at  the  same  time.  When  the  defendant 
was  not  watering  his  meadow,  the  water  generally  came  down 
to  the  plaintiff's  farm  about  noon,  and  six  or  seven  acres  of  his 
meadows  could  be  watered  at  a  time ;  but  when  the  defendant 
was  watering  his  meadow,  the  water  did  not  come  down  to  the 
plaintiflPs  farm  until  about  three  o'clock  in  the  afternoon,  and 
then  only  three  or  four  acres  of  the  plaintiff's  meadows  could  be 
watered  at  a  time ;  and  in  winter  time  it  was  after  dark,  and 
therefore  too  late  to  put  the  water  over  the  plaintifi^s  meadows  at 
alU  There  was  evidence,  that  in  consequence  of  the  defendant 
watering  his  meadow  in  the  autumn  and  winter  of  1854,  the 
plaintifi^s  tenants  could  only  water  some  of  their  meadows,  and 
lost  some  spring  seed.  There  was  also  evidence  on  the  part  of 
the  defendant  that  the  hay  crop  in  the  Dairyman's  Mead  was  as 
good  as  ever.  It  was  an  admitted  and  agreed  fact  in  the  case 
that  the  defendant  irrigated  his  land  in  a  proper  course  of  irri* 
gation^  without  excess  or  unnecessary  waste.    The  Court  were 
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to  be  at  liberty  to  draw  such  inferences  of  fact  as  a  jury  might 
draw. 

M.  Smithy   Q.  C,   {Kinglake^  Serjt.,  and  Rovleg  with  him), 
for  the  plaintiff. — Whatever  doubt  there  may  be  as  to  the  plain- 
tiff's right  to  sue  in  respect  of  the  diversion  of  the  Blackwater 
stream,  or  of  Silver  Lake  Spring  stream,  the  plaintiff  is  clearly 
entitled  to  maintain  this  action  for  the  diversion  of  the  river 
Yeo.  Every  riparian  proprietor  has  a  right  to  the  flow  of  a  flow- 
ing stream,  subject  only  to  a  reasonable  use  of  the  water  by  the 
other  proprietors  above.     Such  reasonable  use  does  not  include 
using  it  through  channels  cut  for  the  purpose  of  irrigating  the 
adjacent  land,  but  only  the  using  it  by  the  mouths  of  cattle,  &o. 
It  is  denied  on  the  part  of  the  plaintiff,  that  a  riparian  proprie- 
tor has  a  right  as  such  to  apply  the  water  of  a  river  for  irrigation. 
Where  the  irrigation  is  slight,  as  by  means  only  of  a  water-pot 
or  the  like,  the  proprietors  below  sustain  no  injury ;  but  where  a 
large  quantity  is  taken,  so  as  to  prevent  the  water  from  flowing 
in  its  ordinary  course,  it  is  an  unreasonable  use  of  it,  and  unjust- 
ly affects  the  right  of  a  riparian  proprietor  below  the  stream. 
The  recent  case  of  Embry  v.  Owen  (6  Exch.  858)  reviews  the 
authorities,  and  contains  the  general  law  on  this  point.     It  was 
there  laid  down,  that  the  right  to  have  a  stream  of  water  to  flow 
in  its  natural  state,  without  diminution  or  alteration,  was  inci- 
dent to  the  property  in  the  land  through  which  it  passed,  subject 
to  the  right  of  other  riparian   proprietors  to  the   reasonable 
enjoyment  of  it ;  and  that   whether  any  such  proprietor  might 
use  the  water  for  the  purpose  of  irrigation,  if  he  again  returned 
it  into  the  river  with  no  other  diminution  than  that  caused  by 
the  absorption  and  evaporation  attendant  on  irrigation,  would 
depend  on  the  circumstances  of  each  case.     Here  the  defendant 
has,  by  the  irrigation  in  question,  affected  that  use  of  the  river 
by  the  plaintiff  which  he  would  have  enjoyed  if  it  had  been 
allowed  by  the  defendant  to  flow  in  its  natural  course.    In  the 
next  place,  the  meadows  of  the  plaintiff  were  ancient  water 
meadows,  and  he  had,  by  immemorial  use  of  the  water  for  that 
purpose,  acquired  a  right  to  use  it  for  irrigating  his  land.    It 
was  a  right  beyond  the  ordinary  right  of  a  riparian  proprietor, 
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which  the  plaintiff  had  gained  by  user^  in  the  same  way  as  a 
millowner  may  obtain  a  right  to  take  the  water  for  his  mill. 

Butt  Q.  C,  (Slade,  Q.  C,  and  F/ooks  with  him),  for  the 
defendant. — This  is  the  case  of  one  riparian  proprietor  against 
another,  and  the  diversion  in  question  of  the  water  for  the  pur- 
pose of  irrigation  is  not  actionable.  The  plaintiff  had  acquired 
no  right  t6  the  water  by  prescription  or  grant.  {Northam  v. 
Hurley,  22  L.  J.,  Q.  B.,  183).  The  proprietor  above  could  have 
no  interest  in  the  water  after  it  had  passed  him,  and  he,  there- 
fore, could  not  have  made  any  grant  of  it  to  the  proprietor 
below,  nor  could  the  latter  have  exercised  any  adverse  user  of 
the  water,  so  as  to  have  obtained  a  right  to  it  by  user  as 
against  a  proprietor  above.  It  is  therefore  of  no  consequence 
whether  the  plaintiff  in  the  present  case  exercised  his  right  of 
using  the  water  for  irrigating  his  lands  100  years  or  more  before 
the  defendant  used  it  for  that  purpose,  or  whether  both  parties 
began  to  irrigate  on  the  same  day.  Each  riparian  proprietor 
has  a  natural  right  to  the  reasonable  use  of  flowing  water  for 
irrigating  his  land.  If  in  the  exercise  of  such  right  the  proprie- 
tor above  unreasonably  uses  the  stream,  the  proprietor  below  has 
a  right  of  action  against  him  for  such  excess  beyond  what  is 
reasonable ;  but  it  is  only  for  such  excess  that  an  action  will  lie  by 
the  riparian  proprietor  below  against  the  riparian  proprietor  above. 
This  is  the  result  of  the  authorities  on  the  subject.  {ArkwrigU 
V.  Gell,  5  M.  &  W.  203).  In  the  present  case  it  is  admitted 
that  the  defendant  irrigated  his  land  in  a  proper  manner,  with- 
out excess  or  unnecessary  waste ;  there  has,  therefore,  been  no 
unreasonable  use  of  the  stream  by  the  defendant,  and  the  plmn- 
tiff  has  no  legal  ground  of  complaint. 

M.  Smithf  Q.  C,  in  reply,  cited  Mason  v.  Hill.  (3  B.  &;  Ad. 
312).  Cnr.adv.vuU. 

Jan.  2. — Ckbsswbll,  J.,  now  delivered  the  following  judg- 
ment of  the  Court  :^ — In  this  case  several  causes  of  complaint 
were  brought  forward  on  behalf  of  the  plaintiff :  first,  in  respect 
of  the  diversion  of  the  river  Yeo;  secondly,  in  respect  of  the 
diversion  of  a  stream  called  "  The  Blackwater ;"  and,  thirdly,  in 
♦  CrcMwell,  Williams,  and  Crowder,  J  J. 


Digitized  by 


Google 


15 

refipect  of  the  obslntction  and  diversion  of  a  stream  called  "  Tlie 
Silver   Lake   Spring."     In   the   coarse  of  the  argument  the 
Court  decided  all  the  points  that  were  raised  in  respect  of  the 
two  latter  causes  of  complaint  in  favour  of  the  defendant;  but 
we  took  time  to  consider  the  question  arising  on  the  first.    The 
result  of  the  facts  as  to  this  part  of  the  case  appears  to  us  to  be 
as  follows — ^namely,  that  the  plaintiff  had  immemorially  enjoyed 
the  benefit  of  irrigating  certain  of  his  meadows  with  the  water 
of  the  river  Yeo,  subject,  however,  to  the  right  of  the  miller  at 
Westmill  to  detain  the  water  for  the  use  of  his  mill ;  although 
the  natural  flow  of  the  river  was  prevented  by  the  exercise  of 
tiiis  right,  yet  the  water  was  allowed  to  come  down  at  such 
times  as  the  plaintiff  was  enabled  to  irrigate  his  meadows  effec- 
tually.    But  of  late  the  defendant,  for  the  purpose  of  irrigating 
his  own  adjacent  land,  had  firom  time  to  time  diverted  the 
water  after  it  had  passed  the  mill,  and  before  it  reached  the 
plaintiff's  meadows ;  and  although  the  facts  in  the  special  case 
do  not,  in  our  opinion,  lead  to  any  certain  conclusion  that,  by 
the  mae  irrigation  on  the  part  of  the  defendant,  the  quantity  of 
water  which  ultimately  reached  the  plaintiff's   meadows  was 
sensibly  diminished,  yet  the  effect  was,  that  the  water  was 
detained  by  the  process  of  irrigation,  and  did  not  arrive  till  so 
late  in  the  day  that  the  plaintiff  was  deprived  of  the  power  to 
use  it  folly.     The  question  is,  whether  such  a  diversion  and 
detaining  of  the  water  by  the  defendant  is  actionable.     It  was 
contended  on  his  part  that  it  was  not,  ^because  he  had  a  right 
by  law,  as  a  riparian  proprietor,  to  apply  the  water  of  the  stream 
to  irrigate  his  a^acent  land,  provided  he  did  so   (as  it  was 
admitted  he  did)  in  a  careful  and  proper  manner.     On  the  part 
of  the  plaintiff  it  was  denied  generally  that  a  riparian  proprietor 
has    any  such  right;  and  it  was  also  contended,  that  at  all 
events  in  this  case  the  plaintiff  had  gained  'a  title  to  the  uninter- 
rupted flow  of  the  stream  by  immemorial  enjoyment.     As  to  the 
latter  proposition,  it  appears  to  us  that  all  persons  having  lands 
on  the  margin  of  a  flowing  stream  have  by  nature  certain  rights 
to  use  the  water  of  that  stream,  whether  they  exercise  those 
rights  or  not,  and  that  they  may  begin  to  exercise  them  when- 
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ever  they  will.  By  usage,  they  may  acquire  a  right  to  the  use 
of  water  in  a  manner  not  justified  by  their  natural  rights ;  but 
such  acquired  right  has  no  operation  against  the  natural  rights 
of  the  landowners  higher  up  the  stream,  unless  the  user  by 
which  it  was  acquired  affects  the  use  that  he  himself  has  made 
of  the  stream,  or  has  power  to  use  it,  so  as  to  raise  the  presump- 
tion  of  a  grant,  and  to  raider  the  tenement  above  a  servient 
tenement.  If  the  user  of  the  stream  by  the  plaintiff  for  irriga- 
tion was  merely  an  exercise  of  his  natural  right,  such  user, 
however  long  continued,  would  not  render  the  defendant's 
tenement  a  servient  tenement,  or  in  any  way  affect  the  natural 
rights  of  the  defendant  to  use  the  water.  But  if  the  user  by  the 
plaintiff  was  larger  than  his  natural  rights  would  justify,  still 
there  is  no  evidence  of  its  affecting  the  defendant's  tenement,  or 
the  natural  use  of  the  water  by  the  defendant,  so  as  to  render  it 
a  servient  tenement.  But  if  the  user  by  the  defendant  has  been 
beyond  his  natural  right,  it  matters  not  how  much  the  plaintiff 
has  used  the  water,  or  whether  he  has  used  it  at  all,  as  in  either 
case  the  right  has  been  equally  invaded,  and  the  action  is 
maintainable.  The  question  between  the  parties  is  thus  reduced 
to  this  single  point — has  the  defendant  used  the  water  as  any 
riparian  proprietor  may  use  it,  or  has  he  gone  beyond  that? 
The  general  principle  of  law  which  in  our  opinion  may  be 
deduced  from  the  decision  of  Emhry  v.  Owen,  (6  Exch.  353),  and 
the  authorities  cited  by  Purke,  B.,  in  delivering  judgment  in 
that  case,  is,  that  every,  proprietor  of  lands  on  the  banks  of  a 
natural  stream  has  a  right  to  use  the  water^  provided  he  so  uses 
it  as  not  to  work  any  material  injury  to  the  rights  of  other 
proprietors  above  or  below  on  the  stream.  In  the  present  case 
it  appears  to  us  in  the  evidence  that  the  detention  by  the  defend- 
ant, under  the  circumstances,  of  the  water  of  the  river  Yeo,  for 
the  purposes  of  irrigation,  was  a  use  of  it  which  in  its  character 
was  necessarily  injurious  to  the  natural  rights  of  the  plaintiff  as 
the  proprietor  of  land  lower  down  the  stream.  The  effect  was 
obviously  the  same  as  if  the  defendant  had  placed  a  weir  or  bar 
across  the  river,  and  by  that  means  had  wholly  prevented  its 
natural  coui*se  for  a  certain  number  of  hours ;  and  it  appears  to 
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us  that  there  is  neither  autliority  aor  pitnciple  for  contending 
that  6uch  an  act  can  be  justified,  on  the  ground  that  it  was  done 
for  the  purpose  of  improving  the  adjacent  land  of  the  defendant, 
whether  by  irrigation  or  otherwise.  For  these  reasons  we  are 
of  opinion  that  the  judgment  must  be  for  the  plaintiff  as  to 
such  part  of  his  complaint  as  relates  to  the  river  Yeo^  and  as  to 
the  rest  of  the  alleged  causes  of  action^  for  the  defendant. — 
Jufi^mewt  accordingly. 

The  case  below  taken  from  the  Jurist,  November  6th,  1858, 
may  be  usefully  referred  to,  in  illustration  of  these  maxims,  the 
pleadings  raise  the  different  points  likely  to  occur  in  similar  cases^ 
and  are  therefore  given. 

COURT  OF  COMMON  PLEAS. 

EASTER  TERM. 

Hole  v.  Barlow. — May  btA, 

NuUance  ^-Lawful  trade  in  a  proper  place^-Brick-kiln, 

la  an  action  for  a  nuisance  in  keeping  a  brick-kiln  on  the 
defendant's  land,  in  front  of  the  plaintiff's  house,  the  judge  left 
it  to  the  jury  to  say,  whether  the  place  in  which  the  bricks  were 
burned  was  a  proper  and  convenient  place,  and  if  it  was  not  a 
proper  place,  whether  the  plaintiff's  enjoyment  of  life  and  pro- 
perty was  thereby  rendered  uncomfortable ;  and  told  them,  that 
although  the  nuisance  rendered  the  enjoyment  of  life  and  pror 
perly  uncomfortable,  yet,  if  the  trade,  under  the  circumstances, 
was  carried  on  in  a  proper  and  convenient  place,  no  action  would 
lie :  —Held,  that  this  was  a  proper  direction. 

This  was  an  action  for  a  nuisance  in  keeping  a  brick-kiln  on 
the  defendant's  land,  in  front  of  the  plaintiff's  house.  Plea,  ndt 
guilty.  Issue  thereon.  The  cause  was  tried  at  the  Sittings  at 
Westminster,  after  last  Hilary  Term,  before  Byles,  J.,  when  the 
following  i^peared  to  be  the  facts : — Tlie  plaintiff  was  the  occu- 
pier of  a  house  in  a  new  neighbourhood,  which  had  been  built  in 
the  year  1855.  The  house  abutted  on  a  high  road,  on  the  other 
side  of  which  were  meadows  in  the  occupation  of  the  defendant, 
upon  which  the  defendant,  bein^  about  to  build  some  houses, 
erected  brick  clamps  close  to  the  road,  and  made  bricks  of  the 
,clay,  and  there  burned  them,  and  thig  continued  from  May  to 
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NoTemW,  185T.  Thii  was  the  nuiMnce  complained  of  by  the 
l^aiotiff^  and  there  waa  conflicting  testimony  as  to  the  extent  of 
the  annoyance.  It  also  appeared  that  the  defendant  intended 
to  resume  the  burning  in  1858^  until  all  the  brick  earth  waa 
burnt  up.  The  learned  judge,  in  leaving  the  case  to  the  jury, 
stated  the  law  to  them  in  a  manner,  the  substance  of  which  is  as 
fellows  : — ^'  In  order  that  an  action  should  lie  for  an  injury  of 
this  nature  it  is  not  necessary  that  it  should  be  injurious  to 
health ;  it  is  quite  sufficient  if  it  render  the  enjoyment  of  life 
and  property  uncomfortable.  If  you  are  of  opinion  that  the 
evidence,  looking  at  it  fairly  and  dispassionately  on  both  sides, 
satisfies  you  that  the  enjoyment  of  the  plaintiff's  house  waa 
rendered  uncomfortable,  that  is  sufficient  to  enable  him  to  main- 
tain this  action ;  but  that  is  subject  to  another  observation.  It 
is  not  everybody,  whose  enjoyment  of  life  and  property  is  ren- 
dered uncomfortable  by  a  trade  carried  on  in  the  neighbourhood, 
that  can  bring  an  action.  If  so,  as  has  already  been  pointed 
out  to  you  by  the  learned  counsel  for  the  defendant,  the  neigh- 
bourhood of  Wolverhampton  and  Birmingham  would  be  full  of 
persons  bringing  actions  for  noxious  trades  carried  on  in  the 
vicinity,  and  those  great  manufactories  must  be  altogether  stop- 
ped. I  apprehend  the  law  to  be,  that  although  the  carrying  an 
iff  a  law/iil  trade  does  annoy  any  one^  yet  an  action  doee  not  lie  for 
the  nee,  the  reasonable  use,  of  a  lawful  trade  in  a  convenient  and 
froper  flaoe.  Suppose  that  brick  burning  was  carried  on  and 
a  clamp  was  erected  in  St.  James's*park,  or  in  the  middle  of 
Berkeley-square,  or  upon  the  grounds  of  the  Marquis  of  Lans- 
downe  close  by,  where  the  wind  would  carry  the  effluvia  frotti 
the  clamp  over  Berkeley-square,  that  clearly  is  not  a  proper 
place.  The  annoying  and  rendering  life  Mid  property  there  un- 
comfortable would  be  a  sufficient  ground  of  action.  But  sup- 
pose a  new  neighbourhood,  where  houses  are  just  beginning  to 
be  built,  on  the  outskirts  of  London,  and  a  clamp  is  erected  for 
disposing  of  some  brick  earth  that  lies  there,  a  temporary  mea- 
sure to  get  rid  of  the  clay,  and  one  or  two  people  in  the  neigh- 
bourhood are  annoyed,  you  would  probably  say  that  that  was  a 
reasonable  apd  proper  place  in  which  to  carry  on  the  business^ 
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for  it  Qiiisi  be  carried  on  somewhere.  In  thia  country^  to  find 
an  open  heath,  round  which  there  is  nobody  living,  on  which 
to  carry  on  the  baainesa,  is  not  yery  easy,  unless  at  the  outskirts, 
many  miles  from  London.  Therefore  an  action  will  not  lie, 
although  you  should  be  of  opinion  that  the  nuisance  renders  tha 
•lyoyment  of  life  and  property  uncomfortable,  if  you  should 
think  that  this  trade,  under  the  circumstanoci,  was  carried  on 
in  a  convenient  and  proper  place.  There  is  one  other  ohserva"* 
tion  I  must  make,  and  it  is  this :  it  used  to  be  thought,  that  if 
a  man  knew  there  was  a  nuisance,  and  went  and  lived  near  it, 
he  could  not  recover,  because,  it  was  said,  it  is  he  that  geet  to 
the  nuisance,  and  not  the  nuisance  to  him.  That  used  to  be 
thoaght,  100  years  ago,  to  be  the  law.  That,  however,  ia  not 
the  law  now.  If  it  be  true  that  this  plaintiff  knew  perfectly  well 
that  brieks  were  about  to  be  burnt,  and  knew  precisely  whera 
the  clamp  would  be,  and  knew  and  had  foreseen  that  all  that  he 
had  suffered  he  would  suffer,  yet  that  does  not  disentitle  him  to 
bring  an  action.  The  two  questions  which  I  propose  to  leave  to 
you  in  this  case  are — First,  was  the  place  in  which  this  clamp 
was  erected  a  proper  place  ?  That  seems  to  be  not  a  question  of 
law  for  me,  but  a  question  of  fact  for  you.  Was  it  a  proper 
place,  looking  at  all  the  circumstances  ?  If  it  was,  then^ 
although  the  plaintiff's  enjoyment  of  bis  property  may  have 
been  rendered  uncomfortable,  he  cannot  bring  an  action.  And, 
secondly,  if  you  are  of  opinion  that  it  was  not  a  proper  place, 
then  was  the  nuisance  such  as  to  make  the  enjoyment  of  life 
and  property  uncomfortable?  These  are  the  two  qupstiona 
which  you  will  have  to  decide  upon  the  evidence/'  The  jury 
returned  a  verdict  for  the  defendant.  Afterwards,  in  Easter 
Term, 

Aspland  obtained  a  rule  for  a  new  trial,  on  the  ground  of 
misdirection,  aiid  that  the  verdict  was  against  the  evidence. 

Callier,  QL  C,  and  Garli  shewed  cause. — First,  there  was  ne 
misdirection.  The  summing  mp  of  the  learned  judge  on  the 
point  complained  of  was  almost  identical  with  a  passage  in  C<»a. 
Dig.,  tit.  ^'  Action  upon  the  Case,"  C,  where  it  is  said, "  So,  w 
action  does  not  lie  for  a  reasonable  use  of  my  right,  though  it 
n  ^ 
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be  to  the  annoyance  of  another ;  aft,  if  a  butcher,  brewer,  &c., 
nse  his  trade  in  a  convenient  place,  though  it  be  to  the  annoy- 
ance of  his  neighbour/*  The  argument  on  the  other  side  amounts 
to  tliis — that  the  question  of  locality  is  immaterial ;  but  it  is 
submitted  that  the  question  of  whether  a  thing  is  a  nuisance^ 
depends  altogether  on  the  circumstances  under  which  it  exists 
or  is  carried  on,  and  therefore  the  locality  must  be  an  element 
for  consideration.  That  which  is  a  nuisance  in  Berkeley-square 
may  be  no  nuisance  on  Salisbury  Plain,  or  in  a  proper  and 
convenient  place  for  doing  the  thing  complained  of*  Here  the 
nuisance  complained  of  was  a  lawful  and  use(til  trade,  which  it 
is  for  the  good  of  the  community  should  be  carried  on  some- 
where ;  and  there  is  a  difference  in  the  nature  of  the  nuisance, 
whether  it  be  the  carrying  on  of  a  lawful  trade,  or  a  mere  wanton 
annoyance :  in  the  latter  case,  the  question  of  locality  would  be 
immaterial ;  in  the  former,  very  material.  In  Rich  v.  Baiter- 
feld,  (4  C.  B.  788;  11  Jur.  696),  Erie,  J.,  ruled  substantially 
the  same  way  as  the  learned  judge  in  this  case.  There  he  told 
the  jury,  '*  that  every  man  is  bound  so  to  use  his  property  as  not 
to  injure  his  neighbour's  rights,  with  this  qualification,  that  he 
may  make  a  reasonable  use  of  his  own  right>s,  exercimng  them 
in  a  reasonable  manner  >  and  he  left  it  to  them  to  say  whether 
or  not  the  defendant  had  exercised  his  rights  in  a  reasonable 
manner/'  [^rowder,  J. — ^That  ruling  did  not  come  in  question.} 
Still,  it  is  good  as  a  Nisi  Prius  authority.  The  passage  in 
Comyn's  Digest  is  adopted  in  Oale  on  Easements,  287 ;  and, 
after  citing  it,  be  says,  "  No  authority  is  cited.  This  appears^ 
however,  to  refer  rather  to  the  amount  of  annoyance  requisite 
to  give  a  right  of  action  at  all  for  a  nuisance,  than  to  the  right 
to  cause  one.''  The  question,  in  effect,  left  to  the  jury  in  this 
ca^e  was,  whether  this  was  a  wanton  injury.  The  chapel-bell 
case  {SoUau  v.  De  Held,  2  Sim.,  N.  S.,  138;  16  Jur.  326) 
shews  that  time  and  locality  are  both  matters  for  the  consider- 
ation of  the  jury.  [Crowder,  J. — But  how  do  you  say  that  a  man's 
wantonness  affects  the  question  ?  Suppose  a  man  bon&  fide  took 
an  inconvenient  place  from  want  of  judgment,  would  it  not 
be  the  same  thing  as  if  he  did  it  wantonly  ?  Byles,  J. — I  sup* 
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pose  they  will  contend  on  the  other  side,  "  We  have  a  right  to 
fresh  and  pure  air,  and  if  you  interfere  with  that  right,  you 
must  prescribe.*']  In  JtmM  v.  Powell^  (Palm.  589),  Hyde,  C. 
J.,  said,  '^  A  tan-house  is  necessary,  for  all  men  wear  shoes, 
and  nevertheless  it  may  be  pulled  down  if  it  be  erected  to  the 
nuisance  of  another ;  in  like  manner  of  a  glass-house;  and  they 
ought  to  be  erected  in  places  convenient  for  them/'  There  the 
Chief  Justice  must  have  considered  locality  as  an  element  for 
the  consideration  of  the  jury.  Secondly,  the  only  way  in  which 
the  verdict  can  be  considered  against  the  evidence  is,  that  this 
was  not  a  proper  place ;  but  on  every  point  there  was  strong 
evidence  on  both  sides,  and  the  verdict  ought  not  to  be  disturbed. 
Sheey  Serjt.,  and  Anpland^  in  support  of  the  rule. — First,  the 
learned  judge  misdirected  the  jury,  and  that  misdirection  affect- 
ed the  verdict,  for  it  amounted  to  this — ''Though  this  burning 
has  all  the  properties  of  a  nuisance,  and  renders  property  useless 
and  life  uncomfortable,  yet  if  it  lie  carried  on  in  a  convenient 
place,  no  action  will  lie.''  It  is  submitted  that  such  a  distinc- 
tion is  neither  founded  in  reason  nor  authority.  The  learned 
judge  treated  the  matter  as  a  mere  annoyance,  which  will  not 
support  an  action,  and  give  the  go-by  to  the  question  of  offen- 
siveness.  There  is  no  authority  but  the  passage  in  the  Digest 
to  support  the  doctrine,  and  there  the  author  is  drawing  a  dis- 
tinction between  matters  of  necessity  and  matters  not,  and  it  is 
with  reference  to  the  former  that  he  states  the  proposition  ;  but 
if  not,  it  is  submitted  that  the  authorities  there  cited  do  not 
support  him.  They  are  all  cases  of  imperfect  rights,  and  by  the 
right  spoken  of  is  meant  something  gained  by  time.  In  Walker 
V.  Self,  (4  De  G.  &  S.  806;  20  L.  J.,  Ch.,  688),  Sir  J,L. 
Knight  Bruce,  Y.  C,  was  put  in  the  position  of  the  jury,  and 
tiiere  the  plaintiff  was  entitled  to  a  house  and  pleasure-grounds 
in  tiie  country,  and  the  defendant  purchased  a  piece  of  laud, 
about  an  acre  in  extent,  situate  at  a  distance  of  less  than  100 
yards  from  the  plaintiff's  house^  and  commenced  burning  bricks 
made  of  the  clay  taken  from  the  ground  so  purchased,  and  it 
was  held  that  the  plaintiff  was  entitled  to  restrain  the  defendant 
from  continuing  to  burn  bricks;  and  the  Vice-Chancellor  laid 
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down  very  clearly  that  a  man  is  entitled  to  have  an  untainted 
and  unpolluted  stream  of  air  for  the  necessary  supply  and 
reasonable  use  of  hioiself  and  hia  family— meaning,  by  untaint- 
ed and  unpollut^  air,  air  not  rendered  to  an  important  degree 
less  oompatible,  or  at  least  not  rendered  incompatible,  with  the 
physical  comfort  of  human  existence.  The  law  is  well  summed 
up  ill  3  Bl.  Com.  500  : — "  Upon  the  same  principle  it  may  be 
laid  down  generally,  that  if  one  does  any  act  in  itself  lawful, 
which  yet,  being  done  in  that  place,  necessarily  tends  to  the 
damage  of  another's  land,  it  is  a  nuisance,  for  it  is  incumbent 
on  him  to  find  some  other  place  to  do  that  act  where  it  will  be 
less  offensiye."  And  again  be  says — "  A  like  injury  is,  if  one's 
neighbour  sets  up  and  exercises  an  offensive  trade,  as  a  tanner's, 
a  tallow  chandler's,  or  the  like ;  for  though  theae  are  lawful  and 
necessary  trades,  yet  they  should  be  exercised  in  remote  places ; 
for  the  rule  is,  '  Sic  utere  tuo  ut  alienum  non  Isedas,'  This, 
therefore,  is  an  actionable  nuisance."  For  this  law  he  citeS' 
Mosl^  y,  Pragnel  (Cro.  Car.  510)  and  Aldred's  ease,  9  Rep. 
58).  But  even  if  the  defendant  claims  a  right  to  interfere  with 
the  plaintiff's  enjoyment  of  pure  air,  that  must  be  by  prescript 
tion.  {Flisfie  v.  TAomas,  10  Ad.  &  El.  590 ;  8  L.  J.,  a  B., 
387  ;  EUioison  v.  Freiham,  2  Bing.  N.  C.  134). 

CaowDEE,  J. — ^This  rule  must  be  discharged.  It  was  moved 
on  two  grounds  :  first,  that  the  verdict  was  against  the  evidence ; 
and,  secondly,  that  the  judge  misdirected  the  jury.  As  to  the 
first  ground,  there  was  conflicting  testimony  to  a  considerable 
extent  on  both  sides;  but  on  the  whole  the  judge  is  not  dia« 
satisfied  with  the  verdict,  and  therefore  it  ought  not  to  be 
disturbed.  Generally  speaking,  the  question  of  nuisance  is  for 
the  consideration  of  the  jury,  who  come  from  the  neighbourhood, 
and  they  must  make  up  their  minds  upon  it ;  the  matter  is  one 
for  them  to  settle.  Secondly,  as  to  the  misdirection  complained 
of,  which  is,  that  the  learned  judge  left  it  to  the  jury,  as  a 
matter  for  their  consideration,  whether  this  burning  of  bricks 
was  in  a  convenient  place,  he  referred  to  the  authorities,  and  the 
law  which  has  been  laid  down  in  Comyn's  Digest,  and  carried 
0n  in  different  text-books,  and  repeated,  I  find,  in  Selwyn's  Niai 
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Pritts ;  and  the  question  for  us  is^  whether  it  be  a  misdireotioii 
to  Bay  that  an  action  ''  does  not  lie  for  the  reasonable  use  of  my 
right,  tliough  it  be  to  the  annoyance  of  another ;  as  if  a  butcher, 
ftc.  use  his  trade  in  a  convenient  place,  though  it  be  to  the 
annoyance  of  his  neighbour.''  Several  instances  are  given  in 
the  Digest,  and  they  are  instances  of  trades.  Now,  brick  burn- 
ing is  not  striclty  a  trade,  but  still  it  is  necessary  for  the  build- 
ing of  houses,  which  are  necessary  for  the  habitations  of  men  ; 
and  it  seems  to  me  that  the  same  rule  would  have  been  applied 
to  the  burning  of  bricks  for  houses  as  to  trades,  and  that  rule 
is,  that  it  is  a  question  for  the  jury,  in  each  case,  whether  the 
place  is  a  convenient  place.  It  seems  to  me  that  the  ruling 
here  was  consistent  with  the  authorities,  and  I  do  not  think  that 
we  can  overrule  them. 

W1LI.E8,  J. — I  am  of  the  same  opinion,  and  on  the  same 
grounds^  The  rule  laid  down  by  Comyn,  0.  B.,  that  every  man 
has  a  right  to  have  air  unpolluted,  is  qualified  by  this  limitation, 
that  the  interference  is  not  done  in  the  ordinary  business^of  life, 
and  in  a  reasonable  and  proper  manner,  and  a  reasonable  and 
proper  place,  or  of  necessity  pro  bono  publico.  That  is  not 
without  analogy,  as  in  the  case  of  a  man's  right  not  to  have  his 
character  assailed,  or  to  have  his  liberty,  which  rights  are  limit- 
ed by  public  convenience  and  necessity ;  and  they  are  liable  td 
be  invaded  pro  bono  publico— the  former  in  the  case  of  a  pri- 
Tiieged  communication,  and  the  latter  for  the  service  of  the 
oooatry.  This  shews  that  a  man  has  no  right  to  his  property 
except  to  the  extent  whksh  the  law  gives  it  him.  So  far  it  is 
aeeessary  that  we  should  support  the  rule  laid  down,  and  we  do. 
The  quesiioti  of  evidence  has  already  been  disposed  of. 

Btlcs,  J.,  concurred.— i2«^  dUcharged. 

The  plaintiff  sued  for  an  injury  done  to  his  premises  in  con* 
sequence  of  a  building  erected  by  his  neighbour,  the  defendant^ 
in  consequence  of  the  privacy  of  the  females  being  broken  in- 
Upon,  and  in  the  lower  Courts  decreed  that  the  windows  should 
be  closed  or  the  building  pulled  down.  In  appeal  it  was  pleaded, 
that  appellant  had  previously  built  there ;  that,  the  plaintiff's 
way^  air  or  light  were  not  interfered  with ;  that  two  roads  were 
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open  to  the  plaintiflTs  women,  to  go  to  bathe  and  tliat  as  they 
went  to  bathe  the  publicity  was  not  (^eater  by  their  having  to 
pass  near  the  house  in  question.  Held,  that  there  was  no  legal 
injury :  the  plaintiff  had  not  been  deprived  of  any  right  of  way 
to  the  tank  where  his  women  bathe,  to  which  there  are  two  roads. 
The  plaintiff  complains  that  the  shorter  of  the  two  roads  is 
looked  over  by  this  building,  but  the  other  road  is  open.  If  he 
is  unwilling  that  the  female  members  of  his  family  should 
be  seen,  he  should  adopt  such  precautions  as  are  usual  for  the 
protection  of  their  privacy  amongst  natives  of  respectability. 
12th  November,  1856,  Parbnttychurn  Roy,  appellant. 

Note, — This  illustrates  the  maxim  lex  non  favet  delicatorum 
votis.  There  is  no  greater  private  nuisance  generally,  than  hav- 
ing a  liouse  built  so  as  to  overlook  the  female  apartments. 

These  cases  constantly  occur  and  admit  of  very  simple  reme- 
dies, by  fitting  the  windows  with  sun-blinds  which  do  iio 
prejudice  to  ventilation,  but  which,  when  constructed  properly, 
entirely  prevent  people  looking  into  their  neighbour's  house.  A 
private  nuisance  may  be  either  to  the  person  or  to  the  property 
of  another;  it  may  be  of  a  mixed  kind,  being  in  part  produc- 
tive of  personal  discomfort  or  annoyance  to  the  plaintiff;  in 
part  causing  a  depreciation  in  the  value  of  the  property  occupied 
by  him.  As  regards  the  amount  of  personal  inconvenience,  which 
would  justify  the  interference  of  a  Court  of  law  or  equity,  the 
true  test  was  suggested  in  these  words  ^' ought  the  inconvenience, 
in  question  to  be  considered  in  fact  as  more  than  fanciful  or  as  one 
of  mere  delicacy  and  fastidiousness,  and  as  an  inconvenience 
materially  interfering  with  the  ordinary  physical  comfort  of 
human  existence,  not  merely  according  to  elegant  or  dainty 
modes  and  habits  of  living,  but  according  to  plain,  sober  and 
simple  notions  among  the  English  people."  P.  722,  Broome's 
Commentaries  Chap.    Personal  torts. 

Duty  of  Master  towards  Servants^ — An  employer  of  a  con- 
ductor  of  a  metropolitan  stage  carriage  is  hot  justified  in 
indorsing  upon  such  conductor's  license,  which  has  been  depo- 
sited with  him  pursuant  to  the  6  &  7  Vict.  c.  86,  8.  8,  the 
reason  for  which  he  discharges  him.  Hogera  v.  Macnamara,  14 
C.  B-27;  2SL.  J.,  C.  P.,  1. 


Digitized  by 


Google 


25 

A  declaration  etated  that  the  plaintiff  had  duly  obtained  a 
license  to  act  as  a  oondactor  of  metropolitan  stage  carriages, 
ander  the  13  &  14  Viet.  c.  7;  that  the  defendant,  a  proprietor 
of  a  metropolitan  stage  carriage,  employed  him  to  act  as  con- 
ductor, that  the  plaintiff,  on  entering  such  employment,  deliver- 
ed his  license  to  the  defendant,  under  the  provisions  of  the  6  & 
7  Vict.  c.  86,  8.  8,  to  be  retained  by  him  whilst  the  plaintiff 
remained  in  his  service,  and  that  the  defendant  wrongfully  and 
maliciously  wrote  in  ink  on  the  license  before  he  redelivered  the 
same  to  the  plaintiff,  on  his  quitting  such  service,  the  words 
'^  Discharged  for  being  Is.  id.  short,  A.  M.,''  to  signify  that  the 
plaintiff  had  been  dismissed  as  being  dishonest,  and  that  by 
reason  thereof  the  license  became  defaced,  damaged,  and  useless 
to  the  plaintiff,  and  he  had  been  prevented  from  obtaining  em- 
ployment under  it: — Held,  that  the  declaration  disclosed  a 
Bu£Bcient  cause  of  action. — Id. 

The  defendant  pleaded  that  the  plaintiff,  whilst  in  his  employ, 
received  on  his  account  a  sum  of  I2#.  3^.,  and  that  in  breach  of 
his  duty,  and  intending  to  defraud  the  defendant,  the  plaintiff 
accounted  to  him  for  10#.  l\d.  only,  and  thereby  defrauded  him 
of  Is.  4^.,  and  that  the  defendant  wrote  on  the  license  the  words 
complained  of,  to  signify  that  the  plaintiff  had  been  dismissed 
for  dishonesty,  as  it  was  lawful  for  him  to  do : — Held,  that  the 
plea  disclosed  no  justification  of  the  act  complained  of. — Id. 

Boundaries  Preserving.'] — ^Where  a  tenant  of  land  for  life,  or 
for  years  or  at  wiU,  has  lands  of  his  own  adjoining  to  that  which 
he  so  holds  as  tenant,  it  is  his  duty  to  keep  the  boundaries  be- 
tween them  dear  and  distinct,  so  that  at  the  expiration  of  the 
tenancy  the  reversioner  or  remainderman  may  be  able  without 
difficulty  to  resume  possession  of  what  belongs  to  him;  and 
if  the  person  having  such  partial  interest,  neglects  this  duty 
and  suffers  the  boundaries  to  be  confused,  so  that  the  reversion- 
er or  remainderman  cannot  tell  to  what  lands  he  is  entitled,  a 
court  of  equity  will  give  relief  by  compelling  the  persons  who 
have  occasioned  the  difficulty  to  make  good,  out  of  what  may 
Jbe  considered  to  lie  in  the  nature  of  a  common  fund,  that  por- 
tion of  it  which  belongs  to  another,  but  in  order  to  obtain  this 
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relief  it  must  be  shown  that  the  tenant  is  in  possession  of  the 
specific  land  originally  demised.  Att^.-Oen.  v.  StephenSy  6  De. 
G.  Mac.  &  G.  Ill ;  2  Jur.,  N.  S.,  51;  25  L.  J.,  Chanc,  888. 
Digesfy  Jurists 

The  defendant  had,  more  than  twenty  years  before  action, 
constructed  a  sewer  or  watercourse  through  property  of  his  own, 
then  occupied  by  him.  In  1845  the  defendant  let  a  house, 
shop,  and  cellar  to  the  plaintiff,  which  the  defendant,  down  to 
to  that  time,  also  occupied  with  the  property.  In  1851  the 
sewer  or  watercourse  burst,  and  thereby  the  plaintiff's  cellar  and 
goods  were  damaged,  and  the  plaintiff  thereupon  brought  an 
action  against  the  defendant  for  negligently  and  improperly 
making  and  constructing  the  sewer,  and  keeping  and  continuing 
the  same  negligently  and  improperly  made  and  constructed,  and 
so  causing  the  damage.  The  jury  found  that  the  sewer  was  not 
originally  constructed  with  proper  care,  and  it  was  proved  that 
it  had  been  continued  in  the  same  state  : — Held,  that  upon  the 
letting  of  the  premises  to  the  plaintiff,  a  duty  arose  on  the  part 
of  the  defendant  to  t^e  care  that  that  which  waa  rightful  did 
not  become  wrongful  to  the  plaintiff,  because  that  would  be  in 
derogation  of  the  defendant's  own  demise  to  the  plaintiff;  and 
that  upon  this  ground,  as  also  upon  the  principle  sic  utere  tuo 
ut  alienum  non  Isedas,  the  action  was  maintainable.  Alston  v, 
Granty  8  El.  &  Bl.  128;  18  Jur.,  332;  23  L.  J.,  Q.  B.,  163.  Id. 

The  true  owner  has  a  right,  at  any  time  before  the  fiat,  to 
take  back  his  goods  which  he  has  allowed  the  bankrupt  to  have 
the  possession  of  as  the  reputed  owner,  provided  he  does  so  with- 
out notice  of  any  prior  act  of  bankruptcy,  it  being  '*  a  transao- 
tion^'  with  the  bankrupt  within  the  meaning  of  the  133d  section 
of  the  12  &  13  Vict.  c.  106,  and  therefore  protected.  Graham 
V.  Furbery  14.  C.  B.  134;  18  Jur.,  61 ;  23  L.  J.,  C.  P.,  10.     Id. 

An  order  of  the  Court  of  bankruptcy,  made  under  the  125th 
section  of  that  act,  ordering  the  sale  of  goods  of  which  the 
bankrupt  was  reputed  owner,  is  not  final  and  conclusive  against 
the  true  owner.— /rf. 

The  annexed  is  an  instance  of  qui  jure  suo  utitur. 

An  owner  of  land  has  an  unqualified  right  to  drain  it  for 
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ftgricultaral  purposes,  in  order  to  get  rid  of  mere  surface  water, 
the  supply  of  the  water  being  casual  and  its  flow  following  no 
regular  or  definite  course;  and  a  neighbouring  proprietor  can- 
not complain  that  be  is  thereby  deprived  of  such  water,  which 
otherwise  would  have  come  to  his  land.  Rawstron  v.  Taylor^ 
11  Exch.  869 ;  25  L.  J.,  Exch.,  88.     BigtBty  Jurist. 

The  land  of  the  plaintiff  and  defendant  was  contiguous 
and  on  the  outside  of  the  defendant's  land,  and  near  to  it, 
was  a  wet  springy  spot,  where  at  most  seasons  of  the 
year  some  water  rose  to  the  surface,  and  collected  in  sufficient 
quantity  to  flow  down  the  slope  of  the  land.  In  times  of  wet  a 
great  body  of  water  flowed  down,  and  after  a  long  drought  there 
was  hardly  any,  and  sometimes  none.  There  was  no  regularly 
formed  ditch  or  channel  for  the  water,  the  place  where  it  flowed 
being  constantly  trodden  in  by  cattle.  The  water  which  was 
not  absorbed  (and,  except  in  times  of  drought,  all  of  it  was  not 
absorbed),  ran  into  an  old  watercourse  of  the  plaintiff's,  which 
led  into  a  reservoir  of  the  plaintiff's.  The  water  had  so  flowed 
for  upwards  of  twenty  years.  The  defendant,  for  the  purpose 
of  draining  his  land,  and  of  supplying  some  part  of  his  pro« 
perty  with  water,  diverted  this  water  from  the  plaintiflT's  reser- 
voir. At  another  spot  on  the  plaintiff's  land,  as  long  ago  as 
any  one  could  recollect,  water  had  always  risen  to  the  surface. 
There  had  generally  been  a  drinking-place  for  cattle  formed 
with  stones,  and  the  overflow  of  the  water  went  down  a  ditch, 
and  thence  into  a  watercourse  to  the  plaintiff's  reservoir : — Held, 
that  the  defendant  was  not  liable  to  the  plaintiff  for  having 
deprived  him  of  the  use  of  such  waters,  he  having  diverted  them 
by  draining  his  land,  for  the  purpose  of  getting  rid  of  the  water, 
and  of  supplying  another  portion  of  his  property  with  it. — Id. 

For  upwards  of  twenty  years  water  had  flowed  through  an 
old  drain  on  the  defendant's  land,  and  along  an  ancient  water- 
course, and  thence  along  a  close  of  the  defendant's,  called  O.  B., 
and  had  thence  contributed  to  supply  the  plaintiff's  mills  after 
their  erection  in  1845.  In  that  year  the  defendant,  by  deed, 
conveyed  to  the  plaintiff  the  above  G.  B.,  "  together  with  all 
ways,  watercourses,  liberties,  privileges,  rights,  members,  and 
s  2 
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appurtenances  to  the  same  close  belonging  or  appertaining/^ 
subject  to  the  proviso,  that  it  should  be  lawful  for  the  defendant 
to  use,  for  any  manufacturing,  domestic,  or  agricultural  purposes, 
any  water  flowing  from  or  through  the  contiguous  lands  of  the 
defendant  unto  and  into  the  close  G.  B.,  returning  the  surplus, 
or  so  much  as  remained,  after  being  used  for  the  purposes  afore- 
said, into  its  usual  channel  at  a  certain  point,  so  that  the  water 
should  not  be  diverted  from  its  then  course,  but  be  allowed  to 
flow  into  the  close  O.  B.  The  defendant  erected  a  lock-up  tank 
upon  bis  land,  and  caused  the  water  which  arose  on  his  land, 
near  to  the  close  O.  B.,  and  which  had  previously  been  accus- 
tomed to  flow  along  the  old  drain  and  ancient  watercourse  into 
the  close  6.  B.,  and  he  caused  the  water  to  be  oonveyed  from 
the  tank  to  a  lower  part  of  his  land,  to  be  used  by  his  tenants. 
This  water  was  used  by  them  for  the  purposes  mentioned  in  the 
proviso  to  the  deed,  but  the  surplus  could  not  be  returned  to 
the  close  O.  B. : — Held,  that  by  the  deed,  the  defendant  granted 
to  the  plaintiff  the  use  of  the  water,  subject  only  to  the  use  by 
himself  of  it,  as  specified  in  the  proviso;  and  that,  by  locking 
it  up,  he  had  diverted  it,  and  was  liable  to  an  action  for  a  breach 
of  his  covenant,  by  reason  of  such  diversion. — Id. 

RightB  of  Joint  Ottmers.'] — ^Where  two  persons  are  joint  owners 
of  a  lake,  with  a  common  right  of  sailing,  fishing,  and  floating 
timber,  such  right  is  held  to  be  not  indivisible,  and  that  either 
of  such  persons  may  alien  the  whole  or  any  portion  of  his  right, 
even  where  it  was  merely  appurtenant  to  the  land,  provided  that 
such  alienation  does  not  deprive  the  co-owner  of  the  full  enjoy- 
ment of  his  moiety ;  and  a  co-owner  may  maintain  an  action 
for  the  regulation  of  his  enjoyment,  as  he  could  if  there  had 
been  no  alienation.  Menzies  v.  Macdonaldy  2  Jur.,  N.  S.,  575 — 
H.  L.    Digest,  Jurist. 

Qusere,  what  amounts  to  an  excessive  use  of  his  right  by  a 
joint  owner  of  a  lake  ? — Id. 

By  an  order  in  a  suit,  A.  was  ordered  to  pay  a  sum  to  B. 
After  A.  had  appealed,  B.^s  bankers  induced  B.  to  enforce  the 
order  and  pay  the  amount  to  his  account ;  the  bankers  under- 
taking to  repay  it,  if,  on  the  appeal,  B.  should  be  ordered  to 
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repay  it.  The  order  was  reversed^  and  B.  directed  his  bankers 
to  pay  the  amount  to  A. ;  but  the  direction  was  not  communis- 
eated  to  A.  The  bankers  had  also  said  they  were  quite  ready 
to  pay  the  money  to  A.;  and  B.  had  said^  ''There  it  is  for 
you;'*  viz.,  at  thebankers\  B.  became  bankrupt : — Held,  that 
neither  the  agreement,  nor  the  order,  nor  the  statements  so 
made,  gave  to  B.  any  claim  upon  the  fund  in  the  hands  of  the 
bankers.     MorreU  v.  Wootten,  16  Beav.  197.     Digest,  Jurist. 

The  petitioner  established  a  h&t  or  market,  with  two  weekly 
market-days.  Disputes  arising,  the  Magistrate  altered  the  market* 
days,  and  in  appeal  the  S^sions  Court  annulled  the  order^ 
directing  that  the  appellants  might  hold  their  market  on  any 
day  they  liked.  Three  years  subsequently  an  application  was 
made  for  the  removal  of  the  hftt  entirely,  which  the  judge  grant- 
ed, because,  it  had  been  recently  established.  In  explanation, 
the  judge  grounded  his  order  for  the  discontinuance  of  the  mar- 
ket^on  the  fact  that  it  had  been  erected  in  opposition  to  a  decree 
of  the  Dacca  Court  of  appeal,  dated  14th  May,  1818.  Held, 
that  the  appellant  was  no  party  to  that  suit,  and  the  judge's 
interference  was  improper.  July  22nd,  1840,  Dhun  Khan, 
petitioner. 

Note. — The  general  rule  is  doubtless,  quisquis  est  rei  sui 
moderator  et  arbiter,  which  would  be  a  rule  without  an  excep- 
tion, did  individuals  stand  alone,  but  it  will  be  readily  seen  that, 
were  no  restrictions  placed  upon  the  use  of  property,  society 
must  be  the  sufferer,  therefore  the  law  enters  its  protective  caveat, 
^'  sine  damno  aUeno.^' 

Of  lex  non  favet  delicatorum  votis,  the  annexed  case  is  an 
instance. 

Damages  are  not  recoverable  for  stoppages  and  other  mere 
inconveniences  incident  to  the  crossing  of  a  public  road  by  a 
railway  on  the  level,  under  the  sanction  of  Parliament.  Cale* 
donian  Sailway  Company  v.  Ogilvy,  2  Macq.  H.  L.  Cas.  229.   Id. 

A  level  crossing  in  such  a  case  is  a  grievance  to  be  endured 
without  complaint  by  private  persons,  from  a  consideration  of 
the  benefit  gained  by  the  public. — Id. 

Hence  where  a  railway  passed  within  some  few  yards  of  a 
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gentleman's  lodge,  across  a  public  road,  forming  the  chief  access 
to  his  residence ;  although  he  was  liable  to  constant  stoppages 
by  the  closing  of  the  gates  on  the  level  crossing ;  although  the 
passing  of  trains  frightened  his  horses  and  terrified  his  visitors, 
"  particularly  ladies" : — Held,  by  the  House  of  Lords  (reversing 
the  decision  of  the  Court  of  Session  in  Scotland),  that  these 
annoyances  did  not  ground  a  claim  of  damages  against  the 
company. — Id. 

Held,  also,  that  the  inconvenience  felt  in  such  a  case  is  one 
to  which  all  the  Queen's  subjects  are  exposed,  and  for  which  no 
particular  or  individual  remedy  exists. — Id. 

Of  quod  meum  est  sine  me  alienum  fieri  nequit,  the  inter- 
vention of  a  thief,  may  make  a  diflPerence,  so  far  as  Bank  notes, 
and  money  or  assignable  bills,  passing  by  delivery  are  concerned, 
for  in  the  event  of  their  loss  by  theft  or  accident,  the  thief 
or  finder  may  confer  a  title  by  transferring.  Broome's  Com- 
mentary, pp.  466,  467,  of  Bank  notes,  it  is  said  a  bank  note  is 
simply  a  promissory  note,  made  by  a  banker,  payable  to  bearer 
on  demand.  It  circulates  as  money  and  in  the  ordinary  course 
of  business  is  treated  as  such.  In  Miller  v.  Race,  Lord  Mans- 
field says  that  bank  notes  are  constantly  and  universally  both  at 
home  and  abroad  treated  as  cash  and  paid  and  received  as  cash,  ' 
and  it  is  necessary  for  the  purposes  of  commerce  that  their 
currency  should  be  established  and  secured.  It  was  then  accord- 
ingly held,  that  a  bon&  fide  holder  of  a  bank  note  for  value  is 
entitled  to  retain  it  as  against  a  former  owner,  from  whom  it  has 
been  stolen,  the  Court  applying  to  a  bank  note  the  rule  of  law 
applicable  to  money  and  observing  that,  in  the  case  of  money 
stolen  the  true  owner  cannot  recover  it  after  it  has  been  paid 
away  honestly  and  fairly  upon  a  valuable  and  bon&  fide  consi- 
deration, Broome's  Commentaries,  P.  489,  they  cannot  be 
followed  by  a  party,  who  has  lost  or  been  cheated  or  been  robbed 
of  them  into  the  hands  of  a  person  who  has  subsequently  taken 
them  bonft  fide  for  value,  under  circumstances  not  likely  to 
create  suspicion  on  the  mind  of  a  careful  or  prudent  person  that 
they  had  been  improperly  obtained.  Chitty  Bills  of  Exchange, 
pp.  675>  676,  and  as  to  restitution  of  stolen  property,  whatever 
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may  be  formed  of  that  nature,  including  money  in  the  hands  of 
the  thief  or  receiver  will  be  restored  to  the  true  owner,  provided, 
that  any  valuable  security  shall  have  been  bon&  fide  discharged 
or  paid  by  some  person  in  body  corporate,  liable  to  the  payment 
thereof,  or  being  a  negotiable  instrument,  shall  have  been  bon& 
fide  taken,  or  received  by  transfer  or  delivery  for  a  just  or  valu- 
able consideration  without  any  notice  or  reasonable  cause  to 
suspect  that  the  same  had,  by  any  felony  or  misdemeanour,  been 
stolen,  taken,  obtained  or  converted  as  aforesaid,  in  such  case 
the  Court  shall  not  award  or  order  the  restitution  of  such  secu- 
rity, Roscoe,  Dig.  Larceny,  p.  6 4$  It,  so  a  Bank  note  which  had 
been  paid  by  the  Bank  of  England  was  not  delivered  up  to  the 
prosecutrix.     Stanton^s  case. — Id. 

This  will  illustrate  the  exception  to  the  maxim  in  question, 
and  show  that  the  intervention  of  thief,  will  make  a  material 
alteration  in  the  legal  ownership  of  money  and  notes  or  bills 
passing  by  delivery,  and  those  who  have  money  and  notes  are 
only  safe  so  long  as  they  take  care  of  them,  for  it  rarely  happens 
that  notes  will  be  recovered  on  the  persons  of  the  thief  or  his 
privies,  they  have  generally  passed  by  delivery  into  the  hands  of 
innocent  holders  for  value.  The  author  of  these  notes  may 
mention  two  .instances.  Three  individuals  went  to  a  money 
changer  to  purchase  sovereigns  and  tendered  in  payment,  one 
note  of  the  Bank  of  Bengal  for  1000  Rs.  and  a  few  rupees  in 
cash  and  went  away  with  the  sovereigns.  The  money  changer 
wished  the  parties  to  put  their  names  to  the  note,  and  sent  after 
tiiem,  but  could  not  find  them,  and  suspecting  a  theft,  informed 
the  police  and  made  over  the  person  who  had  come  with  them. 
The  money  changer,  put  the  note  into  the  Magistrate's  hands, 
who  returned  it  to  him,  and  although  aware  that  it  was  stolen 
property  in  the  first  instance,  subsequently  cashed  it  at  the 
bank.  At  the  trial,  no  order  was  made  for  the  delivery  of  the  note 
to  the  true  owner.  Similarly  in  another  trial,  where  the  note  had 
passed  into  the  Bank  vi&  fifteen  transferees.  The  note  had  been, 
what  is  called  stopped  at  the  Bank,  the  Bank  cashed  it  on  pre- 
sentation and  informed  the  police,  by  whom  it  was  traced  to  the 
prisoner.     The  legal  ownership  in  the  note,  was  lost  to  the  pro- 
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secutor,  od  the  first  transfer  for  value.  The  instance  below, 
Carlon  v.  Ireland  is  somewhat  similar  in  principle. 

The  crossing  of  a  cheque  payable  to  hearer  with  the  name  of 
a  banker^  whether  made  hy  the  drawer  or  the  bearer^  does  not 
affect  the  negotiability  of  the  cheque.  Carlon  v.  Ireland,  5  £1. 
&  Bl.  765;  2  Jur.,  N.  S.,  39;  25  L.  J.,  Q.  B.,  113. 

An  individual  who  receives  a  crossed  cheque  bon&  fide  and 
gives  value  for  it,  is  entitled  to  retain  the  amount  received 
through  his  bankers  &om  the  bankers  on  whom  it  is  drawn. 
—Id. 

Therefore,  in  an  action  for  the  conversion  of  a  cheque,  to 
which  the  defendant  pleaded  that  the  cheque  was  not  the  pro- 
perty of  the  plaintiff,  where  it  appeared  that  the  drawer  of  the 
cheque,  having  crossed  it  with  the  words  "and  Co.,'*  sent  it  to 
the  plaintiff,  who  added  in  the  crossing  the  names  of  his  own 
bankers,  and  gave  it  to  a  clerk  to  be  paid  in  to  his  bankers,  and 
the  clerk,  instead  of  paying  it  to  his  bankers,  applied  to  the 
defendant  to  cash  it,  which  he  did ;  the  custom  as  to  crossing 
cheques  being  admitted  to  be  as  stated  in  Bellamy  v.  Marjori* 
banks  (7  Exch.  389,  402;  16  Jur.,  106,  108) :— Held,  that  the 
question  for  the  jury  was,  whether  the  defendant  took  the  cheque 
bon&  fide  and  for  value ;  and  if  so,  he  was  entitled  to  retain  it. 
^Id. 

In  183^,  the  plaintiff  took  land  and  premises  adjoining  apiece 
of  land  occupied  by  the  defendants'  works  (at  that  time  compa- 
ratively small),  which  he  occupied  as  a  market  gardener.  In 
1836,  he  took  a  lease  till  1853.  In  1850,  he  took  a  renewal  of 
this  lease  until  1874.  The  defendants  were  then  building  a  new 
retort-house,  much  larger,  and  nearer  the  plaintiff's  premises. 
In  1861,  their  new  works  came  into  operation,  and  the  plaintiff 
immediately  complained  of  damage;  as  this,  however,  was  not 
traceable  beyond  dispute  to  the  defendants'  works,  no  hostile 
proceedings  were  taken  till  1854,  when  the  plaintiff  brought  his 
action.  This  was  referred  to  arbitration,  and  an  award  given 
for  320/.  damages  and  700/.  costs  against  the  company.  In  the 
same  year  (1854)  the  defendants  commenced  another  still  larger 
retort-house,  which  was  necessary,  as  they  alleged,  for  the  addi- 
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tional  supply  of  gas  for  which  they  had  recently  contracted 
when  before  Parliament.  The  plaintiff  thereupon  filed  his  bill : 
— Held^  first,  that  the  plaintiff  had  not  been  guilty  of  laches, 
but,  on  the  contrary,  had  proceeded  with  due  dispatch,  and  was 
well  advised  in  bringing  his  action  before  filing  his  bill.  Broad* 
beni  V.  Lnperial  Gas  Cotnpany,  2  Jur.,  N.  S.,  113i— V.  C.  W. 

Held,  secondly,  the  Court  will  pay  the  same  regard  to  the 
award  of  an  arbitrator,  as  shewing  the  actual  existence  of  a 
nuisance,  as  would  be  shewn  to  the  verdict  of  a  jury  finding 
such  nuisance. — Id, 

Held,  thirdly,  where  there  is  no  suspicion  of  rivality  in  trade 
being  the  motive,  the  Court  shews  a  disposition  less  carefully 
to  balance  the  comparative  inconvenience  caused  to  the  contend- 
ing parties  by  granting  or  withholding  the  injunction,  and  to 
consider  more  the  absolute  wrong  doing. — Id. 

Held,  fourthly,  motives  of  public  policy,  alleged  to  be  involv- 
ed by  an  injunction  which  would  render  the  due  lighting  of  the 
streets  and  public  buildings  impossible,  were  not  allowed  to  be 
brought  forward  by  a  wrong  doer  to  maintain  him  in  his  wrong. 
—Id. 

Held,  fifthly,  neither  was  any  weight  allowed  to  the  circum- 
stance that  the  plaintiff  only  alleged  a  case  of  pecuniary  damage^ 
which  admitted  therefore  of  a  complete  pecuniary  compensation, 
without  having  recourse  to  the  extraordinary  relief  by  way  of 
injunction. — Id. 

Where  a  negotiable  instrument  was  taken  for  value,  negli* 
gently,  the  party  was  held  to  be  entitled  to  recover  on  it. 

A  party  taking  a  negotiable  instrument  bonft  fide,  and  for 
full  value,  is  entitled  to  recover  on  it,  though  it  has  been  stolen, 
and  he  took  it  negligently.  Raphael  v.  Bank  of  Etigland,  17 
0.  B.  161 ;  25  L.  J.,  C.  P.,  i'^.— Digest  Jurist. 

Of  the  liability  of  owners  of  animals  for  mischief  done  by 
them,  Fleming  v.  Orr  is  in  point  as  to  the  principle  which 
governs  such  cases. 

If  the  owner  of  a  dog  keeps  him  properly  secured,  but  another 
person  improperly  lets  him  loose,  and  urges  him  to  mischief,  the 
owner  is  not  liable.  Fleming  v.  Orr^  3  Macq.  H.  L.  Cas.  14. — Id. 
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Proofs  therefore^  that  the  dog  of  A.  has  killed  the  sheep  of 
B.>  will  not  entitle  B.  to  recover  compensation  from  A.^  for, 
consistently  with  such  proofs  the  dog  may  have  been  kept  pro- 
perly secured  by  A.,  and  may  have  been  improperly  let  loose 
and  urged  to  mischief  by  a  third  person,  without  the  knowledge, 
and  even  against  the  express  prohibition  of  A. — Id, 

Persons  interfering  with  the  property  of  individuals  by  yirtne 
of  an  Act  of  Parliament,  are  strictly  tied  down  to  the  limits  of  the 
powers  given  by  the  Act,  and  they  are  bound  to  shew,  clearly  and 
absolutely,  that  they  are  empowered  by  the  Act  to  do  what  they 
propose  to  do.     Oldaker  v.  Hunt,  19  Beav.  485. — Digest  Jurui. 

Every  privilege  may  be  abased.  The  annexed  remarks,  refer 
to  the  abuse  of  their  privilege  by  counsel.  Counsel  should 
remember,  that  witnesses  are  within  the  protection  of  the 
court,  and  that  where  witnesses  merely  contradict  themselves,  by 
being  overthrown  by  mere  bullying,  the  Court  will  not  be 
prone  to  discredit  their  testimony ;  rather  discrediting  the  other 
side,  for  resorting  to  unfair  practices, 

'^  A  rebuke  from  so  eminent  and  excellent  a  judge  as  Mr  Justice 
Erie  cannot  fall  unheeded,  or  be  allowed  to  pass  without  respect- 
ful consideration  on  the  part  of  the  legal  profession.  There  is 
no  judge  on  the  bench  more  distinguished  for  his  courtesy  and 
kindness  to  the  bar;  there  is  not  one  who  commands  more 
deservedly,  not  only  the  esteem,  but  the  admiration  of  its  mem- 
bers. It  is  therefore  we  feel  that  his  Lordship's  censure  upon 
the  misuse  of  a  counsel's  privilege  in  the  examination  of  wit- 
nesses  comes  with  peculiar  force,  and  presents  claims  pf  no  ordi- 
nary character  upon  our  attention.  Without  reference  to  the 
special  occasion  which  called  forth  the  rebuke — and  with  the 
circumstances  of  which  we  are  not  sufficiently  acquainted  to 
offer  any  opinion — it  cannot  be  denied  that  in  many  instances 
the  liberty  of  counsel  degenerates  into  license ;  that  it  is  used, 
not  for  the  furtherance  of  justice,  but  for  the  wounding  of  sensi- 
tive feelings,  the  unnecessary  exposure  of  faults  or  misfortunes, 
the  raking  up  of  sorrowful  events  in  a  man's  life  long  since 
repented  of,  long  since  atoned  for,  long  since  forgotten  by  all 
but  the  harbourers  of  ill  concerning  others,  who  are  ever  ready 
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to  reproduce  it  when  it  is  capable  of  inflicting  tbe  greatest  in- 
jury. Bat  while  we  make  this  admission  to  its  full  extent,  and 
lament  the  necessity  for  making  it,  we  must  still  assert,  notwith- 
standing tbe  prevalent  notions  to  the  contrary,  that  the  privi- 
leges of  counsel  are  comparatively  but  seldom  abused,  and  that 
they  are  in  general  exercised  within  proper  limits,  by  educated 
and  honourable  gentlemen.  These  privileges,  moreover,  are  the 
privileges  of  the  public,  intended  for  their  benefit,  and  not  for 
the  pleasure  or  profit  of  the  advocate ;  unnecessarily,  therefore, 
to  interfere  with  them  would  be  to  the  injury  of  the  public,  and 
not  to  the  detriment  of  the  bar.  It  must  also  be  borne  in  mind 
that  the  barrister  has  no  easy  duty  to  perform  in  the  extrication 
of  truth  from  the  circumstances  cast  around  it  by  interest,  by 
malice,  by  human  passion,  and  in  the  exposure  and  defeat  of 
falsehood,  with  its  plausible  cunning  and  its  barefaced  effirontery. 
This  duty,  arduous  and  painful  enough,  he  is  often  called  upon 
to  fulfil  on  hasty  instructions,  or,  it  may  be,  on  suggestions 
made  at  the  moment  when  the  witness  appears  in  the  box. 

''Several  of  our  journalists  who  write  so  freely  upon  the '  license 
of  counsel/  which  has  become  a  sort  of  cant  term,  would  do 
well  to  remember  these  difficulties  which  beset  the  advocate, 
and  at  the  same  time  to  give  a  better  example  by  restraining 
their  own  license  in  offering  reckless  and  unjust  comments  upon 
the  judges  of  the  land,  as  well  as  upon  the  bar,  and,  above  all, 
in  prejudging  and  condemning  those  who  are  accused  of  crime 
before  they  have  had  an  opportunity  of  being  heard  in  their 
defence. 

With  regard  to  derogatory  questions  which  may  be  properly 
put  to  witnesses  by  counsel,  we  apprehend  that  in  the  majority 
of  cases  there  can  be  little  difficulty  in  adopting  the  right  course. 
The  first  consideration  for  the  advocate  will  be.  Is  this  question 
rdevant — that  is,  does  it  affect  the  credit  of  the  witness  ?  If 
not,  certainly  refuse  to  ask  it.  It  is  difficult,  for  instance,  to 
see  how  a  question  whether  the  witness  is  in  difficulties  can  dis- 
credit him,  even  if  it  produce  an  answer  in  the  affirmative.  He 
may  be  in  hopeless  embarrassment,  and  yet  speak  the  truth  to 
its  fullest  extent.  So,  to  ask  a  man  whether  he  has  been  charg- 
F  2 
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ed  with  an  offence^  unless  he  has  also  been  convicted  of  it,  is  not 
only  irrelevant,  but  most  unjust,  for  the  best  men  are  liable  to 
be  wrongfully  accused ;  but  if  acquitted  by  the  only  competent 
tribunal  appointed  to  decide  upon  their  innocence  or  guilt,  the 
accusation  should  never  again  be  mentioned  save  in  terms  of 
commiseration.  The  second  consideration  should  be,  supposing 
the  suggestion  to  be  relevant.  Is  it  true  ?  For  the  purpose  of 
satisfying  himself  upon  this  point,  the  advocate  should  carefully 
probe  the  means  of  knowledge  possessed  by  him  who  suggests 
the  question.  Let  him  cross-examine  the  attorney  upon  the 
subject  as  closely  as  he  cross-examines  adverse  witnesses,  and 
only  in  the  event  of  conviction  being  brought  home  to  his  own 
mind,  that  there  is  foundation  beyond  all  reasonable  doubt  for 
the  charge,  let  him  put  and  press  the  question, 

'^  With  these  limitations  this  privilege  must  and  may  safely  be 
left  where  it  is,  in  the  hands  of  the  bar,  for  the  benefit  of  the 
public  and  the  due  administration  of  justice. — Jurist^  December 
\2th,  1857.^' 

Another  instance  to  which  we  may  apply  the  principle  of  sic 
utere  is  the  practice  of  marshalling  securities.  A  creditor  has 
a  lien  upon  two  different  estates ;  his  debtor,  who  is  also  indebted 
to  another  party,  who  has  a  lien  only  upon  one  of  these  two 
estates.  The  claims  of  the  latter  party  could  not  be  satisfied 
if  the  first  creditor  were  to  resort  to  the  particular  estate  on 
which  the  latter  creditor  alone  had  a  lien.  In  this  case  the 
Courts  of  equity  compel  the  first  creditor  to  resort  to  the  estate 
or  fund  on  which  the  second  creditor  has  no  lien,  in  the  first 
instance,  if  no  prejudice  be  merely  done  to  such  creditor  or  to 
the  judgment  debtor.  Story  633,  342  ;  2  J.  P.  834.  Vide  Smith's 
Manual,  Equity  Jurisprudence,  Chapter  VI.  Section  1,  P.  281. 

So  also  of  marshalling  assets,  which  is  defined  to  be  '^  such 
an  arrangement  of  the  different  ftinds  of  the  common  debtor  of 
two  or  more  creditors,  as  may  satisfy  every  claim,  so  far  as,  with* 
out  injustice,  such  assets  can  be  applied  in  satisfaction  thereof, 
notwithstanding  the  claims  of  particular  individuals  to  prior 
satisfaction,  out  of  some  one  or  more  of  those  funds.  Story. 
558,  560,  561,  2  Sp.  827,     So  that  if  there  be  two  or  more 
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different  kinds  of  funds  of  the  common  debtor  of  several  credi- 
tors, and  at  law  one  can  have  recourse  to  either  of  those  funds, 
while  another  is  confined  to  one  of  them,  the  former  shall  either 
be  compelled  to  seek  satisfaction  out  of  that  fund  to  which  the 
latter  cannot  resort,  so  far  as  it  will  extend,  or  the  latter  shall 
receive  compensation  out  of  that  fund  in  proportion  to  the 
amount  which  the  former  has  unnecessarily  taken  from  that 
which  formed  the  only  source  of  payment  for  the  latter.  St.  558, 
560,  62,  568,  538,  2  Sp.  827,  828.  Smith's  Manual  Equity 
Jurisprudence.  P.  224,  225,  vide  also  other  instances,  idem, 
p.  225,  226,  227,     Art.  Administration. 

Lawbenob  v.  Galswoethy  and  others. — April  16M,  I8lh, 
and  20M,  1857.     Jurist  reports. 

Mortgagor  and  mortgagee — policy  of  insurance,  sale  of — 
whether  a  ''security  for  money^' — Rights  of  mortgagees — Solici- 
tor and  client. 

In  a  second  mortgage  of  personal  estate,  whether  in  posses- 
sion or  expectancy,  "except  book-debts  and  securities  for  money," 
it  was  held  that  a  policy  of  insurance  was  a  security  for  money^ 
and  therefore  excepted. 

A  sale  by  auction  of  a  policy  of  insurance  by  a  client  to  his 
solicitor,  in  whose  possession  the  policy  was,  set  aside ;  but  the 
claim  of  a  mortgagee  without  notice,  with  whom  the  policy  had 
been  deposited  by  that  solicitor  to  secure  the  payment  of  a  sum 
of  money,  was  established. 

The  doctrine  is  well  established  that  the  second  mortgagee 
of  property  held  by  the  first  mortgagee,  along  with  other  pro- 
perty not  included  in  the  second  mortgage,  has  a  right  to  com- 
pel the  first  mortgagee  to  resort  for  payment  from  the  property 
to  which  the  second  mortgage  does  not  extend. — /urist,  Novem^ 
for  7^^,1857. 

A  plaintiff  may  have  a  right  of  action,  but  circumstances  may 
occur,  where  that  action  involves  an  injury  to  the  rights  of  co- 
sharers,  as  in  the  case,  Williams  v.  Salmond. 

In  1845,  the  B.  railway  company  was  projected  on  the  ruins 
of  a  defunct  scheme,  to  whom  the  B.  company  was  to  allow 
25,000/.     The  defendants  were  the  promoters  and  managing 
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directors  of  the  B.  company^  which  started  with  61^000  shares^ 
with  2/.  12*.  6rf.  deposit  paid  on  each,  amounting  to  168,000^. 
The  plaintiff  bought  100  scrip  shares  at  a  premium,  the  company 
having  been  provisionally  registered  under  the  7  &  8  Vict.  c. 
110,  but  never  completely  registered.  In  April,  lB4f6,  the  un- 
dertaking was  found  to  have  failed  to  comply  vnth  the  Standing 
Orders  of  Parliament.  Notice  was  given  thereof  to  all  the 
shareholders,  including  the  plaintiff,  and  of  the  intention  to  wind 
up.  He  was  aware  of  all  the  proceedings,  in  the  course  of  which 
1^.  per  share  of  the  deposit  was  returned  in  cash,  and  10*.  per 
share  additional  (cost  12«.  6^.)  in  shares  of  another  railway, 
where  the  money  had  been  invested.  These  sums  the  plaintiff 
had  received  on  his  shares.  In  November,  1848,  a  final  return 
was  offered  of  1*.  6^.  per  share,  the  surveying  and  legal  expens- 
es having  been  almost  all  liquidated.  A  statement  of  account 
was  at  the  same  time  handed  round  to  each  shareholder,  but  no 
vouchers.  In  March  1850,  the  plain  tiff  presented  a  petition  for  a 
winding-up  order,  which  was  finally  refused  in  May  1852.  In 
October  1852,  he  filed  his  bill,  on  behalf  of  himself  and  all  other 
shareholders  and  scripholders,  except  the  defendants,  against  the 
directors,  for  an  account  of  all  their  dealings.  The  plaintiff  had 
got  an  order  to  amend  by  striking  out  the  words  '^  on  behalf  of  all 
others,^'  &c.,  but  when  the  cause  came  on  for  hearing,  the  words 
still  stood  unerased  on  the  record: — Held,  that  the  plaintiff 
might  then  elect,  and,  if  he  so  elected,  might  during  the  argu- 
ment strike  out  the  words.  The  plaintiff,  however,  elected  to 
allow  them  to  remain : — Held,  first,  that  the  plaintiff  was  not 
incapacitated  from  suing  by  the  fact  of  the  scrip  shares  bought 
and  held  by  him  having  been  bought  when  the  company  was  but 
provisionally  registered ;  for  that  the  company  needed  not  to  have 
been  registered  at  all,  within  the  7  &  8  Vict.  c.  110.  Williams  v. 
Salmond,  2  Kay  &  J.  463 ;  2  Jur.,  N.  S.,  251.— jD«>tf*^  Jwrist. 

.  Held,  secondly,  that  the  small  value  of  the  plaintiff's  interest, 
viz.  62/.  10«.  at  the  utmost,  subject  to  deductions  of  indefinite 
amount,  so  that  it  was  very  doubtful  whether  anything  at  all 
would  come  to  him,  was  not  so  clearly  below  the  dignity  of  the 
Court  as  to  prevent  him  from  suing,  **-/(/• 
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Held^  thirdly^  that  the  fact  of  the  ^s.  (\d.  per  share  having 
been  accepted  by  a  namber  of  shareholders^  who  thus  ceased  to 
have  any  interest  in  the  matter  (there  being  abont  7^000  who 
had  returned  no  answer)^  did  not  prevent  the  plaintiff  from  suing 
on  behalf  of  himself  and  all  others  except  the  defendants,  since 
the  shareholders  who  had  so  accepted  were  represented  by  the 
directors. — Id, 

Held,  fourthly,  although  the  Court  may  suspect  the  suit  to 
be  frivolous  and  v^atious,  it  will  not  be  dismissed  for  want  of 
parties  merely,  on  the  ground  that  there  are  other  parties  exact- 
ly situated  like  the  plaintiff,  but  who  refuse  to  act  with  him, 
and  are  too  numerous  to  be  made  defendants. — Id. 

Held,  fifthly,  but  a  plaintiff  will  not  be  allowed  to  sue  on 
behalf  of  himself  and  all  other  shareholders,  though  situated 
precisely  similar  with  himself,  where  the  Court  can  see  that  the 
interest  of  such  other  shareholders  may  probably  be  injuriously 
affected  by  the  success  of  the  suit,  or  if  the  defendants  cannot 
be  justly  dealt  with  in  the  absence  of  such  other  shareholders 
whom  the  plaintiff  so  seeks  to  represent. — Id. 

Held,  sixthly,  therefore  the  plaintiff  could  not  be  permitted 
to  continue  the  suit,  except  on  the  terms  of  bringing  into  Court 
21.  I2s.  6 J.  per  share  on  his  own  shares  and  on  the  shares  of  all 
those  on  whose  behalf  he  affected  to  sue ;  since  the  accounts 
would  have  to  be  opened  on  both  sides,  and  the  defendants  would 
have  had  a  right  to  look  for  indemnity  to  the  whole  deposit 
fund. — Id. 


Bes  inter  alios  acte  alteri  nooere  non  debent. — Transactions  between   the 
parties,  are  binding  on  the  parties  only  and  their  privies  in  representation. 

A  plaintiff,  having  been  no  party  to  a  former  action,  in  which 
a  decision  prejudicial  to  his  property  in  a  certain  julkur  had 
passed,  on  ground  of  collusion  between  the  parties  in  that  case 
and  in  his  own  right,  was  held  entitled  to  institute  an  action, 
and  the  orders  of  the  lower  Courts  to  the  contrary  were  reversed 
in  appeal.     80th  August,  1852,  Bamchnron  Boy,  appellant* 
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One  of  the  parties  to  title,  who  had  not  been  a  party  to  a 
possessing  action  under  Act  IV.  1840,  was  held  entitled  to  sue 
in  his  own  right,  in  reversal  of  the  orders  of  the  lower  Court, 
dismissing  his  action.  14th  September,  1852,  Doorgachuron 
Sen,  appellant. 

The  special  appellant  sued  a  ryot  on  his  Cubooleot  and  in  the 
lower  Court  obtained  a  decree,  which  was  reversed  in  the  lower 
appellate  Court,  because  a  third  party,  in  another  case,  bad 
established  his  right  as  Jhotedar  in  the  lands,  held  by  the  ryot. 
Held  in  special  appeal,  that  the  suit  should  have  been  disposed 
of  on  its  merits  and  without  reference  to  any  third  party,  as  the 
Cubooleat  binds  the  ryot  only,  and  is  wholly  without  prejudice 
to  any  one  else.     18th  July,  1853,  Soonder  Narayon,  appellant. 

In  an  adjustment  between  Government,  the  Zemindar,  and 
the  lessees  of  government,  an  estate  which  the  former  had  pur- 
chased and  let  to  the  latter^  was  surrendered  and  the  latter  gave 
up  the  lease  and  they  took  a  new  lease  from  the  Zemindar,  and 
on  the  grounds  of  the  rights  under  the  lease  they  had  surren- 
dered, ejected  a  mocurrydar,  who  instituted  an  action  which 
was  dismissed,  but  in  appeal  decreed.  Held,  that  the  adjustment 
only  bound  the  parties  to  it  and  was  without  prejudices  to  third 
parties.     Watsons,  appellant,  20th  July,  1850. — Q.  V. 

The  plaintiff  sued  on  the  basis  of  a  private  arbitration  to 
recover  300  bigahs,  which  the  Revenue  Surveyor  had  made  over 
to  the  estate  of  the  defendants  and  although  the  arbitration 
deed  had  not  been  presented  to  the  Revenue  Surveyor  and  the 
defendants  were  not  parties  to  it,  the  principal  Sudder  Ameen 
refused  to  enter  into  any  enquiry  or  investigation  as  between 
the  parties  before  him  and  decreed  for  the  plaintiffs  on  the  arbi- 
tration bond,  which  order  was  affirmed  by  the  lower  appellate 
Court.  Held,  in  special  appeal,  annulling  the  orders  of  the  lower 
Courts,  that  an  arbitration  award  binds  only  the  parties  to  it, 
and  that  the  decisions  of  the  lower  Courts  were  alike  contrary 
to  usage  and  principle.     Ali  Khan,  appellant,  12th  May,  1846. 

A  verdict  of  guilty,  and  judgment  thereon,  in  an  indictment 
for  obstructing  a  public  highway,  cannot  be  pleaded  as  an  estop- 
pel, in  an  action  brought  by  the  party  convicted,  s^ainst  a  third 
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person  for  using  the  way.  Pelrie  v.  Nuttall,  11  Exch.  569 ;  25 
L.  J.,  Exch.,  %W.— Digest,  Jurist. 

Transactions  between  parties  as  principals^  which  may  be  dis- 
patable  as  between  them,  may  not  affect  prejudicially  the  securi- 
ties of  others. 

A  debtor  induced  a  lady,  to  whom  he  was  engaged,  to  become 
security  for  a  debt.  After  the  marriage,  she  insisted  that  she 
had  been  imposed  upon  : — Held,  that  the  only  duty  of  the  cre- 
ditor (who  was  aware  of  the  relation  between  the  parties)  to- 
wards the  lady,  was,  to  see  that  she  had  proper  professional 
assistance,  and  that  any  fraud  or  misrepresentation  of  the  debtor 
in  the  transaction,  of  which  the  creditor  had  no  notice,  did  not 
affect  his  security.  Cobbett  v.  B rocky  20  Beav.  524. — Digest,  Jurists 

The  judgments  of  the  lower  Courts,  resting  upon  a  decision 
in  a  previous  case  to  which  the  s(>ecial  appellant  was  no  party, 
reversed.  12th  September,  1853,  Mohindrokishore,  appellant, 
28th  March,  1853,  Sheikh  Nubbee  Buksh,  appellant.  1 3th  Sep- 
tember, 1853,  Harronath  Buttacharj,  appellant. 

In  arbitrations,  held  that  the  award  binds  only  the  parties  to 
them.     Sheopertab  Singh,  appellant. 

In  a  compromise  to  which  one  of  several  defendants  was  no 
party,  such  compromise  was  held  to  be  no  bar  to  the  appeal  of 
such  defendant.  2nd  January,  1849,  Collector  of  Chittagong, 
appellant. 

In  an  action  between  the  three  parties,  in  a  dispute  as  to  the 
boundaries  of  their  respective  villages,  a  map  was  prepared  which 
gave  not  only  the  boundaries  of  those  two  villages,  but  of  other 
estates,  concerning  which  there  was  no  dispute  whatever.  In  a 
subsequent  action  connected  with  these  estates,  held  that  the 
former  decree  was  only  conclusive  as  to  the  two  estates,  then  in 
dispute,  and  that  with  reference  to  other  estates,  any  recital  ad- 
verse to  the  interests  of  parties  not  before  the  Court,  was  mere 
surplusage  and  no  estoppel  to  the  full  investigation  of  the 
present  action  11th  March,  1848.  Booderpershad,  appel- 
lant. 

Rent — SJ'ect  of  Payment  of,'] — Submitting  to  a  distress  or 
paying  rent  is  only  a  prim&  facie  evidence  of  a  landlord's  title 
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as  ajjaiust  a  tenant.     Cox  v,  Knighf,  18  C.  B.  645;  25  L.  J,,  C. 
P.,  314. — Digest,  JurUt. 

Therefore,  where  the  defendant  held  under  a  lease  from  A., 
B.,  and  C,  and  A.  died  intestate  abroad,  and  D.  took  out  admi-* 
nistration  to  A.,  and  the  defendant  paid  rent  to  A.  in  his  life- 
time, and  afterwards  to  D.  till  her  death,  and  after  D.^s  death 
the  plaintiff,  her  executrix,  put  in  two  distresses  at  different 
times,  to  which  the  defendant  submitted,  but  it  appeared  that 
C.  was  still  alive,  and  the  plaintiff  had  no  conveyance  from  him, 
— Held,  that  the  prim&  facie  evidence  of  the  plaintiff's  title  was 
rebutted  by  the  fact  of  the  existence  of  a  surviving  lessor,  and 
that  the  plaintiff  could  not  maintain  an  action  for  use  and  occu- 
pation against  the  defendant. — Id, 

The  effect  of  arbitrament  in  evidence  as  between  strangers  to 
it,  will  be  seen  below. 

In  an  action  for  injuring  the  plaintiff's  reversionary  interest, 
in  a  several  fishery  in  an  estuary  of  the  sea,  and  in  the  soil  of  the 
bottom  of  the  sea,  both  in  the  possession  of  F.  as  tenant,  issues 
were  taken  on  the  plaintiff's  right  to  the  fishery  and  ownership 
of  the  soil.  The  controversy  was  whether  the  soil  belonged  to 
the  plaintiff  or  to  G.  The  plaintiff  gave  in  evidence  proceed- 
ings in  an  action  by  F.  against  G.  One  count  in  such  action 
was  for  injuring  F.'s  fishery,  by  tearing  up  the  soil,  described  as 
being  the  soil  of  the  now  plaintiff,  and  thereby  destroying  fish. 
To  this  there  was  a  plea  of  not  guilty.  The  amount  of  damages 
was  referred,  and  the  arbitrator  awarded  nominal  damages.  It 
was  proved  that  the  act  complained  of  in  that  action  was  com- 
mitted in  a  part  of  the  same  estuary,  and  that  the  soil  there  was 
claimed  by  the  same  title  as  the  soil  which  was  the  subject  of 
the  present  action,  and  that  the  defendant  in  the  present  action 
became  tenant  to  G.  subsequently  to  the  award.  The  proceed- 
ings were  admitted,  and  the  plaintiff  had  a  verdict : — Held,  that 
they  were  improperly  admitted,  the  award  not  being  evidence 
of  reputation,  and  the  proceedings  not  being  admissible  for  the 
plaintiff,  who  was  not  a  party,  or  shewn  to  be  privy  to  F.,  though 
the  defendant  was  privy  to  G.  IFenman  (Lady)  v.  Mackenzie, 
5  El.  &  Bl.  447 ;  25  L.  J.,  Q.  B.,  ^A.— Digest,  Jurist. 
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A  deeree  by  consent  in  foreclosure  in  the  Supreme  Courts  held 
not  to  bind  other  parties  in  possession^  who  were  no  parties  to 
the  action  in  question.  September  27th^  1853^  Deverinne^  appel- 
lant. 

In  an  action  by  a  defaulting  Zemindar  against  an  under- 
tenant of  his  late  estate^  judgment  was  found  for  defendant, 
such  decision  held  to  be  no  estoppel  as  against  the  action  insti- 
tuted by  the  auction-purchaser  against  the  same  under-tenant^ 
for  an  enhanced  rent^  such  decree  being  only  evidential  on  the 
merits  quantum  valeat.  16th  May^  1853^  Nawab  Meerja  Sidu 
Khan^  appellant. 

The  appellant  instituted  an  action  in  the  lower  Court  to  reco- 
ver possession  of  a  mocurrery.  Prior  possession  of  another  party, 
having  been  established  by  the  admission  of  the  grantor  of  the 
mocurrery  in  an  action  instituted  long  prior  to  the  present  suit, 
ihe  action  and  appeal  were  alike  dismissed.  25th  July,  1853, 
Mabarajahdhiraj  Singh,  appellant.  * 

Note. — ^Whenever  between  parties,  the  existence  of  a  thing 
itself  has  been  adjudicated  on^  such  judgment  will  be  binding 
on  third  parties.  Thus  were  the  question  originally  was,  as  to 
the  existence  of  a  mocurrery,  that  fact  having  been  judicially 
determined,  cannot  again  be  brought  into  issue.  Stare  decisis. 
The  right  to  the  mocurrery  is  an  open  question. 

In  an  action,  in  which  one  of  the  parties  to  the  suit,  died,  the 
usual  notice  for  the  appearance  of  the  heirs  was  issued  and  prior 
to  such  appearance  the  evidence  of  the  two  witnesses,  upon  whose 
testimony  the  case  was  disposed  of,  was  taken  and  the  appellant 
not  having  been  present  as  a  party  had  no  opportunity  of  cross* 
examining  them.  Held,  that  the  decision  was  a  nullity  and 
accordingly  the  case  was  remanded  for  regular  disposal  de  novo. 
Brijochunder  Banerjea,  appellant,  10th  of  August,  184i7.     Two 


So  of  an  appeal  disposed  of  without  notice  to  respondent. 
Sookh  Lall  Sonar,  12th  August,  1847. 

Note. — On  the  subject  of  this  maxim  the  reader  may  consult 
with  advantage  Best's  Principles,  Chap.  IV.  Section  488,  p.  581, 
et  infra. 

n  2 
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As  to  evidence  inter  alios^  the  maxim  is^  jasjarandum  inter 
alios  factum^  nee  nocere  nee  prodesse  debet.  Evidence  in  a  case 
inter  partes^  will  not  be  evidence,  pro  or  con,  extra  partes. 


AMignatuB  uidtur  jure  auctoris. — An  assignee  is  clothed  with  all  the  rights  of 
his  principal. 

Besoluto  jure  concedentis  resolvitur  jus  ooncessum. — ^The  right  of  the  grantee 
lapses  with  that  of  his  grantor. 

Cessante  statu  primitiye,  oessat  derivatirus. — ^The  subsidiary  lapses  with  the 
substantive  title. 

Nemo  plus  juris  in  alteram  transferre  potest  quam  ipse  habet. — A  person  can 
only  transfer,  within  the  extent  of  his  own  title. 

Non  debeo  melioris  esse  conditionis  quam  auctor  mens,  a  quo  jus  in  me  tran- 
sit.— DeriTatiyely  my  rights  cannot  be  greater,  than  his,  from  whom  they  descend. 

The  holder  of  an  invalid  tenure  applied  for  the  settlement  and 
gave  a  lease  of  the  same  to  another  party  in  perpetuity.  After 
the  death  of  the  lessor,  his  widow  sold  the  proprietory  interest, 
and  the  purchaser  dispossessed  the  perpetual  tenant,  who  brought" 
an  action  in  ejectment,  to  recover  possession.  Held,  in  tlie 
lower  Court  and  in  special  appeal,  that  the  purchase  was  subject 
to  the  lease.     5th  December,  1850,  Butook  Singh,  appellant. 

A  Zemindar  admitted  that  the  plaintiff  Talookdar,  who  sued 
to  recover  rents  within  his  Talook,  was  in  possession  of  the 
Talookdary  right,  which  the  ryots  denied.  Held  in  reversal  of 
the  decrees  of  the  lower  Courts,  that  such  admission  by  the 
superior  title  was  sufficient,  and  that  it  was  not  necessary  that 
the  plaintiff  should  establish  his  title  to  sue  by  independent 
proofs.  19th  September,  1850,  Nobokishen  Bhose,  appellant. 
Six  cases. 

A  Zemindar  granted  a  Putnee  and  in  so  doing  assigned  over 
all  his  proprietary  powers.  Held,  that  the  putneedar  might 
resume  invalid  rent  free  tenures,  within  his  putnee,  proprio 
motu,  5th  July,  1852^  Kishenchunder,  appellant,  19th  Septem- 
ber, 1850,  Rajkishore  Roy,   appellant. 

An  action  was  instituted  by  a  private  purchaser  to  resume  a 
rent  free  tenure  in  the  occupancy  of  the  defendants,  to  which  they 


Digitized  by 


Google 


45 

pleaded  a  grant  to  his  ancestors^  in  perpetuity^  upon  which  lands 
they  dug  a  tank.  On  reference  to  the  collector  under  Reg.  XI. 
1819,  the  liability  for  resumption  was  decreed,  and  an  award  of 
that  effect  was  passed  by  the  Civil  Court.  In  appeal,  held,  that 
as  per  Section  8,  Regulation  XLIV.  1793,  a  grant  made  for  the 
specific  purpose  of  digging  a  tank  for  the  use  of  the  villagers  of 
which  there  was  much  need  and  in  which  the  grant  originated, 
though  rent  free,  cannot  be  cancelled  by  any  subsequent  proprie- 
tor.    Harreemohun  Doss,  appellant,  18th  August,  1847. 

Letters  of  administration  from  the  Supreme  Court,  confer  no 
title  to  summary  aid,  in  the  Zillah,  to  recover  property  not  in 
the  actual  possession  of  the  person  represented  at  the  time  of 
his  decease,  the  remedy  being  by  regular  suit  only.  O'Dowda, 
appellant,  summary  appeals,  September  7th,  1844. 

The  plaintiff  claimed  rent,  to  which  the  defendant  pleaded  a 
mocurrery  and  obtained  a  decree.  The  lower  appellate  Court  on 
the  grounds  of  the  mocurrery  reversed  the  decree.  On  special 
appeal,  held,  that  the  plaintiff's  case  was  that  the  mocurrery  had 
terminated  by  the  lapse  of  the  estate  of  the  mocuddum,  which 
had  been  sold  for  arrears  of  rent,  which  point  having  been  over- 
looked by  the  lower  appellate  Court,  the  case  was  remanded. 
Choudree  Narayon  Mahapata.     13th  August,  1850. 

By  resumption,  tenures  created  by  the  lakhirajdar  determine 
ipso  facto.  A  mocurrery  lease  on  the  part  of  a  lakhirajdar,  held 
to  be  void.    2nd  May,  1 850,  Mohunt  Sheo  Doss,  appellant* 

A  party  succeeding  to  an  estate  as  purchaser  in  execution  has 
no  right  to  disturb  existing  tenures  and  to  enhance  rents  proprio 
motu  and  without  service  of  notice  under  Regulation  V,  1812. 
3rd  April,  1850,  Sree  Chunder,  appellant. 

Note. — The  right  to  issue  notice  is  limited  to  purchasers  at  a 
sale  for  arrears  of  revenue,  and  those  special  parties  mentioned 
in  Section  11,  Regulation  V.  1812. 

A  farmer  sued  to  recover  rents  from  the  ryots  within  his  farm 
who  pleaded  payment  to  the  plaintiff's  lessor,  and  his  action  was 
dismissed  in  the  lower  Courts.  Held,  in  special  appeal,  that  the 
mere  payment  of  rent  to  a  wrong  party  would  not  discharge  the 
ryots  from  liability.    15th  August,  1850,  Goury  Dutt,  appellant. 
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A  defaiilting  proprietor,  himself  buying  the  estate,  is  remitted 
l)aek  to  his  origiual  title  and  all  subsidiary  tenures  formerly- 
existing  survive.    13th  April,  1850,  Meerchunder  Doss,  appellant 

The  purchaser  at  a  sale  in  execution,  sold  a  portion  of  his 
interest  therein  to  a  third  party.  The  sale  in  question  was  sub- 
sequently reversed  and  this  party  sued  to  recover  possession, 
alleging  that  the  original  owner  had  agreed  to  allow  the  pur- 
chase to  stand  good.  Held,  that  as  his  substantive  title  had 
lapsed,  and  the  proofs  were  insufficient  to  establish  the  plainti& 
claim,  his  action  must  be  dismissed.  Jumulonissa,  appellant, 
7th  April,  1852. 

To  an  ejectment  by  a  party  purchasing  from  an  auction- 
purchaser,  the  plaintiff  pleaded  a  right  of  occupancy  at  fixed 
rates  as  per  pottah  dated  8th  April,  1797,  and  in  the  lower 
Court,  the  judge  held  that  it  was  a  tenure  protected  under  the 
exception  three,  Section  26,  Act  I.  1845.  In  appeal,  it  was 
urged  that  by  Regulation  XLIV.  1793,  proprietors  could  not 
give  a  lease  for  more  than  ten  years  and  by  Section  16,  Regula- 
tion X.  1793,  a  surburakar  cannot  give  a  lease  extending  beyond 
the  life  of  the  proprietor.  Held  that  the  pottah  having  been 
given  by  the  Court  of  Wards,  that  Court  was  merely  agent  for  a 
disqualified  proprietor,  and  not  as  Government  and  its  date  dis- 
entitles the  plaintiff  to  any  right  of  occupancy  at  a  fixed  rentj 
as  against  the  auction- purchaser,  the  terms  of  the  lease  being 
moreover  usual,  and  not  creating  any  mocurrery  tenure.  Nawab 
Nazir  Sidu  Ali  Khan,  &c.  appellant,  20th  June,  1855. 

The  annexed  case  will  show  how  far  an  executor  can  carry  on 
the  business  of  testator,  a  ruling  which  is  of  general  application. 

An  executor  cannot  carry  on  the  trade  of  his  testator,  except 
for  the  purpose  of  winding  it  up,  but  he  may,  and  in  some  cases 
is  bound  to,  complete  contracts  entered  into  by  the  testator. 
CoUinson  v.  Lister ^  20  Beav.  356 — Digest^  JurUt. 

The  following  case  shows  this. 

Effect  of  Conviction  on  rights  of  Property. 1 — Where  the  legatee 
of  a  promissory  note  bequeathed  by  will,  is  convicted  of  felony, 
the  forfeiture  caused  by  such  conviction  does  not  divest  the 
executor  of  his  right  to  sue  the  maker,  though  he  is  a  trustee 
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for  the  Cro\rn  in  respect  of  the  proceeds  of  the  suit.  Bishop 
V.  CuHis,  18  Q.  B.  878;  17  Jur.  23;  21  L.  J.,  Q.  B.,  391. 

A  farmer  holding  a  lease  from  a  manager  of  an  estate^  ap- 
pointed under  Section  26,  Regulation  V.  181  Si,  and  Regulation 
V.  1827,  held  to  be  competent  to  enforce  the  provisions  of  Sec- 
tions 9  and  10,  Regulation  V.  1812,  Sheikh  Imambuksh,  appel- 
lant, 11th  August,  1846. 

Where  a  tenant  is  in  possession  of  land,  a  purchaser  is  bound 
by  all  the  equities  which  the  tenant  could  enforce  against  the 
vendor.  Bamhart  v.  Oreenshielda,  9  Moore  P.  C.  C.  18. — Digest, 
Jurist, 

This  equity  of  the  tenant  extends  not  only  to  interests  con- 
nected with  his  tenancy,  but  also  to  interest  under  collateral 
agreements. — Id, 

The  principle  is  the  same  in  both  classes  of  cases,  that  the 
possession  of  the  tenant,  is  notice  that  he  has  some  interest  in 
the  land,  and  a  purchaser  having  notice  of  that  fact  is  bound  to 
inquire  what  that  interest  is. — Id, 

But  a  purchaser  is  not  bound  to  attend  to  vague  rumours,  or 
to  statements  by  mere  strangers,  A  notice  to  be  binding  must 
proceed  from  some  person  interested  in  the  property. — Id. 

A  foreign  author  cannot,  by  assigning  his  copyright  accord- 
ing to  the  law  of  his  country,  give  the  assignee  a  copyright 
which  will  be  recognised  in  England  so  as  to  entitle  the  pur- 
chaser of  it  here  to  the  right  of  exclusive  publication.  Jf^fferys 
V.  Boosey  (in  error),  23  L.  J.,  Exch.,  350. — Digest^  Jurist, 

Where  the  sale  of  a  chose  in  action  is  set  aside  against  the 
purchaser,  whether  with  or  without  notice,  it  also  fails  as  against 
those  claiming  under  him.  Barnard  y.  Hunter,  2  Jur.,  N.  S., 
Vll^—C^Bigest,  Jurist. 

A  purchaser  for  value  of  a  chose  in  action  cannot  be  in  a 
better  position  than  the  vendor.  Brandon  v.  Brandon,  2  Jur., 
N.  S.,  981 ;  25  L.  J.,  Chanc,  896 — C— Digest,  Jurist. 

The  11th  Section  of  the  56  Geo.  3,  c.  50,  is  not  confined  to 
sales  of  farming  stock  and  crops  on  land  let  to  farm,  by  the 
sheriff  under  an  execution,  but  applies  to  an  ordinary  sale  by  the 
tenant  himself,  and  a  purchaser  from  the  tenant  is  bound  by  the 
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terms  of  the  lease  under  which  the  tenant  holds.  Wilmot  v'. 
Rose,  3  El.  &  Bl.  563  ;  18  Jur.  518;  23  L.  J.,  Q.  B.,  281— C 
C  A. — Digest,  Jurist, 

About  a  year  after  a  testator's  deaths  the  executrix  brought 
an  action  against  a  debtor  and  recovered  judgment,  but  she  did 
not  issue  execution  until  a  year  after,  when  a  bankruptcy  ensued, 
and  the  debt  was  lost.  The  executrix  was  empowered  "  to  com-* 
pound  or  allow  time  for  the  payment  of  any  debts  :'* — Held 
(under  the  particular  circumstances),  that  she  was  not  liable  for 
a  devastavit.     Ratclife  v.  Winch,  17  Beav.  217. — Digest,  Jurist. 

A  necessary  consequence  of  a  reservation  in  a  composition 
deed  of  a  creditor's  remedies  against  a  surety  is  the  continuance 
of  the  surety's  right  to  be  indemnified  by  the  principal  debtor, 
and  this  right  will  not  be  held  to  be  abandoned  unless  a  con- 
tract to  abandon  it  is  proved.  Therefore,  where  one  of  the 
creditors  who  acceded  to  a  composition  deed  was  also  a  residuary 
legatee  of  a  surety  for  the  compounding  debtors  to  another  cre- 
ditor, and  one  of  the  compounding  debtors  happened  to  be  the 
surety's  executor : — Held,  that  the  residuary  legatee's  accession 
must  be  taken  to  have  been  in  respect  of  his  direct  debt  only, 
and  did  not  preclude  him  from  insisting  on  the  surety's  residu- 
ary estate  being  indemnified  by  the  debtors.  Close  v.  Close,  4 
De  G.  Mac.  &  G.  M^,— Digest,  Jurist. 

Acceptance  in  Blank, — Where  value  is  given  for  a  blank  accept- 
ance, the  authority  to  fill  it  up,  being  coupled  with  an  interest, 
is  not  revoked  by  death ;  but  where  there  is  no  such  interest,  the 
authority  to  fill  up  and  negotiate  is  terminated  by  the  death  of 
the  acceptor.  Hatch  v.  Searles,  2  Sm.  &  G.  147 ;  23  L.  J^ 
Chanc,  467. — Digest,  Jurist. 

Giving  a  blank  acceptance  is  only  primS.  facie  evidence  of  an 
authority  i^o  the  person  to  whom  it  is  given  to  fill  up  the  bill  for 
the  amount  to  which  the  stamp  extends ;  and  where  the  holder 
of  a  bill  takes  it  with  notice  of  a  circumstance  of  suspicion,  he 
can  be  in  no  better  situation  than  the  drawer  or  indorser,  who 
had  given  no  value  for  the  bill. — Id, 

In  a  sale  by  an  executor  of  ^^  book  debts"  due  to  his  testator, 
the  purchaser  is  entitled  not  to  the  sums  appearing  in  the  book» 
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as  due  to  the  testator,  bat  only  to  what,  on  a  proper  adjustment 
of  accounts  between  his  debtors  and  his  estate,  should  be  found 
to  be  due  to  his  estate.  Ckick  v.  Blackmore,  23  L.  J.,  Chanc, 
62^— V.  C.  S.— Digest,  Jurist 

The  executor  of  A.  sold  A/s  book  debts  to  B.  At  the  time 
of  A/s  death,  A.  was  himself  indebted  to  several  of  the  persons 
who  appeared  as  his  debtors  in  his  books.  The  executor,  instead 
of  setting  off  the  debts  due  by  A.  against  the  debts  due  to  bim, 
paid  in  full  the  debts  from  A.  In  a  suit  for  the  administration 
of  A.'s  estate, — Held,  that  the  executor  was  not  entitled  to  be 
allowed  these  sums  in  bis  accounts. — Id. 

Bwiewt  of  Liability.'] — A  company  was  formed  for  insurance 
on  lives  and  survivorships,  and  during  sickness,  and  for  granting 
annuities.  The  capital  was  50,000/.,  in  shares  of  50/.  each. 
Under  the  deed  of  settlement,  it  was  provided  that  the  proprie- 
tors should  not  be  answerable,  indirectly  or  directly,  further  or 
otherwise  than  as  to  their  respective  shares  in  the  company. 
The  full  amount  of  the  shares  had  not  been  paid  up  when  the 
company  suspended  business : — Held,  that  each  proprietor  was 
liable  to  the  persons  insured,  to  the  extent  of  the  unpaid  portion 
of  his  share  in  the  capital  of  the  concern,  but  not  to  the  full 
extent  of  the  sum  advertised  as  the  capital  of  the  company. 
Evans  v.  CavetUry,  2  Jur.,  N.  S.,  557  ;  25  L.  J.,  Chanc,  489— 
V.  C.  K.— Digest,  Jurist. 

The  plaintiffs  were  eleven  of  the  insured,  who  had  effected 
insurances  for  payment  of  a  sunr  of  money  upon  death  or  during 
sickness.  Some  had  received  policies,  and  others  had  only  free 
tickets,  entitling  them  to  demand  policies  after  paying  their 
premiums  for  six  months : — Held,  that  the  interests  of  the 
plaintiflb  were  identical  with  the  rest  of  the  insured,  and  that 
they  might  represent  the  whole  body,  amounting  to  about  2000/. 
—Id. 

The  defendants  were  ten  out  of  eighteen  of  the  shareholders 
or  proprietors  of  the  company : — Held,  that  there  being  evi- 
dence of  great  difficulty  in  ascertaining  the  names  of  other  pro- 
prietors, and  the  defendants  themselves  being  unable  to  desig- 
nate them,  the  plaintiffs  were  entitled  to  relief  against  those 
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defendants  who  could  be  brought  before  the  Court  to  the  extent 
of  their  unpaid  share  of  the  capital. — Id, 

One  of  the  defendants  held  shares  as  the  legal  personal  repre- 
sentative of  the  original  owner  of  the  shares  : — Held,  that  he  was 
only  liable  to  the  extent  of  the  assets  of  the  person  whom  he 
represented. — Id, 

A  number  of  persons  meaning  to  join  in  a  common  under- 
taking, and  raising  a  fund,  eventually  to  be  increased,  for  the 
purpose  of  forwarding  that  common  undertaking,  but  commenc- 
ing by  deposits,  put  such  deposits  into  the  hands  of  a  committee, 
with  directions  to  do  certain  acts.  It  is  not  afterwards  compe- 
tent for  any  one  of  them,  or  for  any  other  number  of  them, 
to  withdraw,  and  say  to  such  committee,  ''  I  (or  we)  think  you 
ought  not  to  go  on  any  further  with  the  undertaking/*  Baird 
V.  Ros9,  2  Macq.  H.  L.  Cas.  61. 

In  such  a  case,  a  single  dissenter  may  insist  on  the  committee 
proceedmg,  however  inexpedient  it  may  appear  to  do  so,  and 
however  contrary  to  the  opinions  and  wishes  of  the  rest. — Id. 

The  discretionary  power  originally  vested  in  the  committee 
can  be  taken  away  only  by  the  power  that  gave  it. — Id. 

The  case  of  Walstab  v.  Spottiswoode  (15  Mee.  &  W.  505) 
commented  upon. — Id. 

The  ancestor  of  the  plaintiff,  gave  certain  property  to  a  third 
party  by  deed  of  gift  and  apportioned  the  remainder  in  two 
sliares,  between  his  two  sons,  of  whom,  the  plaintiff  instituted 
an  action  to  obtain  possession  of  lands  within  those  made  over 
in  gift,  by  his  father.  The  action  in  the  lower  Court,  and  in 
appeal  dismissed.  20th  September,  l'S52,  Baboo  Modenarayon, 
appellant. 

The  transfer  of  a  claim  by  sale  and  purchase,  pendente  lite, 
was  held  to  be  no  bar  to  the  adjudication  of  such  claim.  Musst. 
Joymonee  Kowar,  24th  December,  1847. 

Plaintiffs  instituted  an  action  against  the  defendant  in  asso- 
ciation with  Government,  to  obtain  the  settlement  of  their  talook. 
Held  in  the  lower  Court,  that  the  estate  having  been  purchased 
by  Government,  whatever  rights  the  plaintiff  may  have  had 
therein  are  forfeited  and  the  Government  being  proprietor  may 
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make  their  own  dispositions  of  the  property.  Held  in  appeal^ 
that  to  use  the  words  ot  Section  29^  Regulation  XI,  1822, 
Oovemment  purchased  "  all  the  property  and  privileges  which 
the  engaging  party  possessed  and  exercised  at  the  time  of 
the  settlement,  free  from  any  accidents  and  encumbrances  that 
may  have  been  subsequently  imposed  or  supervened  thereon, 
such  as  sale,  gift  or  other  transfer,  mortgage,  marriage  settle- 
ment or  other  assignment,  or  the  like,  the  property  and  privilege 
possessed  and  exercised  as  aforesaid,  being  perpetually  hypothe- 
cated to  Government  for  the  Revenue  assessed  thereon,  no  claim 
of  right  founded  on  the  act  of  the  original  engager  or  his  repre- 
sentative or  on  any  plea  impeaching  the  title  by  which  the  said 
engager  may  have  held,  shall  be  allowed  to  impugn  the  right 
of  the  Revenue  authorities  to  make  the  sale  or  bar  or  affect  the 
title  and  interest  conveyed  to  the  purchaser  by  the  sale/'  Held 
therefore  that  a  party  claiming  as  against  a  purchaser  under 
Regulation  XI.  1822,  must  show  that  he  holds  under  a  special 
title  not  included  in  the  above.  Such  as  a  talook  prior  to  the 
decennial  settlement,  when,  under  Section  32,  he  would  have  had 
a  right  to  be  maintained  in  possession  of  his  tenure.  March 
3rd,  1856,  G.  P.  Wise,  appellant. 

In  a  sale  for  arrears  of  Revenue,  an  auction  purchaser  acquires 
special  rights  and  is  remitted  back  to  the  estate  as  it  stood  at 
the  decennial  settlement  and  a  tenant  cannot  create,  as  against 
him,  a  tenant  right,  claiming  title,  under  prescriptive  occupancy. 
16th  September,  1852,  Bharut  Singh,  appellant. 

Note. — ^The  purchaser  collects  at  pergunnah  rates,  unless  the 
tenants  enter  into  written  agreements — Act  V.  1812,  Sections 
5,  6,  9  and  10,  and  may  sue  at  discretion,  where  tenants  have 
no  special  rights,  as  per  Sections  £6,  27,  Act  I.  1845. 

A  vendee  may  establish  his  vendor's  title  and  it  is  not  neces- 
sary to  make  his  vendor  a  party  to  the  case,  as  utitur  jure  sue 
auctoris.  28th  September,  1852,  Alionessa  Begum,  appellant, 
20th  November,  1852,  Gourhurry  Doss,  appellant,  17th  July, 
1853,  Athyanath,  appellant. 

In  an  action  between  lessor  and  lessee  where  all  rights  and 
interests  were  demised,  held  that  the  latter  was  entitled  to  all 
Q  2 
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the  lands  of  the  lease,  and  an  order  of  the  lower  appellate  Coart, 
giving  a  modified  decree  was  accordingly  reversed.  SOth  Sep- 
tember^ 1852^  Bahadoor  Sahoo^  appellant. 

A  party  purchasing  an  estate  at  a  sale  for  arrears  of  Revenue, 
does  not  come  in  as  a  purchaser  for  the  defaulting  proprietor, 
but  derives  his  title  from  Oovernment  and  therefore  is  not  in  any 
respect  liable  for  the  decree  outstanding  against  the  late  proprie- 
tor, but  is  utitur  jure  of  Government.  October  5tb,  1852,  Pun- 
channnd  Bhose,  appellant. 

The  plaintiff  brought  8  annas  of  the  estate  at  a  sale  for 
arrears  of  Revenue  and  8  annas  at  a  sale  in  execution  of  a  decree 
and  sued  to  resume  a  lakhiraj  grant,  to  which  limitation  was 
unsuccessfully  pleaded  in  the  lower  Court, — Held  in  appeal,  that 
with  reference  to  the  estate  acquired  by  purchase  at  a  sale  for 
arrears  of  Revenue,  such  ruling  was  correct — but  with  reference 
to  the  three  annas  purchased  in  execution,  limitation  must  be 
allowed.    Ablag  Rae,  appellant,  2nd  May,  1856. 

Per  Mr.  C.  B.  Trevor.  As  between  a  Zemindar  and  Lakhiraj- 
dar  of  a  tenure  less  than  100  beegahs  within  his  estate,  the 
cause  of  action  accrued  to  the  Zemindar  at  the  time  of  the 
enactment  of  Regulation  XIX.  1793,  when  these  tenures  were 
assigned  to  them  by  Government :  after  that  date,  the  ordinary 
rule  of  limitation  will  apply,  viz.  12  years,  as  laid  down  in  the 
case  of  Guddadhur  Baneijea,  appellant,  pp.  501  to  530,  1855, 
and  to  purchasers  at  sales  for  arrears  of  Revenue  subsequent  to 
1798,  the  12  years  will  run  from  the  date  of  their  purchase  as 
ruled  in  the  case  of  Muddoosoodon  Lushker,  p.  499,  1855. 
Plaintiff  in  the  present  case  sues  to  resume  8  annas  out  of  4 
annas  of  the  lands  in  suit  in  virtue  of  being  an  auction-pur* 
chaser  under  date,  16th  July,  1841,  to  that  extent,  of  the  village 
within  which  these  lands  are  situated,  and  which  estate  was 
sold  for  arrears  of  Revenue.  The  remaining  3  annas  he  sues  for 
as  purchaser  to  that  extent  at  a  sale  in  execution  of  a  decree — 
accordingly  I  am  of  opinion  that  as  twelve  years  had  not  elapsed 
from  the  date  of  such  sale  for  arrears  of  revenue  up  to  the  date 
of  action,  plaintiff  is  within  time  as  regards  the  8  annas'  interest 
covered  by  that  purchase ;  but  he  is  altogether  out  of  time  with 
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reference  to  the  three  annas'  interest  covered  by  the  purchase  in 
execution  of  a  decree  of  Court.     P.  488,  489,  1 856,  A.  D. 

A  purchaser  of  an  estate  sold  to  make  good  the  arrears  of 
another  estate,  cannot  interfere  with  existing  sub-tenures  10th 
June,  1852,  Fukeerchand,  appellant. 

Note. — ^The  purchaser  cannot  resort  to  Eeg.  V.  1812,  or  Act 
I.  1845,  Sections  26,  27. 

The  pkintiff  bought  a  bond  from  a  creditor  for  which  he 
paid  1000  Rs.,  and  the  vendor  agreed  that  she  would  aid  the 
vendee  in  proving  the  case,  and  three  days  after  the  date  of  the 
«de  in  question,  instituted  an  action  against  the  vendor.  Below, 
the  action  was  dismissed  as  being  a  wager  within  the  meaning 
of  Act  XXI.  1848.  Held,  in  special  appeal,  that  no  action 
could  lie  against  the  vendor,  until  breach  of  agreement,  but  that 
the  obligors  would  be  liable  on  tlie  bond.  22nd  June,  1852, 
Cohen,  appellant. 

A  purchaser  surrendered  the  estate  he  had  purchased  and  his 
lessee  found  therein,  and  took  a  fresh  lease  from  the  original 
proprietor.  The  Zemindar  held  to  be  debarred  from  interfering 
with  the  existing  tenures.    28th  July,  1850,  Watson,  appellant. 

A  party  held  an  under-tenure,  under  a  mocurreredar,  after 
resumption,  he  entered  into  distinct  agreements  with  the  Zemin- 
dar and  on  sale  of  the  Zemindary,  with  Grovemment.  The 
mocurrery  was  released  by  the  special  oommissioner,  and  the 
holder  of  the  under-tenure  sued  to  stand  upon  the  bases  of  hit 
new  engagements ;  special  appeal  dismissed,  the  Court  holding 
that  he  could  only  be  remitted  back  to  his  original  tenure,  17th 
January,  1852.     Mahommed  Ayus,  appellant. 

The  ancestor  of  the  Rajah  of  Burdwan,  endowed  a  certain 
temple  with  lands,  which  as  lakhiraj,  were  exempted  from  the 
decennial  settlement.  The  late  Rajah  endeavoured  to  withdraw 
the  stipend  charged  upon  these  lands,  in  which  action,  he  was 
defeated  and  the  payment  of  the  stipend  was  continued  statu 
quo  ante.  The  lands  were  subsequently  resumed  by  Oovemment 
as  invalid.  The  petitioner  then  applied  to  the  Civil  Court,  re- 
quiring the  payment  of  the  stipend,  previously  decreed,  personally 
irom  the  Rajah,  which  application  was  rejected,  the  tenure  under 
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which  the  petitioner  claimed^  having  been  declared  invalid,  and 
the  lands  having  been  resamed^  and  the  payment  of  the  stipend 
being  conditional  on  the  continuance  of  the  lakhiriy  tenure^  the 
decree  could  have  no  further  effect.  On  appeal  over  by  petitioner 
the  orders  below  were  affirmed.  Ramchunder  Baboo^  petitioner, 
June  20th,  1842. 

A  party  sued  to  recover  principal  and  interest  on  a  bond 
amounting  to  15,871  Rs.  with  the  like  amount  of  interest.  A 
decree  passed  in  the  lower  Court  only  for  principal,  on  the 
ground  of  the  delay  in  instituting  action.  Held  in  appeal  that 
the  Courts  are  not  competent  to  strike  off  interest,  on  the  ground 
of  the  delay  in  suing  for  a  debt,  if  the  claim  be  otherwise  cog- 
nizable.  August  7th,  1820.     Baluck  Sahoo,  appellant. 

Note. — ActXXXIL  1839,hasbeen  erroneously  applied  as  aatho- 
rlzing  Courts  to  disallow  interest  in  these  cases.  Vide  conclud- 
ing words  of  the  Act.  Provided  always,  &c.  The  Act  is  permissive 
not  prohibitory.  The  meaning  of  Law  in  the  proviso— is  Com- 
mon Law,  vide  Broom's  Commentary,  p.  654. 

The  title  to  which  that  of  certain  appellants  was  merely 
subsidiary,  having  been  set  aside  as  invalid,  in  conclusive  judg- 
ments, these  appellants  were  regarded  as  having  no  locos  standi 
in  special  appeal,  29th  June,  1852,  Roy  Prankishen  Mitter, 
appellant.     7tli  April,  1852,  Jnnut  Ulnessa,  appellant. 

A  farmer  sued  to  recover  rents  from  a  party  cultivating  with- 
in the  limits  of  bis  lease  and  obtained  a  decree.  The  lower 
appellate  Court  reversed  tiiat  decree,  because  the  defendant  had 
subsequently  establislied  his  right  to  the  settlement.  In  special 
appeul,  the  original  decree  of  the  lower  Court  was  affirmed  and 
that  of  the  lower  appellate  Court  was  reversed,  1 5th  April,  1852. 
Bahadore  Ali,  appellant. 

An  estate  was  about  to  be  sold  for  arrears  of  revenue  when 
a  certain  party  advanced  the  amount  of  the  arrear,  and  saved 
the  estate  from  sale,  but  the  owners  defaulting  to  repay,  the 
lender  obtained  a  decree  and  brought  that  estate  to  sale  in  exe- 
cution. The  auction-purchaser  took  possession  and  endeavoured 
to  make  the  collection,  but  was  opposed  by  the  petitioner,  as 
lessee  under  the  former  owners — on  application  to  the  judge  his 
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lease  was  set  aside,  it  being  held  that  the  sale  under  the  circum- 
stances had  all  the  force  of  a  sale  for  arrears  of  revenue  and 
cancelled  all  engagements  made  with  the  late  proprietors.  In 
appeal  held  that  tiie  engagements  between  the  lender  and  the 
late  owners^  were  in  their  nature,  only  a  private  transaction  and 
the  sale  in  execution  transferred  to  the  purchaser  only  the  rights 
and  interests  of  the  late  owners,  the  judgment  debtors,  without 
prejudice  to  bon&  fide  leases,  durante  the  term  of  the  engage* 
ments^  between  the  farmers  and  t^e  late  proprietors.  Boy 
Mokondkishore,  petitioner,  June  30th,  1841. 

A  lessor  granted  a  lease,  which  the  lower  Court  determined 
that  he  had  no  power  to  grant  and  consequently  dismissed  the 
action  of  the  lessee  for  the  profits  and  which  judgment  was 
upheld  by  the  lower  appellate  Court.  Held^  in  special  appeal, 
that  the  mere  fact  of  the  lessor  granting  a  lease,  for  the  whole 
estate,  when  he  was  only  seised  in  fee  of  a  portion  of  it,  would 
not  prejudice  an  action  on  the  part  of  his  lessee.  1 7th  March^ 
1852.     Leapul  Hossen,  appellant. 

A  purchaser  of  an  estate  by  private  sale  cannot  set  aside  exist- 
ing tenures.     7th  July,  1852,  Doorga  Soondree,  appellant. 

A  party  paid  his  rents  to  a  lessee,  who  gave  him  a  receipt 
telling  him  to  present  it  to  the  sub-lessee,  whose  accounts  should 
be  credited  pro  tan  to.  In  an  action  brought  to  recover  the  rent 
from  the  ryot,  held  that  he  was  liable  to  the  sub-lessee,  and  the 
order  of  the  lower  appellate  Court  reversing  this  decision  was 
set  aside  in  special  appeal.  23rd  Nov.  1852,  Oobind  BucUeet 
Ram,  appellant. 

A  mortgagee^  holding  an  absolute  surrender  of  the  proprietor's 
title,  is  proprietor  to  all  intents,  purposes,  and  may  sue  as 
such.     10th  February,  1853,  Omakanto  Sahoo,  appellant. 

Where  A.,  having  money  in  the  hands  of  B.,  directs  a  pay- 
ment generally  to  C,  and  B.  consents,  C.  may  enforce  payment 
against  B. ;  but  it  is  necessary  that  A.'s  order  should  be  com- 
municated to  C.     Morrell  v.  Wootten,  16  Beav.  107. 

Where  A.,  having  money  in  the  hands  of  B.,  directs  him  to 
pay  a  sum  out  of  that  particular  fund  to  C,  this  amounts  to  an 
equitable  assignment,  and  the  assent  of  B.  is  unnecessary  to 
give  it  validity, — Id. 
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Asngneea^  Ejtlent  of  Liahility  for  Bilapidat%on9.'\ — In  an  action 
by  a  lessee  against  an  assignee  for  damages  sustained  by  the 
former^  in  consequence  of  the  neglect  of  the  latter,  while  he 
continued  assignee,  to  repair  the  premises,  pursuant  to  a  cove- 
nant in  the  lease,  it  appeared  that  in  June  1843,  the  pkintiff 
assigned  the  lease  to  the  defendant;  in  October,  1851,  the 
defendant  assigned  the  lease  to  T. ;  and  in  June,  1852,  T.  as- 
signed to  H.,  who  in  August  1852,  surrendered  it  £o  the  ground 
landlord.  It  was  proved  that  in  July  1852,  the  premises  were 
dilapidated,  but  there  was  no  evidence  of  their  state  at  any  prior 
time : — Held,  that  the  plaintiff  was  entitled  to  recover  substau* 
tial  damages,  and  not  nominal  damages  only.  Smiik  v.  Teat^  9 
Exch.  161  i  23  L.  J.,  Exch.,  84^.— Digest,  JuruL 

Where  a  bill  of  exchange  was  endorsed  in  blank,  and  is  trans- 
ferred by  the  indorsee  by  delivery  only,  without  any  fresh  in- 
dorsement, the  transferee  takes  as  against  the  acceptor,  any  title 
which  the  intermediate  indorsee  possessed.  Fairclotigk  v.  Pavia, 
9  Exch.  690;  23  L.  J.,  Exch.,  216.— JDiffest,  JurUt. 

A  bill  of  exchange  accepted  on  the  terms  of  the  sale  and 
return  of  goods,  a  portion  of  which  only  had  been  sold,  was 
indorsed  by  the  drawer  for  a  valuable  consideration  before  it 
became  due  to  B.  &  Co.  Afber  it  became  due,  B.  &  Co.  trans- 
ferred it  to  Uie  plaintiff  by  delivery ;  and  at  the  time  of  the 
transfer  the  name  of  the  firm  of  B.  &  Co.  was  erased  from  the 
back  of  the  bill : — Held,  that  the  transfer  by  delivery  from  B. 
&  Co.  passed  their  title  in  the  bill  to  the  plaintiff;  and  that  the 
agreement  between  the  drawer  and  the  acceptor  was  no  answer 
to  an  action  on  the  bill.-^/rf. 

A  retiring  partner  received  security  from  the  continuing 
partners  for  his  share,  and  which  he  assigned  to  third  parties  : 
— Held,  that  the  assignees  took  subject  to  the  right  of  equitable 
set-off  of  the  continuing  against  the  retiring  partner.  Held 
also,  that  the  assignees  having  assented  to  a  substituted  security 
in  1846,  in  lieu  of  a  prior  one  in  1845,  were  subject  to  all  the 
equities  existing  at  the  date  of  the  second  security.  Smitk  v. 
Paries  16  Beav.  115. — Digest,  Jurist, 

The  annexed  case  will  show  the  duties  of  an  attorney,  as  to 
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ike  restoration  of  his  client'B  papers^  on  the  termination  of  the 
oonnection. 

Papen  mud  JDoeumeiUi,  Ddiverjf  ^.] — ^An  attorney  or  solicitor, 
who  on  payment  of  his  bill  delivers  up  papers  that  have  been 
entmsted  to  him,  is  bound  to  deliver  them  up  in  a  reasonable 
state  of  arrangement,  so  that  the  party  to  whom  they  are  deli- 
vered may  not  be  put  to  unreasonable  trouble  in  sorting  them. 
Norik  Western  Railway  Comply  v.  SUra,  18  Jur.  564— Ezeh,— 
Digest  Jwriet. 

Semble,  per  PoUock,  C.  B.,  and  Martin,  B ,  that  a  similar 
duty  is  imposed  on  any  person  who  has  the  custody  of  the 
papers  of  others. — Id. 

Qusere,  per  Parke,  B.,  whether  an  attorney  or  solicitor  is  not 
also  bound  to  keep  in  proper  order  the  papers  of  other  persons, 
that  are  in  his  possession. — Id. 

TUle  of  JZb^^.]— The  holder  of  a  bill,  who  without  any 
express  notice  of  any  circumstance  of  suspicion,  took  the  bill, 
not  in  the  ordinary  course  of  business,  and  not  relying  on  the 
security,  required  evidence  of  title  in  the  drawer  to  negotiate 
the  bill  which  deceived  him,  has  only  his  remedy  against  the 
drawer  personally  who  deceived  him,  and  he  can  have  no  better 
title  on  the  bill  thau  the  drawer  had.  Hatch  v.  SearUs,  2  Sm. 
&  G.  147 ;  23  L.  J.,  Chanc  ,  4,61.— Biff esl  JurUL 

A  party  assigned  over  payment  of  a  debt,  by  a  draft  or 
tunkah,  upon  the  party  so  indebted  to  him— mere  non-ac- 
ceptance, held  not  to  discharge  the  drawee,  at  suit  of  the  payee, 
to  recover.     17th  February,  1853,  Bundoo  Mahtoo,  appellant. 

^ole. — In  this  case,  a  debt  was  assigned  over  and  the  payee 
was  merely,  assignatus  utitur  jure  auctoris.  If  acceptance  by  a 
drawee  is  not  an  essential  to  make  him  liable,  why  should  a  bill 
be  accepted  under  any  circumstances — vide  Broom's  Commen- 
taries, p.  4f60,  supra  ut  infra — vide  West,  1462,  65. 

A  party  may  plead  his  lakhiraj  title  as  against  his  Zemindar, 
suing  to  oust  him,  although  such  tenure,  as  between  Govern- 
ment and  Zemindar  has  been  released,  on  the  grounds  of  its 
having  formed  part  of  the  Revenue  paying  estate  at  the  decen- 
nial settlement.  17th  February,  1853,  Soondernarayon  Mitter. 
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Note. — Until  the  title  be  determined  adversely  the  lakhirajdar 
is  "  utitur  jure  auctoris/' 

A  Durputneedar  having  lost  his  title  deeds^  the  Putneedar 
appeared  before  the  Magistrate  and  acknowledged^  the  authen- 
ticity of  a  duplicate.  In  an  action  instituted  by  the  Durputnee- 
dar to  recover  rents^  it  was  thrown  out  by  the  lower  Court, 
because  the  original  title-deeds  were  not  produced.  In  special 
appeal,  the  order  of  th%  lower  Court  was  reversed.  22nd  Feb. 
]  853,  French,  appellant. 

A  party  took  a  lease  of  the  whole  proprietory  rights  and 
interests  of  the  lessor  therein.  Held  in  reversal  of  the  decree 
below  that  waste  lands  passed  with  .the  lease.  23rd  February, 
1854?,  Nundnundon  Ghose,  appellant. 

By  ademption  of  a  legacy  its  revocation  is  implied. 

A  testator  bequeaths  *'  the  principal  sum'*  secured  to  him  by 
a  mortgage  in  fee.  It  was  afterwards  voluntarily  paid  off  in 
the  testator's  lifetime: — Held,  that  the  legacy  was  adeemed. 
Phillips  V.  Turner y  17  Beav.  \^^.^ Digest  Jurist. 

A  partner  of  joint  real  property  can  mortgage  his  own  share, 
but  not  the  shares  of  the  other  partners  without  their  consent;* 
even  the  managing  partner  cannot  mortgage  the  whole  property, 
except  in  cases  of  necessity,  when  the  other  partners  are  minors, 
or  absent.  According  to  the  Benares  and  Mithila  school  of  the 
Hindu  Law,  a  mortgage  of  a  share  of  joint  property  is  wholly 
invalid  without  a  prior  division.     (See  Sect.  337,  No.  2.) 

A  partner  cannot  pawn  joint  moveable  property  without  the 
consent  of  the  other  partners,  or  a  prior  division,  as  such  pro- 
perty cannot  be  pawned  without  delivery,  and  delivery  is  legally 
impossible.  If  a  partner  pawns  joint  moveable  property,  the 
other  partners  may  recover  possession  at  any  time,  and  the 
pawnee's  right  to  preferable  payment  by  means  of  the  property 
is  extinguished,  even  for  the  share  of  the  pawner;  because  the 
pawnee  has  no  preferable  right  without  possession  of  the  thing. 
— Elherling. 

A  pawn  may  be  executed  by  the  parties  agreeing  to  place  the 
pledge  in  the  hands  of  a  third  party,  who  then  becomes  the 
•  Hedaya,  toL  iv.  p.  215. 
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trustee  for  them  both.  If  the  trustee  delivers  the  pledge  to  the 
pawner,  he  beeomes  responsible  to  the  pawnee  for  the  debt ;  and 
if  he  delivers  it  to  the  pawnee,  he  becomes  responsible  to  the 
pawner  for  its  valae.  In  case  the  pledge  is  lost  or  damaged 
while  in  possession  of  the  trustee,  the  pawnee  is  responsible, 
because  the  trustee  took  possession  for  him  and  on  his  responsi- 
bility.*— Elberling. 

In  an  action  for  rent,  defendants  pleaded  a  lease  for  a  term 
and  payment  in  full  of  the  stipulated  rent,  holding  under  a 
Chuckledar  appointed  by  a  Receiver,  at  a  reduced  rent.  In  the 
lower  Court,  held  that  neither  Chuckledar,  nor  Receiver  had  any 
power  to  grant  any  lease,  but  only  to  collect  the  rents  under 
existing  leases  and  accordingly  the  action  was  decreed.  The 
lower  appellate  Court  affirmed  the  validity  of  the  lease.  In 
special  appeal,  the  orders  of  the  lower  appellate  Court  were 
reversed  and  those  of  the  lower  Court  dismissing  the  action  were 
affirmed.     Gholam  Nubee,  appellant,  21st  March,  1850. 

The  annexed  case  Brown  v.  Foster  is  given,  with  reference  to 
the  judgment  of  Watson  B.  in  which  is  embodied  the  rule  as  to 
privileged  communication  between  client  and  attorney. 

COURT  OP  EXCHEQUER. 
HILABT  TEBM. 

Brown  v.  Poster. — January  28^A,  1857. 

Privileged  communication — Counsel — Wilnesa — Direction  to 
Jury —  Observations  of  Judge  on  evidence. 

In  an  action  for  false  imprisonment  and  malicious  prosecution, 
to  which  the  defence  was  a  justification  on  the  ground  of  em- 
bezzlement, it  appeared  that  the  plaintiff  had  been  servant  to 
the  defendant,  and  was  by  him  given  into  custody  on^a  charge 
of  embezzlement,  and  taken  before  certain  magistrates,  when  a 
day-book  kept  by  him  was  produced  by  the  prosecution,  and  no 
entry  found  of  the  sum  in  question.  The  plaintiff  was  remand- 
ed, but  bailed,  and  on  a  further  hearing  the  book  was  again 
produced,  and  found  to  contain  the  entry,  whereupon  the  charge 
•  Hedajo,  toI.  It.  p.  216. 
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wa«  dismissed.  At  the  trial  of  the  action^  the  defendant's  ootiD- 
sel  charged  the  plaintiff  with  haying,  when  on  bail^  surrepti- 
tionsly  made  that  entry  in  the  book.  The  jndge,  observing  in 
Court  a  barrister  who  had  been  connsd  for  the  plaintiff  on  both 
occasions  when  he  was  before  the  m^strates,  said  he  ought  to 
be  examined  as  to  whether  the  entry  in  question  was  in  the 
book  at  the  first  examination.  He  was  accordingly  examined 
by  the  defendant's  counsel,  and  deposed  that  in  his  belief  it  was 
not.  The  judge  then  summed  up,  telling  the  jury  that  if  the 
plaintiff  made  that  entry  surreptitiously,  it  was  the  strongest 
evidence  of  his  guilt,  adding  that  he  was  ashamed  to  put  it  as 
matter  of  doubt,  because  they  had  the  evidence  of  the  counsel, 
whose  duty  it  was  to  make  the  investigation.  The  jury  having 
found  for  the  defendant — Held, 

First,  that  the  evidence  was  rightly  received,  as  the  fact  de* 
posed  to  by  the  counsel  in  question  was  not  a  privileged  com- 
munication. 

Secondly,  that  the  judge  at  the  trial  had  H^  improperly 
interfered  with  the  conduct  of  the  cause  by  calling  him  as  a 
witness.   • 

Thirdly,  that  the  observations  of  the  judge  to  the  jury  on  his 
evidence  were  not  a  misdirection,  or  ground  for  a  new  trial. 

Watson,  B. — I  am  entirely  of  the  same  opinion.  As  to  the 
point  of  law  I  have  not  the  sUgbtest  doubt.  It  is  both  law  and 
good  sense  that  all  communications  made  by  a  client  to  his  at- 
torney or  counsel  are  privileged  on  all  occasions,  whether  in  the 
same  proceedings  or  any  future  ones.  Nay  more,  they  should 
never  pass  the  lips  of  the  attorney  or  counsel,  puUicly  or  pri- 
vately, for  any  purpose  whatever.  But  what  are  the  communi- 
cations which  are  thus  privileged?  In  Oreetumpl  v.  Oas/dll, 
Lord  Brougham  lays  down  the  rule  thus — ^  If,  touching  matters 
that  come  within  the  ordinary  scope  of  professional  employment, 
they/'  (i.  e.  counsel,  attomies,  or  solieitors)  "  receive  a  commu- 
nication in  their  professional  capacity,  either  from  a  client  or  on 
his  account,  and  for  his  benefit  in  the  transaction  of  his  business, 
or,  which  amounts  to  the  same  thing,  if  they  commit  to  paper, 
in  the  course  of  their -employment  on' his  behalf,  matters  which 
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tbey  know  only  through  their  professional  relation  to  the  client, 
they  are  not  only  justified  in  withholding  such  matters,  but 
bound  to  withhold  them,  and  will  not  be  compelled  to  disdoee 
the  information  or  prodace  the  papers  in  any  Court  of  law  or 
equity,  either  as  party  or  as  witness/'  That  is  the  rule.  But  if, 
as  was  the  case  here,  a  counsel  or  attorney  sees  a  document  pro- 
duced at  a  trial  by  the  opposite  party,  and  sees  the  state  of  the 
document  at  that  time,  there  is  no  rule  of  law  or  «ense  which 
says  he  shall  not  be  competent  to  prove  what  its  state  th^i  was. 
Catbnbish  r«  Obaybs. — Ajpril  2&2  and  i4di,  and  May  28^i, 
185T. 

If  a  customer  borrows  money  from  his  bankers,  and  gives  a 
bond  to  secure  its  repayment,  and  the  balance  upon  the  general 
banking  account  is  afterwards  in  favour  of  the  customer,  a  right 
to  set  oS  sudi  balance  against  the  amount  due  on  the  bond 
exist«  both  at  law  and  in  equity. 

But  if  the  firm  is  altered,  and  the  bond  is  assigned  by  the 
original  obligees  to  the  new  firm,  with  notice  of  the  assignment 
to  the  obligor,  and  the  balance  upon  the  general  banking  ac-» 
count  is  afterwards  in  &vonr  of  the  customer,  then  no  right  of 
set-off  exists  at  law;  but  in  equity  the  cummer  is  entitled  to 
set  off  the  balance  due  on  tiie  banking  account  against  the 
amount  due  on  the  bond. 

So,  if  the  bond  is  assigned  to  a  stranger,  witiiout  notice  to 
the  obligor,  the  same  right  of  set  off  existi^  and  the  assignee 
takes  the  assignment  subject  to  all  the  equities  which  affected 
the  assignors. 

A  change  in  the  title  of  the  account  in  a  customer's  pass- 
book is  notice  of  a  change  in  the  constitution  of  the  firm  with 
which  he  is  dealing,  and  the  customer  is  affected  by  idl  the  con« 
sequences  resulting  from  such  notice.— i>^«^  JurisU 

The  sureties  and  heirs  of  a  deceased  lessee  being  in  possession, 
held  to  be  legally  seized  until  the  expiration  of  the  term.  S^8th 
July,  1 86S.    Dumodhar  Chunder  Roy,  appellant. 

The  plaintiff  as  aymadar,  sued  to  recover  malilcana  at  the  rate 
of  10  per  cent.  It  was  established  in  defence  that  for  nearly 
100  years  previoasly,  the  grantees  had  been  in  receipt  of  a  fixed 
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sum  of  400  Rs.  in  lieu  of  malikana.  Held,  that  the  plaintiflT 
succeeding  thereto  was  only  entitled  to  that  allowance.  29th 
September^  1823|  Chuyn  Singh^  appellant. 

A  purchaser  sued  to  enhance  rents^  which  action  had  been 
preferred  formerly  by  his  vendor  and  disallowed.  Held  that  the 
claim  was  inadmissible,  the  former  dismissal  being  an  estoppel 
to  plaintiff.  21st  February,  1 848,  Caseenath  and  other  appel- 
lants, N.  W.  P. 

A  party  built  his  house  on  the  ground  of  another  party  who 
agreed  to  receive  a  fixed  rent  in  perpetuity.  The  owners  of  the 
house  and  the  land,  sold  their  respective  rights  and  interests  to 
third  parties.  The  purchaser  of  the  land  brought  the  action  to 
dispossess  the  purchaser  of  the  house.  Held  that  the  original 
agreement  of  his  vendor  was  binding  upon  him  both  as  to  occu« 
pancy  and  rents,  23rd  July,  1845.   Nubeen  Sahoo,  appellant. 

A  mortgagor  after  his  mortgage,  sold  his  estate,  to  a  third 
party,  who  being  unable  to  get  his  name  registered,  instituted 
a  suit  against  his  vendor,  who  confessed  judgment,  and  a 
decree  passed  for  the  purchasers.  The  mortgagee  had  sued 
for  foreclosure  and  within  the  year  of  grace,  the  purchaser  of 
the  rights  and  interests  of  the  mortgagor,  paid  the  mortgage 
money  into  Court,  which  the  mortgagee  refused  to  take  and 
the  case  under  Regulation  XVII.  1806,  was  struck  off  and 
the  sale  became  conclusive.  The  mortgagee  then  applied  for 
possession — Held,  that  the  purchaser  stood  in  the  place  of  the 
mortgagor  and  was  entitled  to  redeem  the  mortgage  which  he  had 
done.     Buddongir,  appellant,  20th  June,  1846,  N.  W.  P. 

The  lessor  had  a  service  grant  of  land  in  lieu  of  wages  as  a 
sweeper  and  granted  a  lease  by  way  of  mortgage,  repayable 
from  the  usufruct  and  subsequently  died.  The  mortgagee  lessees 
refused  to  surrender  the  lands  to  the  proprietor  on  the  grounds> 
of  their  advance  not  having  been  repaid  from  the  usufruct.  In 
an  action  to  re-enter,  the  proprietor  obtained  a  decree  in  eject- 
ment, which  decree  was  set  aside  by  the  lower  appellate  Court 
maintaining  the  mortgagees  in  possession,  until  their  lien  upon 
the  lands  be  discharged  either  by  the  proprietors  or  the  usufruct. 
Held  in  special  appeal,  that  the  service-grant  was  a  life-grant 
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and  that  no  lease  could  be  granted  beyond  the  life  of  the 
grantee,  and  consequently  the  mortgage  lease  pleaded  was  null 
and  void.     8th  June,  1846,  Jankee  Bae. 

The  annexed  case  will  show  the  position  an  auctioneer  stands 
in,  with  respect  to  the  vendor,  and  the  intending  purchaser, 
before  and  afber  the  completion  of  the  biddings.  The  judgment 
is  taken  from  the  Jurist y  April  9th,  1859. 

Waklow  v.  Harrison. — November  Z5tA,  1858. 

Auction — Sale  toitkout  reserve — Bidding  ly  owner — Action  by 
highest  bidder — Liability  of  auctioneer. 

An  auctioneer  is  the  agent  of  the  purchaser  for  the  purpose 
only  of  signing  a  memorandum  of  the  agreement  to  purchase 
afber  the  article  has  been  knocked  down  to  him :  he  is  not  the 
agent  of  the  highest  bidder  to  complete  the  contract. 

Therefore,  where  a  horse  was  advertised  to  be  sold  without 
reserve,  and  plaintiff  was  the  highest  bidder  except  the  owner, 
and  the  auctioneer  knocked  down  the  horse  to  the  owner — Held, 
that  plaintiff  could  not  maintain  an  action  against  the  auc- 
tioneer. 

Quaere,  whether  he  had  any  remedy  on  the  conditions  of  sale 
against  the  owner  ? 

Nov.  25th. — Lord  Campbell,  C.  J,,  delivered  the  judgment 
of  the  Court. — In  this  case,  which  was  very  learnedly  and  ably 
argued  before  us  yesterday,  we  feel  boujid  to  give  judgment  for 
the  defendant,  on  the  short  ground  that  the  plaintiff's  allegations 
as  to  the  agency  of  the  defendant,  and  the  duty  of  the  defend- 
ant  to  complete  the  contract  on  behalf  of  the  plaintiff,  are  not 
substantiated. 

The  plaintiff's  counsel  argued,  that  as  soon  as  the  plaintiff 
had  bid  for  the  mare,  the  defendant,  as  auctioneer,  became  his 
agent  to  complete  the  contract  for  the  purchase,  and  that  the 
defendant  was  guilty  of  a  breach  of  duty  in  failing  to  do  so. 
This  ingenious  reasoning  rests  entirely  upon  the  decision,  that, 
if  after  an  article  put  up  to  be  sold  by  auction  is  knocked  down  to 
the  highest  bidder,  the  auctioneer,  at  his  request,  signs  a 
memorandum  of  the  agreement  to  purchase,  this  is  a  sufficient 
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memorandum  of  the  agreement  to  bind  the  purehajser.    But  the 
auctioneer  is  the  agent  of  the  purchaser  for  this  purpose  oflly^ 
and  he  becomes  so  only  when  there  is  a  contract  of  sale,  by  the 
acceptance  of  the  bidding,  which  is  usually  declared  when  the 
hammer  is  knocked  down,     llien  the  purchaser  or  his  repre- 
sentative, being  present,  authorises  the  auctioneer  to  sign  the 
memorandum.     But  till  the  hammer  goes  down,  the  auctioneer 
is  exclusively  the  agent  of  the  vendor.    Mr.  Spooner  contended, 
that  from  the  commencement  of  a  sale  by  auction  the  auctioneer 
is  in  the  situation  of  a  broker  or  middleman  between  the  vendor 
and  the  purchasers,  as  the  common  agent  of  both ;  that  he  is 
the  agent  of  the  bidder  to  receive  the  bidding ;  that  the  bidder 
is  a  conditional  purchaser ;  that  where  the  sale  by  the  conditions 
is  without  reserve,  the  bidder  is  absolutely  the  purchaser,  unless 
there  be  a  bon&  fide  higher  bidding ;  and  that  the  auctioneer,  in 
consideration  of  the  bidding,  by  which  commission  will  come  to 
him,  promises  the  highest  bidder  to  knock  down  the  article  to 
him,  and  to  do  all  that  is  necessary  to  complete  the  sale.    But 
this  reasoning  is  wholly  at  variance  with  the  case  of  Pa^ne  v.  Cave, 
(3  T.  B..148),  which  has  been  considered  g:ood  law  for  nearly 
seventy  years.     That  case  decided  that  a  bidding  at  an  auction, 
instead  of  being  a  conditional  purchase,  is  a  mere  offer;  that 
the  auctioneer  is  the  agent  of  the  vendor;  that  the  assent  of 
both  parties  is  necessary  to  the  contract;  that  this  assent  is 
signified  by  knocking  down  the  hammer;  and  that  till  then 
either  party  may  retract.     This  is  quite  inconsistent  with  the 
notion  of  a  conditional  purchase  by  a  bidding,  and  with  the 
notion  of  there  being  any  personal  promise  by  the  auctioneer  to 
the  bidders  that  the  bidding  of  an  intending  purchaser  shall  ab- 
solutely be  accepted  by  the  vendor.    The  vendor  himself  and  the 
bidder  being  respectively  free  till  the  hammer  is  knocked  down, 
the  auctioneer  cannot  possibly  be  previously  bound.     At  this 
auction  the  mare  never  was  knocked  down  to  the  plaintiff,   and 
the  relation  of  principal  and  agent  between  him  and  the  defen- 
dant never  had  commenced. 

We  are  not  called  upon  to  say  whether  there  is  any,  or  what, 
remedy  on  the  conditions  of  sale  against  the  vendor  who  violates 
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the  condition  that  the  article  shall  be  bon&  fide  sold  without 
reserve ;  bat  we  are  clear  that  the  bidder  has  no  remedy  against 
the  auctioneer,  whose  authority  to  accept  the  offer  of  the  bidder 
has  been  determined  by  the  vendor  before  the  hammer  has  been 
knocked  down. 

We  are  therefore  relieved  from  the  necessity  of  commenting 
upon  any  other  of  the  numerous  authorities  cited  upon  both 
sides,  and  we  must  make  absolute  the  rule  which  gives  the 
plaintiff  the  choice  of  a  nonsuit  or  of  a  verdict  being  entered  for 
the  defendant. — Jtule  absolute. 


Qai  prior  est  tempore  potior  est  jure. — First  come,  first  served. 
Quod  nalUos  est  oocapauti  conoeditur. — Possession  is  a  good  title,  where  there 
are  none  to  challenge  it. 

Where  by  a  deed  reciting  that  several  persons  had  encroached 
on  a  common  and  enclosed  land  and  built  cottages,  those  parties 
conveyed  all  their  interest  in  the  land  and  cottages  to  trustees 
for  the  commoners,  reserving  to  themselves  the  right  to  occupy 
the  premises  for  the  lives  of  themselves  and  their  wives,  paying 
1^.  a  year  to  one  of  the  trustees.  A.,  after  the  execution  of  the 
deed,  and  while  in  possession  of  his  part  of  the  encroachments 
conveyed,  made  a  fresh  encroachment  on  the  waste  which  ad- 
joined the  other,  and  he  occupied  the  two  together  for  thirty- 
eight  years,  but  five  years  before  his  death  conveyed  to  B.  the 
later  encroachment  for  a  good  consideration : — Held,  in  eject- 
ment by  the  trustees  against  B.,  that  as  A.,  when  the  fresh  en- 
croachment was  made,  was  tenant  (for  life  at  most)  to  the  trus- 
tees, and  occupied  it  with  the  land  of  which  he  was  tenant,  it 
must  be  assumed  that  he  made  the  fresh  encroachment  for  the 
aggrandisement  of  the  estate,  and  that  therefore  it  was  part  of 
the  holding  when  the  tenancy  expired.  Doe  d.  Croft  v.  Tidbury, 
14  C.  B.  304;  18  Jur.  468;  23  L.  J.,  C.  P.,  57.  S.  P.  Andrews 
y.  Hailes,  1  El.  &  Bl.  349 ;  17  Jur.  621 ;  22  L.  J.,  Q.  B.,  409.— 
Digest y  Jurist. 

Where  the  power  to  encroach  upon  a  waste  is  derived  from 
the  occupation  of  premises  held  under  a  landlord,  and  the  en- 
croachment is  occupied  as  if  it  were  part  of  the  holding,  at  the 
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end  of  the  tenancy^  the  presumption^  aa  betireen  the  landlord 
and  tenant,  is,  that  the  encroachment  is  part  of  the  holding,  and 
it  belongs  to  the  landlord ;  but  the  tenant  may  rebut  the  pre-* 
sumption  by  clear  evidence  that  he  intended  the  encroachment 
for  himself  at  the  time  he  made  it. — Td. 

A  debtor,  having  real  estate,  gave  a  judgment  and  warrant 
of  attorney  under  the  1  &  2  Vict,  c,  110.  Afterwards  he  be- 
came insolvent;  the  estate  was  sold : — Held,  that  the  judgment- 
creditor  had  an  equitable  interest  in  the  money  in  priority  over 
the  assignees.  RoltinsonY,  Hedge,  17  Sim.  183;  14  Jur.  784; 
19  L.  J.,  Chanc,  463. — Digest^  Jurut. 

In  an  administration  suit,  all  proper  and  necessary  parties 
have  their  costs  prior  to  the  administration  of  the  fund.  But 
in  suits  by  mortgagees  to  ascertain  priorities  upon  an  estate,  or 
upon  a  fund  produced  by  it,  after  the  proper  costs  of  the  plain- 
tiff  are  paid,  the  costs  of  the  other  encumbrancers  are  added  to 
their  securities,  and  paid  in  the  order  of  their  priorities.  Ford 
V.  Chesterfield  (Earl),  21  Beav.  Ai^S.-- Digest,  Jurist. 

An  estate  was  mortgaged  to  A.  for  a  sum,  and  further  ad* 
vanees.  Afterwards,  B.  obtained  a  charge  on  the  estate,  by 
means  of  a  judgment : — Held,  that  further  advances  made  to 
the  mortgagor  by  A.,  after  notice  of  the  judgment,  had  no  pri- 
ority over  B.'s  claim.  Shaw  v.  Neale,  20  Beav.  167 ;  1  Jur.,  N. 
S.,  666;  24  L.  J.,  Chanc,  563. 

The  doctrine  of  the  case  of  Oordon  r.  Graham  (2  Eq.  Ca. 
Ab.  598)  doubted.— irf. 

Where  legal  interests  are  created  subsequently  to  a  decree 
directing  the  conveyance  of  the  legal  state,  in  pursuance  of  an 
order  of  the  House  of  Lords,  held  that  the  decree  must  be 
obeyed  before  setting  up  any  new  rights  or  interests.  Persse  v. 
Persse,  2  Jur.,  N.  S.,  551 — H.  L- — Digest,  Jurist. 

In  execution,  objections  of  title  were  raised,  and  accordingly 
the  decree-bolder  sued  to  establish  the  liability  of  his  debtor's 
estate,  and  obtained  a  decree,  and  the  property  was  re-attached 
under  Regulation  VII,  1825,  and  brought  to  sale  and  bought 
by  the  decree-holder  himself.  On  the  day  of  sale,  other  claimants 
(under  another  decree,)  now  came  in,  applying  to  participate  in 
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a  rateable  distribution  of  the  assets^  which  application  was 
rejected  by  the  Principal  Sadder  Ameen^  but  which  was 
admitted  by  the  judge.  Held  in  special  appeal^  that  claimants 
under  decrees^  who  have  not  procured  the  issue  of  the  process  of 
attachment,  simultaneously  with  the  first  decree-holder^  who  had 
duly  sued  out  execution,  prior  to  the  claim  for  a  distribution  of 
the  assets  realized,  were  not  entitled  to  a  share  in  such  assets, 
10th  March,  1847,  Anund  Mae,  appellant. 

An  order  was  issued,  by  the  Dewanny  Adawlut  to  attach  the 
property  of  Ilahee  Buksh,  the  surety  of  appellant,  and  a  Putnee 
Talook  belonging  to  him  was  attached  and  a  Sejawal  was  ap- 
pointed to  make  the  collections,  but,  before  he  could  act,  the 
Zemindar  applied  to  have  the  talook  sold  under  Reg.  VIII.  1819, 
for  arrears  of  rent  due  to  himself,  and  with  permission  of  the 
Civil  Court,  the  sale  was  held.  On  appeal,  the  Sudder  Adawlut 
held,  that  during  the  pendency  of  its  attachment  the  talook 
could  not  be  sold — on  review  of  judgment  at  the  instance  of  the 
revenue  authorities,  held,  that  the  half  yearly  sales  of  Putnees 
under  Act  VIII.  1819,  could  only  be  stayed  by  the  actual  pay« 
ment  of  the  revenue  due  upon  them.  September  20th,  1844, 
Bamcoomar  Banerjea,  appellant.     Summary  appeals. 

Noie. — ^The  liability  for  rent  is  a  primary  one,  being  a  first 
charge  on  the  land  itself,  and  the  claim  for  arrears  by  a  proprie- 
tor cannot  be  postponed,  pending  adjustment  of  other  claims. 

By  the  Mahommedan  law  dower  is  the  first  charge  upon  the 
estate  of  a  deceased  ancestor  in  preference  to  inheritance.  Mae 
Najhlu,  Mahommedan  law, — ^page  131. 

In  an  action  for  possession  of  a  talook,  in  which  the  contend, 
ing  parties  failed  to  establish  a  good  title,  and  the  talook  was  in 
the  occupancy  of  a  third  party,  such  possession  held  to  be  good 
title,  failing  the  establishment  of  one  superior  to  it. 

Although  the  party  in  possession  was  unable  to  establish  a 
good  title  in  the  property,  nevertheless  mere  possession  was  a 
sufficient  title,  upon  which  to  assert  his  claim  to  the  property  in 
dispute.     23rd  May,  1850,  Nirnaran  Singh,  appellant. 

In  an  action  to  recover  possession  the  judge  decided  the  case 
in  favour  of  the  plaintiff  rather  with  reference  to  the  weakness 
I  % 
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of  the  defence  than  the  strength  of  the  plaintiff's  case.  In  appeal^ 
held  that  upon  the  failure  of  the  plaintiff  to  establish  a  legal 
title  by  right,  that  the  possession  of  the  defendant  was  a  suffi- 
cient title.     3rd  July,  1850,  Meerza  Ahmed  Jan,  appellant. 

In  the  lower  Court,  the  judge  allowed  a  party  who  had  not 
attached  the  proceeds  of  sale  of  a  judgment-debtor's  estate  to 
participate  with  those  creditors  who  had  taken  out  attachment 
in  execution.  Held,  that  such  proceeding  was  irregular  and  the 
case  remanded.  23rd  August,  1855,  Edenussa  Khatoon,  peti- 
tioner. 

The  special  appellant  obtained  a  decree  against  his  mortgagor, 
on  the  19th  of  April,  1853,  the  date  of  the  mortgage  bond 
being  14th  March,  1850.  The  special  respondent  obtained  his 
decree  against  the  same  mortgager,  on  the  4th  of  July,  1854, 
date  of  mortgage,  14th  March,  1852.  Special  appellant  took  out 
execution  against  the  estate  and  brought  it  to  sale.  Special 
respondent  obtained  an  order  of  attachment  against  the  proceeds. 

Question  of  priority  determined  in  favour  of  special  appellant 
- — by  the  lower  Court — reversed  by  the  lower  appellate  Court 
pnder  Act  XIX.  1843,  the  mortgage  of  the  special  respondent 
being  registered,  wherein  appeal.  Held,  that  when  the  case 
came  before  the  judge,  the  time  was  past  for  enquiring  into  any 
preferential  right  under  the  registration  law,  and  accordingly 
the  orders  of  the  lower  Court,  in  reversal  of  the  orders  of  the 
lower  appellate  Court,  were  affirmed.  22nd  January,  1857, 
Jeetoo  Mahtoon,  appellant,  summary  appeal. 

Possession  entitles  the  party  in  possession  to  sue  for  rents, 
albeit  the  title  to  possession  by  right,  be  in  dispute  or  sub-judice. 
20th  April,  1854,  Ramchoron  Mojumdar,  appellant. 

The  right  of  neither  party  being  established  under  Act  XIV. 
1841,  the  judge  passed  an  order  that  the  property  should  remain 
in  the  possession  of  the  original  occupant,  until  the  disposal  of 
the  question  of  right — which  order  was  affirmed  in  appeal. 
17th  June,  1852,  Budjoosoondree  Dasee,  appellant,  summary 
appeal.     Vide  also  maxim,  possessori  non  incumbit,  &c. 

A  registered  deed  of  sale,  does  not  under  Act  XIX.  1843,  in- 
validate a  previous  mortgage.  23rd  September,  1852,  Kartick 
Chunder  Dhoba,  appellant. 
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A  mortgagee^  after  foreclosure^  in  the  Supreme  Courts  can 
bring  an  aetien  in  ejectment  of  a  mortgagee  in  possession,  but 
not  unler  a  decree  of  foreclosure.  27th  September,  1853, 
Deverinne,  appellant. 

ROLLS  COURT, 

Cooke  v.  Todd. — November  St  A  and  lOth,  1856. 
Priority — Annuitants. 

Where  several  annuities  are  charged  by  will  upon  an  estate, 
the  onus  lies  upon  those  claiming  priority  to  shew  such  an  in- 
tention on  the  part  of  the  testator  ;  and  in  the  absence  of  such 
proof,  the  annuitants  are  entitled  to  take  pari  passu. 

Nov.  IQth. — Sir  J.  Romilly,  M.  R. — I  have  looked  through 
this  will  with  great  attention,  and  I  have  come  to  the  conclu- 
sion that  the  plaintiff  is  not  entitled  to  priority.  The  ground 
upon  which  he  claims  it  is,  that  the  estate  is  devised  subject  to 
the  payment  of  his  annuity.  The  widow  also  claims  priority, 
because  a  legal  term  is  created  to  secure  her  jointure.  Where 
a  number  of  annuities  are  charged  upon  an  estate,  the  burthen 
of  proof  lies  upon  those  who  claim  priority.  It  is  admitted 
that  in  this  case,  it  is  a  question  of  intention  on  the  part  of  the 
testator,  having  regard  to  the  general  character  and  power  of 
the  will.  Now,  I  can  find  no  expression  of  intention  on  the 
part  of  the  testator  to  prefer  any  one  of  these  claimants  over 
the  others.  The  testator  clearly  never  anticipated  the  existing 
state  of  things,  and  therefore  has  not  expressed  any  intention  in 
respect  to  it.  Undoubtedly  it  does  occasionally  happen  that  in 
the  consideration  of  wills,  a  difficulty  is  imposed  upon  the  Court, 
and  it  is  often  obliged  to  impute  an  intention  to  the  testator 
where  a  state  of  circumstances  exists  which  the  testator  never 
anticipated,  and  to  decide  between  two  or  more  claimants  as  to 
which  is  to  take  the  property.  That  is  not  so  in  the  present 
case,  for  it  is  unnecessary  for  the  Court  to  do  more  than  to  say, 
that,  there  being  no  express  intention  to  the  contrary,  the 
claimants  are  entitled  pari  passu.  I  admit  that  if  it  could  be 
shewn  that  it  was  incidental  to  the  several  estates  which  the 
parties  respectively  take,  that  there  should  be  any  priority  among 
ihem^  a  different  rule  of  law  would  apply ;  but  this  is  not  so. 
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and  I  am  of  opinion  that  there  must  be  equality  among  the 
several  parties^  and  that  they  must  take  pro  rata.'^ 

All  creditors  have^  according  to  natural  law^  an  equal  right  to 
demand  and  enforce  payment  from  their  debtors.*  A  preference 
given  to  one  creditor  over  another,  is  an  injury  to  the  less 
favoured  creditor,  and  cannot  therefore  be  admitted  except  under 
a  clear  and  distinct  provision  of  law.  The  law  gives  no  prefer- 
ence to  a  debt  which  was  contracted  at  an  earlier  period,  over 
that  which  was  contracted  at  a  later  period ;  nor  to  a  debt  which 
originates  in  a  written  contract,  over  that  which  originates  in  a 
verbal  contract ;  nor  to  a  debt  which  is  registered,  over  that 
which  is  unregistered  prior  to  15th  May,  1843,  Reg.  XIX.  1843, 
Sects.  2  and  3.  A  debt  for  house-rent,  or  on  account  of  wages, 
has  no  preference  over  other  claims ;  a  debt  due  according  to  a 
decree,  has  no  preference  over  a  debt  which  is  still  disputed,  if 
the  decree  is  not  followed  up  by  attachment. 

The  exceptions  from  this  general  rule  of  equality  are : 

1.  Government  has  preference  over  all  other  claims  for  ar- 
rears of  revenue  in  the  estate  for  which  arrears  are  due.  Reg.  I. 
1793,  Sect.  10,  Reg.  XII.  1841,  and  Reg.  I.  1845. 

2.  A  proprietor  of  lands  has  preference  over  all  other  claims 
for  arrears  of  rent  due  to  him  for  the  current  year  in  the  crops 
growing  or  grown  upon  the  lands  for  which  arrears  are  due ; 
Reg.  VII.  1799,  Sect.  9.  Reg.  11. 1806,  Sect.  26,  CI.  3,  Const. 
No.  33,  21st  January,  1808.  Const.  No.  343,  19th  April,  1822, 
as  well  as  in  the  house  and  buildings  erected  on  the  ground,  on 
the  strength  of  analogy. 

A  proprietor  of  lands  has  no  preference  over  other  creditors  in 
other  property  belonging  to  the  tenant,  nor  have  landlords  ge- 
nerally any  preference  over  other  creditors  to  payment  by  the 
realisatioa  of  the  personal  property  in  the  house  belonging  to 
the  tenant. 

3.  A  person  making  advances  to  a  ryot  under  a  written  en- 
gagement for  the  cultivation  of  indigo  on  a  defined  portion  of 
land,  has  a  lien  upon  the  indigo  grown  upon  the  land ;  but  the 
planter  is  conjointly  with  the  ryot  responsible  for  any  arrear  of 

•  Hedsja,  yoL  iii.  p.  861,  484 
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Tent  due  on  that  specific  parcel  of  ground.  Reg.  VI.  1823,  Sects. 
2,  4,  CI.  2. 

4.  A  debt  incurred  during  health,  has,  according  to  Maho- 
medan  Law,  a  preference  over  one  for  which  there  is  no  other 
evidence  than  the  acknowledgment  of  the  deceased  on  his  death- 
bed.* 

An  attachment  of  property,  either  before,  or  after  a  decree, 
entitles  the  attaching  party  to  no  preference.  It  prevents  the 
owner  of  the  property  from  legally  alienating  the  property 
sequestered,  (Reg.  II.  1806,  Sect.  5,  CL  2,)  and  thereby  secures 
the  plaintiflPs  right  according  to  the  ultimate  decree ;  but  it 
does  not  interfere  with  the  legal  rights  of  others.  Property 
attached  by  one  party  may,  during  the  attachment,  be  attached 
by  another.  Property  attached  before  a  decree,  may  be  attached 
by  another  uiider  a  decree ;  and  when  property  attached  is  sold, 
all  decreeholders,  who  have  caused  process  of  attachment  to  be 
issued  prior  to  the  distribution  of  the  proceeds  of  sale,  share  in 
proportion  to  the  amount  of  their  claim ;  with  the  exception  of 
mortgagees,  who  of  course  are  paid  first  from  the  proceeds  of 
the  property  mortgaged.  Const.  No.  935,  22nd  February,  1835. 

A  mortgagor  under  express  covenant  not  to  alienate,  so  long 
as  the  mortgage  debt  of  60,000  Rs.  was  unliquidated  at  the 
adjustment  of  account,  leaving  a  debt  of  36,000  Rs.  against 
him,  executed  a  second  mortgage  and  took  back  the  original 
one — prior  to  this,  and  subsequently  to  his  original  mortgage — 
he  had  executed  another  mortgage,  under  which  foreclosure  was 
effected  and  an  action  in  ejectment  was  instituted  on  the  grounds 
of  the  second  mortgage,  in  the  cancelment  of  the  original  one 
constituting  a  prior  lien  upon  the  estate,  and  obtained  a  decree. 
In  special  appeal,  stress  was  laid  upon  the  fact  that  the  second 
mortgage  had  been  created  in  violation  of  the  original  one — and 
was  ipso  facto  void.  Held,  that  as  per  precedent,  p.  $05,  1848, 
Obhoychoron  Sikdar,  a  mortgagor  may  transfer  his  proprietary 
right  subject  to  existing  liens — but  on  the  facts  disclosed,  the 
second  mortgage  was  not  a  new  mortg^e,  but  merely  a  substi- 
tuted continuation  of  the  original  one,  entitled  to  priority.  3rd 
December,  1856,  Roy  Kishore  Singh,  appellant. 
*  Hedaja,  vol.  iii.  p.  163.  Elberling. 
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The  sheriff  of  Calcutta  in  poBsession,  in  execution^  sold  to  a 
third  party.  Held,  that  the  purchaser's  title,  was  good  as  against 
another  party,  claiming  in  execution  under  a  prior  mofussil 
decree,  but  who  had  not  issued  attachment,  until  after  the 
sheriff's  seizure.  10th  December,  1849,  Prosonath  Rae,  appel- 
lant. 

A  sister-in-law,  brought  an  action  against  the  widow  of  a 
deceased  brother,  claiming  to  inherit,  to  the  extent  of  half  of 
the  late  brother's  property.  Held,  that  as  the  widow  was  seized 
in  dower,  her  right  was  preferential  to  a  claim  founded  on  in- 
heritance.    February  19th,  1820,  Sahib  Jan,  apellant. 

The  plaintiffs,  claiming  title  under  a  foreclosure  decree,  against 
the  mortgagor,  which  he  had  obtained  in  the  Supreme  Court, 
brought  an  action  in  ejectment  against  the  purchasers,  of  the 
rights  and  interests  of  the  mortgagor,  which  sale  having  taken 
place,  prior  to  the  foreclosure  decree  and  upwards  of  twelve  years 
prior  to  the  suit  in  ejectment,  held  that  the  plaintiffs'  action  was 
barred  by  adverse  possession,  creating  limitations.  15th  Feb- 
ruary, 1858,  Davycoomar  Bhar,  appellant. 

In  a  family  where  promogeniture  is  the  rule,  in  an  action 
instituted  to  set  aside  the  elder  brother's  claim,  on  the  grounds 
of  illegitimacy,  held  that  nothing  short  of  the  most  conclusive 
proof  would  suffice,  and  the  claim  of  the  younger  son  was  reject- 
ed.    8th  February,  1853,  Mokund  Deb,  appellant. 

Two  parties,  who  had  entered  distinct  suits  against  the  same 
defendant,  applied  to  attach  certain  sale  proceeds  in  the  hands 
of  the  Collector,  and  l)oth  parties  were  directed  to  prove  inten- 
tion to  alienate  which  only  one  of  them  did.  The  party  who 
omitted  to  do  so,  obtained  his  decree  on  11th  February,  1854, 
the  other  party  obtained  an  attachment,  on  27th  April,  1854. 
Against  5,300  Rs.  and  a  decree  followed,  on  the  5th  August, 
1854.  Held,  in  summary  special  appeal,  that  the  party  who 
omitted  to  take  steps  to  prove  intention  of  alienation  and  who 
made  no  application  till  the  4th  December,  1854,  or  nearly  ten 
months  after  date  of  the  decree  and  four  months  after  the  decree 
of  the  other  party,  who  after  steps  regularly  taken,  had  caused 
the  attachment,  was  not  entitled  to  share  in  the  money  attached. 
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The  money  too  was  only  forthcoming  in  the.  collectorate,  in  con- 
sequence of  the  timely  attachment  of  the  other  party  nnder  due 
diligence.     17lh  November,  1S56,  Chytonchom,  petitioner. 

Note. — ^Yigilantibos  non  dormientibus  Bubserviunt  jura. 

A  question  arose  in  administration  to  the  assets  of  a  certain 
estate,  as  to  whether  the  simple  contract  creditors  of  the  ances- 
tor, would  have  priority  of  satisfaction,  over  judgment-creditors 
of  the  heir.  During  the  lifetime  of  the  father,  the  heir  had 
contracted  judgment  debts,  and  subsequently  to  his  death  had 
contracted  also  other  judgment  debts.  Held,  that  the  heir  only 
took  a  beneficial  interest  in  the  descended  assets  of  the  ancestor 
to  the  extent  that  the  same  were  not  required  for  the  payment 
of  the  debts  of  the  ancestor  in  due  course  of  administration. 
Kenduly  v.  Jervis,  22  Beav.  1,  Law  Magazine  for  May  1857, 
p.  153.  Of  such  a  case  we  might  say  in  the  words  of  another 
maxim,  id  nostrum  solum  est,  quod  debitis  deductis  est  nostrum — 
i.  e.  after  discharge  of  outstanding  liabilities,  the  residue  only  is 
our  property. 

A  contributory  to  the  liabilities  of  a  company  in  course  of 
being  wound  up,  was  ascertained  by  the  official  assignee,  to  be  the 
owner  of  shares  standing  in  her  name,  in  the  books  of  another 
company,  it  was  ordered  that  such  shares  should  stand  charged 
with  the  amount  dae  from  her  in  respect  of  a  call  made  upon 
her  as  such  contributory,  but  without  prejudice  to  a  claim  of  lien 
upon  such  shares  in  respect  of  a  debt  claimed  by  the  company 
in  whose  books  the  shares  were  standing,  from  the  company  in 
course  of  being  wound  up.  Connell,  In  re,  25  L.  J.,  Chanc, 
649— V.  C.  ^.—Digest,  Jurist. 

In  administration  of  assets,  question  arose  as  to  whether  a 
party  claiming  under  a  voluntary  promissory  note,  was  entitled 
to  payment,  in  priority  over  legatees. 

Held  per  Sir  John  Stuart,  Y.  C.  that  he  was  so  entitled,  but 
not  to  the  prejudice  of  volunteers.  ^'  In  the  case  of  a  bond,  want 
of  consideration  is  no  objection  at  law,  yet  this  Court,  in  an 
administration  suit,  treats  a  voluntary  obligation,  not  according 
to  its  legal  force  as  a  specialty  debt  for  valuable  consideration, 
but  as  payable  in  priority  to  any  legacy.     If  a  voluntary  obliga- 
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lion  in  the  nature  of  a  debt^  la  treated  as  payable  in  preference 
to  legatees,  who  are  also  merely  volunteers^  without  anything  of 
the  nature  of  an  obligation  or  debt  binding  the  testator  himself^ 
the  principle  would  seem  to  apply  as  much  to  a  promissory  note, 
by  which  the  testator  voluntarily  bound  himself,  as  to  the  volun- 
tary obligation  by  bond.  The  volunteer  claiming  under  an 
instrument,  by  which  the  testator  binds  himself  as  a  debtor, 
may  reasonably  be  paid  before  the  volunteer  claiming  merely  by 
a  testamentary  gift.  The  state  of  the  assets  here  will,  according 
to  the  certificate,  only  make  the  creditor  on  the  note  payable  in 
preference  to  legatees,  and  not  in  preference  to  any  other  credi- 
tor.  Dawson  v.  Kenston,  3,  S.  M.  and  Giff,  p.  186,  Law 
Magazine  for  May,  pp.  155,  156. 

0/  jpriorily  by  Lower.]— V^y  the  3  &  4  Will.  4,  c.  IW,  free- 
holds and  copyholds  of  a  deceased,  are  assets  for  the  payment  of 
his  debts;  and  by  the  8  &  4  Will.  4,  c.  105,  s.  5,  all  debts  to 
which  the  lands  of  a  deceased  are  subject,  are  ^*  valid  and  effectual 
as  against  the  right  of  his  widow  to  dower  :" — Held,  neverthe- 
less, that  the  widow's  right  to  dower  or  free  bench,  has  still  pri- 
ority over  mere  creditors  of  a  deceased.  Spyer  v.  Hyatt,  20 
Beav.  621 :  1  Jur.,  N.  S.,  315.— JW^<?«^,  Jurid. 

In  1843,  a  testator,  by  way  of  gift  to  his  infant  godson,  the 
child  of  a  friend,  gave  to  W.  a  promissory  note  for  lOOt,  pay- 
able on  demand,  for  the  benefit  of  such  godson  when  he  should 
attain  twenty-one.  In  1849,  the  testator,  on  the  demand  of  W., 
paid  six  years'  interest  upon  the  note,  and  the  next  day  eancelled 
the  note,  and,  by  way  of  renewal,  gave  W.  another  note  for  the 
same  amount^  and  in'the  same  terms.  After  the  testator's  death 
his  executors  paid  interest  upon  the  note : — Held,  in  a  suit  for 
the  administration  of  the  testator's  estate,  that  W.'s  claim  upon 
the  note  for  the  benefit  of  the  infant  was  entitled  to  priority 
over  the  claims  of  legatees.— -Di^^a/,  Jurist, 

The  prior  use  of  an  invention  which  invalidates  a  patent  is 
a  use  by  persons  in  carrying  on  their  trade,  and  without  con- 
cealment. Action  for  the  infringement  of  a  patent  for  improve- 
ments in  the  manufacture  of  iron  and  steel  by  ''  the  use  of 
carburet  of  manganese  in  any  process  whereby  iron  is  converted 
into  cast  steel."     Plea,  denying  the  novelty  of  the  invention. 
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It  appeared  from  the  evidence  of  witnesses  for  the  defendant^ 
that  for  eight  or  ten  years  before  the  grant  of  the  patent,  three 
firms  had  manufactured  steel  in  the  manner  described  in  the 
patent,  and  had  used  and  sold  the  steel  so  manufactured  in  the 
way  of  their  trade^^and  without  concealment.  The  judge  direct- 
ed the  jury,  that  if  they  believed  the  witnesses  for  the  defendant, 
the  patent  was  void : — Held,  that  there  was  no  other  question 
for  the  jury,  and  that  there  was  such  a  public  use  of  the  inven- 
tion as  invalidated  the  patent.  Healh  v.  Smithy  3  £1.  &  Bl. 
256;  18  Jur.  601;  23  L.  J.,  Q.  B.,  l&l.—DigeH,  Jurist. 

By  Erie,  J. — Qusere,  whether  a  patent  for  improvements  in  a 
manufacture  would  be  valid,  if  one  person  had  previously  per* 
fected  the  article  and  sold  it  to  the  public,  though  he  kept  the 
process  secret  ? — Id. 

Vendor  conveyed  without  receiving  his  purchase-money;  the 
receipt  of  it  was  endorsed  on  the  deed,  and  title-deeds  delivered 
to  the  purchaser.  The  purchaser  then  made  a  mortgage  by 
deposit,  and  absconded : — Held,  as  between  the  vendor's  lien  for 
his  unpaid  purchase-money  and  the  right  of  the  mortgagee,  that 
the  possession  of  the  title-deeds  and  the  fact  of  the  endorsement 
of  the  receipt  on  the  deed  gave  the  mortgagee  the  better  equity. 
BiceY.Eice,  2  Drew.  78;  23  L.  J.,  Chanc,  2S9.~I)iffe9t,  JurUL 

Principles  of  the  rule  as  to  the  effect  of  priority  in  point  of 
time. — Id. 

Note. — Of  priority  by  occupancy — occupancy  is  a  valid  title 
under  the  law  of  nature,  as  in  the  instance,  of  unappropriated 
lands,  desert  islands,  &c.  cases  little  applicable  to  India  in  the 
sense  of  bona  vacantia.  Priority  by  title,  i.  e.  where  two  or 
more  titles  of  equal  dignity  are  concurrent  and  conflicting, 
the  elder  title  in  point  of  timo,  will  be  preferrible.  Generally  the 
claim  to  rent  by  the  landlord,  and  to  revenue  by  Government 
have  priority.  Of  remitter,  the  author  of  these  notes  is  not 
aware  that  we  have  had  any  instances  in  this  country.  It 
applies  to  oases  where  the  rightful  owner,  in  point  of  original 
title,  is  in  possession  again  under  a  defective  title,  when  he 
is  held  to  be  remitted  back  to  his  original  title — vide  Broome's 
Commentaries;  p.  25 1 . 
L  2 
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or  assignees  of  equitable  liens  and  interests — ^priority  of  date 
gives  priority  of  elaim.  In  mortgages,  no  instance  has  been 
found  to  show  that  the  practice  of  tacking  has  had  currency  in 
our  Courts.  A  third  mortgagee,  purchasing  the  rights  of  a  first 
mortgagee,  takes  priority  over  a  second  mortgagee.  This  may 
be  sustained  by  the  doctrine  of  vigilantibus  subservinnt  jura,  but 
there  are  other  equitable  considerations  adverse  to  its  extension 
to  our  Courts,  as  for  instance,  nemo  debet  locupletari  ex  alterius 
incommodo — and  although  this  can  only  take  place  when  the  legal 
title  has  been  annexed  to  the  equitable,  still  it  must  ever  be 
borne  in  mind  that  the  second  mortgagee  advanced  his  money, 
when  there  was  only  one  charge  upon  it — that  at  the  time  of  so 
doing,  the  mortg^e  debt,  was  limited  to  what  probably  the 
estate  was  only  able  to  pay — and  by  any  mere  activity  of  a  sub- 
sequent  mortgagee  with  notice,  that  he  should  lose  his  equitable 
position  in  lien  upon  the  assets,  or  that  under  any  circumstances 
he  should  do  so,  seems  too  harsh  and  objectionable  for  introduc- 
tion into  Courts  of  equity  and  good  conscience.  As  a  general 
rule,  all  equitable  claims,  whatever  their  nature,  with  the  single 
exception  of  rent  and  revenue  will  take  priority  according  to 
date.  Of  chattel  interests,  a  sale  without  title  or  authority  will 
not,  except  in  the  case  of  a  sale  in  market  overt,  vest  a  title  in 
the  transferee.  In  execution,  we  have  seen  that  priority,  follows 
diligence  in  attachment  of  a^^ets — so  of  conflicting  processes, 
from  different  Courts— of  patents, — ^at  the  present  time  we  can 
have  no  instances  of  copy  right,  no  case  having  been  before  our 
Courts.  Vide  the  article,  qui  prior  est,  in  Broome's  Maxims,  pp. 
260  to  273. 

In  administration  of  assets,  equity  enforces  all  antecedent 
liens,  claims,  and  charges  in  rem^  according  to  their  priority,  whe- 
ther  those  charges  are  of  a  legal  or  an  equitable  nature,  and 
whether  the  assets  are  legal  or  equitable.  Story  553  p.  With 
this  exception  equitable  assets  are  distributed  pari  passu,  amongst 
all  the  legatees  or  distributees,  and  if  deficient,  all  the  creditors 
must  abate  in  proportion.  The  same  with  legatees  without 
specific  priority.  Story  554  to  557,  28  P.  314,  Smith's  Manual 
Equity  Juris  p.  216,  art.  administration. 
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The  doctrine  of  tacking  is  founded  on  the  application  of 
equitable  maxims^  that  he  who  seeks  equity  shall  do  equity  to 
the  person  from  whom  he  requires  it^  and  that  where  equities 
are  equals  the  law  shall  prevail.  It  is  equitable  that  the  credi- 
tor shall  not  be  deprived  of  his  pledge,  without  payment  of  all 
sums  of  money  due  to  him  from  the  debtor,  which  form  a  gene- 
ral or  specific  lien  upon  the  land,  and  therefore  if  the  mortgagee 
advance  other  sums  of  money  to  the  mortgagor,  expressly  by 
way  of  further  charge  (forming  a  specific  lien,  or  on  judgment 
or  statute  forming  a  general  lien)  neither  the  mortgagor  nor 
generally  speaking  any  one  claiming  under  him  shall  be  allowed  to 
redeem,  without  a  settlement  of  the  full  amount.  Chitty,  p.  533. 

As  to  how  far  a  bon&  fide  debt,  may  be  tacked  to  a  mortgage, 
as  between  mortgagee  and  mortgagor,  the  former  cannot  insist 
on  tacking  a  bond  debt,  but  the  heir  and  beneficial  devisee  must 
redeem  both, — but  if  the  devise  be  for  the  payment  of  debts 
generally,  the  mortgagee  must  as  to  his  bond  debt,  come  in 
rateably  with  other  creditors. — Id, 

If  the  mortgage  be  of  a  chattel  real,  and  the  mortgagor  die 
indebted  to  the  mortgagee  by  simple  contract,  and  his  executor 
bring  in  his  bill  to  redeem,  he  must  pay  both  debts.  The  bond 
creditor  cannot  tack  against  the  assignee  of  the  heir,  or  of  the 
beneficial  devisee  or  of  the  executor. — Id. 

An  assignee  from  the  mortgagor  can  of  course  redeem  with- 
out payment  of  the  bond  debt,  on  the  principle,  that  he  who 
seeks  equity  shall  do  equity,  and  that  equity  will  not  deprive  a 
creditor  of  the  advantage  of  the  legal  estate,  if  obtained  with- 
out fraud,  it  has  been  held,  that  if  one  estate  has  been  mortgag- 
ed for  the  payment  of  a  debt,  and  another  estate  between  the 
same  parties  is  mortgaged  for  the  payment  of  another  debt,  and 
the  title  to  one  estate  proves  defective,  the  mortgagor  or  his 
assigns,  shall  not  redeem,  without  payment  of  both.— 7rf.  p.  534. 

The  annexed  judgment  shows  that  where  two  charges  are 
equally  good,  the  first  in  time  takes  priority. 

Sir  J.  RoMiLLT,  M.  B. — I  am  of  opinion  that  Messrs.  Bult 
fail  in  displacing  the  priority  of  Miss  Willes's  charge.  The 
question  of  priority  stands  thus : — PrimA  facie,  the  first  advance 
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is  entitled  to  priority,  and  the  subsequent  incumbrancer  must 
bear  the  burthen  of  proof,  if  he  sects  to  displace  it.  I  do  not 
understand  the  Vice-chancellor  to  say,  in  the  case  of  Bice  v. 
Rice,  (2  Drew.  73),  that  priority  of  time  is  not  to  be  regarded 
except  in  a  case  of  perfect  indifference  in  other  respects.  The 
argument  for  Messrs.  Bult  was,  that  the  deeds  delivered  to  Miss 
Willes  shewed  no  title  in  the  mortgagor,  and  that  the  circum- 
stances were  such  as  to  postpone  her  security.  With  respect  to 
the  first  branch  of  the  argument,  I  adhere  to  my  judgment  in 
JoneB  V.  Williams,  (ante,  p.  1066),  that  a  deposit  of  deeds  which 
do  not  relate  to  the  property  over  which  the  charge  is  claimed 
does  not  create  any  equitable  mortgage  over  it.  If  a  deposit  of 
the  deeds  of  Blackacre  is  made  with  an  assurance  that  they 
relate  to  Whiteacre,  that  will  not  create  a  charge  on  Whiteacre 
as  against  a  third  party,  with  whom  the  deeds  of  Whiteacre  may 
be  deposited,  although  the  depositor  himself  may  be  compelled 
to  make  good  his  representations.  That  was  the  principle  upon 
which  I  decided  Jones  v.  Williams,  but  it  does  not  apply  to  this 
case.  With  respect  to  the  second  branch  of  the  argument,  the 
case  stands  thus: — ^A  series  of  deeds  was  given,  down  to  andinclud- 
ing  the  deed  of  the  22nd  December,  1826,  all  relating  to  this 
particular  property ;  but  the  deed  wliich  conveyed  it  to  Roberts 
was  omitted.  In  my  opinion,  a  good  equitable  mortgage  was 
created  against  Roberts.  After  this,  Roberts  deposited  the  re- 
maining deeds  with  Messrs.  Bult,  thus  also  creating  ^  good 
equitable  mortgage  as  between  Messrs.  Bult  and  Roberts.  Both 
charges  being  good,  the  first  in  time  must  have  priority,  unless 
there  are  some  circumstances  requiring  it  to  be  postponed.  This 
is  the  doctrine  laid  down  in  Rice  v.  Rice,  It  is  impossible  to 
hold.that  every  equitable  mortgage  is  bad,  unless  the  deeds  depo- 
sited shew  a  good  title  in  the  depositor.  If  it  appears  that  the 
deeds  are  taken  bond,  fide,  as  being  the  title  dee<ls  of  the  proper- 
ty to  be  charged,  and  if  they  do  relate  to  that  property,  the 
transaction  creates  a  good  equitable  mortgage ;  and  if  I  held 
otherwise,  the  Court  would  have  to  determine  in  each  case  whe- 
ther a  good  marketable  title  was  shewn — an  inquiry  which  this 
Court  cannot  enter  upon.     I  am  of  opinion,  therefore,  that  the 
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fact  that  the  deeds  shewed  no  title  in  the  depositor  docs  not  dis- 
entitle Miss  Willes  to  her  equitable  mortgage.  No  fraud  is 
alleged,  nor  is  there  any  sufficient  negligence,  although  the  case 
must  be  treated  in  every  respect  the  same  as  if  Miss  Willes  had 
employed  a  solicitor.  The  only  fact  is,  that  she  did  not  inquire 
for  the  subsequent  deeds.  Neither  did  Messrs.  Bult  inquire  for 
the  other  deeds.  The  deeds  which  were  delivered  to  them  recit- 
ed several  prior  deeds,  which  were  not  handed  over;  but  they 
made  no  inquiry  for  them.  Neither  Messrs.  Bult  nor  Miss 
Willes  asked  if  they  had  got  all  the  deeds  relating  to  the  pro- 
perty. There  is,  therefore,  no  ground  for  postponing  Miss 
Willes  on  account  of  negligence,  and,  being  first  in  time,  her 
charge  must  have  priority. — JurtMt,  November  \Uh^  1857. 

The  case  Jones  v.  Williams  and  Roberts  v.  Croft,  are  in  point. 
These  are  taken  from  the  Jurist,  November  14th,  1857. 

ROLLS  COURT. 

Jones  t?.  Williams. — Apnl  llth  and  May  30^A,  1857. 

Mortgagor  and  mortgagee — Priority — Deposit  of  title  deeds — Mis- 
representations — Notice, 

The  title  deeds  of  plot  A  were  deposited  with  the  plaintifis 
as  a  security  for  advances.  A  parcel  of  deeds  relating  to  plots 
B  and  C,  which  adjoined  A,  was  afterwards  deposited  with  the 
defendants,  with  the  representation  that  they  related  to  plots  A, 
B  and  C.  A  legal  mortgage  was  subsequently  executed  to  the 
defendants,  in  which  the  general  words  were  large  enough  to 
comprise  the  whole  of  the  plots.  The  defendants  paid  off  a 
charge  affecting  plots  A  and  B,  and  got  in  the  legal  estate : — 
Held,  that  the  defendants  could  not  be  treated  as  purchasers  of 
plot  A  without  notice  of  the  plaintiffs^  incumbrances,  so  as  to 
entitle  them  to  priority  over  the  plaintiffs. 

A  person  who  advances  money  on  the  security  of  property, 
with  notice  that  there  are  charges  affecting  it,  cannot  claim  as 
purchaser  without  notice  of  those  charges,  because  he  believed 
that  two  charges  of  which  he  was  cognisant,  and  which  were 
sufficient  to  satisfy  the  words,  were  all  the  charges  upon  it.  He 
is  bound  to  inquire  whether  these  iu*e  all  the  charges  affecting 
the  property. 
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What  inquiries  a  purchaser  is  bound  to  make  as  to  charges 
considered. 

A  false  answer,  or  a  reasonable  answer,  given  to  an  inquiry, 
may  be  sufficient  to  dispense  with  further  inquiries ;  but  a  pur- 
chaser cannot  excuse  himself  for  not  having  made  proper  inquiries, 
on  the  ground  that  had  he  made  them  there  would  have  been  no 
satisfactory  result. 

This  suit  was  instituted  by  two  gentlemen  carrying  on  the 
business  of  bankers  at  Bilston,  Staffordshire,  claiming  to  be  first 
incumbrancers  on  certain  lands  at  Bradley,  near  Wednesbury,  in 
the  same  county.  The  first  two  defendants  were  also  mortga- 
gees of  the  same  land,  and  the  last  two  were  the  assignees  of 
the  mortgagors,  who  have  become  bankrupt.  The  question  was 
one  of  priority  of  charge.  The  charge  of  the  plaintiffs  was  prior 
in  point  of  date,  but  the  defendants  alleged  that  they  were,  to 
the  extent  of  their  mortgage,  purchasers  for  value  without  notice 
of  the  prior  incumbrance,  that  they  had  in  them  the  leg^l  estate, 
and  that  consequently  they  were  entitled  to  hold  in  priority  to 
the  plaintiffs. 

What  is  title  ?  It  is  thus  defined  in  Chitty,  Chapter  X.  p. 
545.     Title  signifies  the  foundation  of  a  right  or  claim. 

The  first  and  lowest  species  is  naked  possession,  or  actual  occu- 
pation without  any  apparent  right  or  shadow  or  pretence  of  right. 
No  one  can  dispossess  such  party,  but  on  the  establishment  of 
a  title  or  right  superior  to  the  title  founded  on  a  nuda  possessio 
or  bare  occupancy,  which  title  may  be  perfected  by  prescription. 

The  next  step,  is  the  right  to  possession,  which  may  be  in  one 
party,  whilst  the  actual  or  manual  possession  or  occupancy  may 
be  in  another.  This  right  to  possession  is  apparent  and  actual. 
Thus  a  party  in  wrongful  possession  dies  and  leaves  the  property 
to  his  heir — the  heir  has  the  apparent  right — whilst  the  actual 
right  to  possession  continues  in  the  lawful  owner  and  his  heirs. 
By  laches  in  the  actual  rightee,  the  apparent  right  may  become 
actual.     Vide  Chitty,  p.  545. 

The  next  is  the  right  to  property,  without  the  right  to  posses- 
sion  or  without  possession. 

A  complete  title  to  lands,  can  only  exist  where  the  right  of  pos- 
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session  and  the  right  of  property  are  anited.  This  is  sufficient 
to  constitute  an  equitable  title.  To  constitute  a  strictly  legal 
title^  actual  possession  in  addition  is  necessary.    Chitty^  p.  546. 

In  mortgages,  the  personal  estate  of  the  mortgagor  is  primA 
fade  liaUe  as  a  rule — where  it  has  been  held  otherwise,  such 
decisions  are  in  exception  to  the  rule.  The  rule,  will  not  prevail, 
to  the  prejudice  of  special  or  pecuniary  legatees,  creditors  or 
widows'  paraphernalia,  p.  586,  Chitty. 

The  estates  liable  for  discharge  of  mortgage  debts,  are  1st, 
The  general  personal  estate,  if  not  especially  exempted.  2ndly, 
Estates  particularly  devised  for  payment  of  debts.  Srd,  Estates 
descended,  whether  purchased  before  or  after  the  date  of  will. 
4th,  Estates  specially  devised,  charged  with  the  payment  of 
debts. 

Where  the  wife's  estate  is  mortgaged,  a  distinction  is  admitted. 
First,  if  the  money  be  raised  for  the  husband's  benefit,  the  wife  or 
her  heir  will  be^a  creditor  in  the  place  of  her  husband's  mortga- 
gee in  preference  to  his  legatees,  but  not  in  preference  to  his 
creditors* 

Secondly.  Parol  evidence  is  admissible  in  contradiction  of 
the  deed,  to  show  for  whose  benefit  the  money  was  really  raised. 

Thirdly.  If,  for  the  wife's  debts,  dum  sola,  the  wife's  estate 
will  be  liable,  although  a  small  portion  may  have  been  paid  to 
the  husband's  uses,  Chitty,  art  mortgages,  pp.  586,  687* 

Of  tacking,  as  applicable  to  the  rights  of  mesne  or  interme- 
diate incumbrancers,  the  doctrine  is  thus  given  in  Fonblanque. 
Edition  of  the  treatise  on  equity,  p.  800.  "  In  equali  jure  meliot 
est  conditio  possidentis,  where  equity  is  equal,  the  law  shall  pre- 
vail and  he  who  hath  only  a  title  in  equity  shall  not  prevail 
against  both  law  und  equity,  as  if  a  purchaser,  a  mortgagee 
coming  in  upon  a  valuable  consideration  without  notice,  pur- 
chase a  preceding  incumbrance,  he  shall  protect  his  estate  against 
any  person  who  hath  a  mortgage  subsequent  to  the  first  and 
before  the  last  mortgage,  though  he  purchased  the  incumbrance, 
after  he  had  notice  of  the  second  mortgage,  for  he  has  both 
Law  and  Equity,  Chitty,  p.  584.  The  right  of  priority  may  be 
lost  by  fraud."  '^  If  a  man  by  suppression  of  truth^  which  he 
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was  bound  to  communicate,  or  by  the  wilful  suggestion  of  a 
falsehood,  be  the  cause  of  prejudice  to  another,  who  had  a  right  to 
a  full  and  correct  representation  of  the  fact,  it  is  certainly  agreeable 
to  the  dictates  of  a  good  conscience,  that  his  claim  should  be 
postponed  to  that  of  the  person  whose  confidence  was  induced 
by  his  representation/' — Idem, 

The  annexed  remarks  are  taken  from  the  Jurist,  as  to  priority 
between  a  first  mortgagee  for  ixiture  advances,  and  a  second 
mortgagee  with  notice  of  the  first — the  case  of  Bolt  v.  Hopkins 
may  be  referred  to  as  in  point. — Jurist^  January  22nd,  1859. 

It  has  long  been  a  moot  point,  when  a  mortgage  is  made  to 
secure  a  specific  sum  and  future  advances,  and  a  second  mortg^ge> 
with  notice  of  the  first,  and  of  which  the  first  mortgagee  has 
also  notice,  is  made  previous  to  any  future  advances,  which  shall 
have  priority,  the  first  mortgagee  in  respect  of  the  further 
advances,  or  the  second  mortgagee  in  respect  of  his  mortgage. 

In  the  old  case  of  Gordon  v.  Graham  (2  Eq.  Ab.  598,  pi.  16) 
this  point  was  apparently  determined  in  favour  of  the  first 
mortgagee^  in  a  suit  by  the  second  mortgagee  to  redeem;  for 
Lord  Cowper,  C,  said  that  the  second  mortgagee  was  not 
entitled  to  redeem  the  first  mortgage  without  paying  as  well 
the  money  lent  after,  as  that  lent  before  the  second  mortgage 
was  made,  and  he  gave  as  a  reason  ^^  that  it  was  folly  of  the 
second  .mortgagee  witli  notice  to  take  such  security.'^  But  his 
liordship  apparently  distrusted  the  soundness  of  the  conclusion 
at  which  he  had  arrived ;  for  the  report  goes  on  to  state,  that 
^'  upon  importunity  of  the  counsel,  it  was  ordered  that  the 
Master  should  report  what  money  was  lent  by  the  first  mort« 
gagee  after  he  had  notice  of  the  second  mortgage/' 

The  decision,  or  supposed  decision,  of  Lord  Cowper  in  Gordon 
V.  Graham  has  been  questioned  by  text-writers ;  by  Lord  St. 
Leonards  in  Blunden  v.  Desart,  (2  Dru.  &  W.  405) ;  by  Sir  J. 
Bomilly,  M.  B.,  in  the  recent  case  of  Shaw  v.  Neale  (20  Beav. 
181);  and  by  the  House  of  Lords  when  the  same  case  came 
before  them  on  appeal,  (see  6H.  L.  C.  581),  where,  however,  it 
was  unnecessary  to  determine  the  question. 

In  the  case,  however,  of  BoU  v.  Hopkiuaon  (4  Jur.  N.  S.,  part 
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1,  p.  919)  the  precise  point  aroee^  and  was  determined  in  favour 
of  the  second  mortgagee.  The  material  facts  of  that  case  are 
briefly  as  follows: — On  the  26th  January^  1855,  the  mortgagor 
•xecated  a  mortgage  to  the  Commercial  Bank  to  secure  'Hhe 
sum  or  sums  then  due,  and  which  should  from  time  to  time 
become  due  from  him  on  the  balance  of  their  account,  not 
exceeding  at  any  one  time  the  principal  sum  of  20,000//'  On 
the  l£th  February,  in  the  same  year,  the  mortgagor  executed 
a  similar  mortgage  to  the  plaintiff,  the  amount  recoverable  under 
which  was  limited  by  the  stamp  to  30,000/.  The  plaintiff  kad 
notice  of  the  prior  mortgage  to  the  bank,  and  gave  notice  to  the 
bank  of  his  mortgage.  The  bank  subsequently  made  two  further 
advances  on  their  mortgage,  one  on  the  2Srd  July  for  8000/., 
the  other  on  the  11th  September  for  7500/.  It  was  held  by 
the  Lord  Chancellor,  a&ming  the  decision  of  Sir  J.  Bomilly, 
M.  B.,  that  the  plaintiff's  mortgage  was  entitled  to  priority 
over  the  two  further  advances  of  8000/.  and  7500/.  The  Lord 
Chancellor,  in  giving  judgment,  said  it  was  impossible  to  decide 
in  favour  of  the  subsequent  mortgagee  without  distinctly  dissent- 
ing  from  the  opinion  of  Lord  Cowper  in  Gordon  v.  Orakam, 
if  not  expressly  overruling  his  decision.  His  Lordship  moreover 
said  that  he  had  been'  unable,  by  tracing  the  case  to  its  final 
result  in  the  registrar's  books,  to  arrive  at  any  satisfactory 
conclusion  respecting  the  mode  in  whiob  Lord  Cowper  ultimately 
dealt  with  the  advances  made  after  notice  of  the  subsequent 
mortage.  We  may  now,  therefore  consider  the  case  of  Gordon 
V.  Graham  to  be  distinctly  overruled  ;  aad  we  cannot  but  think 
that  the  case  of  Roll  v.  Hopkineon  is  well  decided,  and  can  be 
supported  both  upon  principle  and  upon  analogy  to  decisions  of 
long-established  authority. 

The  sole  reason  adduced  by  Lord  Cowper  for  giving  priority 
to  advances  made  by  the  first  mortgagee  after  a  second  mortgage, 
viz.  that  it  was  the  folly  of  the  second  mortgagee  with  notice 
to  take  such  a  security,  was  fairly  met  by  the  Lord  Chancellor, 
who  observed  that  it  may  as  well  be  said  to  have  been  the  folly 
of  the  first  mort'gagoe  to  Iiazard  further  advances  after  notice 
of  the  subsequent  incumbrance.  Nor  do  we  see  how  a  first 
M  2 
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iDortgai^ee^  making  further  advances  under  such  circumstances^ 
viz.  with  full  notice  of  a  second  mortgage^  can  compkin  that  ia 
respect  of  such  further  advances  he  is  postponed  to  the  second 
mortgagee.  Indeed,  if  we  examine  the  somewhat  analogous 
cases  where  a  first  mortgagee  is  allowed  to  tack  a  subsequent 
to  a  prior  mortgage,  it  will  be  found  that  his  right  to  do  so 
depends  entirely  upon  his  having  no  notice  of  the  intermediate 
incumbrance  at  the  time  of  making  the  subsequent  advance,  this 
being,  as  observed  in  Brace  v.  The  Ditckess  of  Marlborougk,  his 
sole  equity.  (See  2  P.  Wms.  495).  If  the  case  of  Gordon  t» 
Graham  had  been  considered  good  law,  it  would  form  an  excep- 
tion to  the  rule  as  to  notice  in  Brace  v.  The  Duchess  o/Marlbo^ 
roughs  which  it  would  be  difficult  to  support  upon  any  rational 
legal  principles* 

There  are  other  grounds  upon  which  the  case  of  Bolt  v. 
Hopkinson  can,  we  think,  be  fairly  supported.  As  we  have 
before  observed,  the  result  of  the  rule  there  laid  down  can  be 
the  occasion  of  no  injustice  to  the  first  mortgagee.  It  will 
clearly  be  for  the  benefit  of  the  mortgagor ;  for  if  the  case  of 
Gordon  v.  Graham  were  to  be  followed  as  an  authority,  "  then," 
as  observed  by  the  Lord  Chancellor,  "  the  moment  a  covering 
security  (as  it  has  been  called)  for  future  advances  was  made, 
it  would  preclude  the  possibility  of  the  mortgagor  being  able  to 
raise  money  from  any  other  person,  because  the  claim  of  a  second 
mortgagee,  under  such  circumstances,  would  be  indefinitely 
postponed,  according  to  the  fluctuating  nature  of  the  balance 
under  the  prior  mortgage." 

This  might  in  many  cases  be  the  cause  of  great  hardship  to  the 
mortgagor,  for  the  first  mortgagee  might,  contrary  to  good  faith, 
decline  to  make  further  advances,  even  where  the  security  was 
ample;  and  yet  the  mortgagor  might,  at  a  time  when  he  stood 
most  in  need  of  funds,  be  unable  to  raise  any  further  sums  by  a 
second  mortgage.  The  decision  of  Bolt  v.  Hopkinson  has  settled  a 
doubtful  question  in  a  manner  which  we  think  will  meet  with  the 
approbation  of  the  Profession,  and,  what  is  of  still  more  im- 
portance, in  a  manner  which  will  be  for  the  convenience  of  the 
public. 
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The  annexed  remarks  are  taken  from  the  Jurist,  January  8tb, 
lSb9,  and  may  be  usefully  referred  to  in  connexion  with  priority. 

There  are  several  points  relating  to  mortgages  which,  though 
they  may  not  appear  to  those  versed  in  the  intricacies  o^real 
property  law  to  be  either  strange,  anomalous,  or  absurd,  may  and 
doubtless  do,  astonish  those  who  are  not.  Take,  for  instance,  the 
doctrine  of  what  is  termed  ''tacking  mortgages."  It  was 
held  in  an  old  case  (Marsh  v.  Lee,  2  Vent.  237)  that  a  puisne 
mortgagee,  who  advanced  his  money  without  notice  of  a  second 
mortgage,  by  taking  a  transfer  from  the  first  mortgagee,  and 
thereby  gaining  the  legal  estate,  might  hold  it  as  a  security  for 
his  puisne  mortgage,  which  thereupon  became  entitled  to  priority 
over  the  intermediate  mortgage.  By  a  fanciful  simile,  or  rather 
a  pitiful  conceit,  the  estate  of  the  first  mortgagee  was  called  a 
''  tabula  in  naufragio,"  and  the  subsequent  incumbrancers  being 
likened  to  shipwrecked  mariners,  the  conclusion  naturally  fol* 
lowed  that  he  who  was  lucky  enough  to  get  hold  of  the  plank 
was  saved.  Lord  Hardwicke,  in  commenting  upon  the  case  of 
Marsk  v.  Lee,  admits  ''  that  it  might  be  going  a  good  way  at 
first,''  and  that  it  could  never  have  been  so  decided  in  any  other 
country,  because,  where  the  peculiarity  of  a  decision  of  the 
administration  of  justice  by  different  Courts  of  law  and  equity  does 
not  exist,  the  rule  ''  dui  prior  est  tempore,  potior  est  jure,'' 
would  apply  to  the  mortgagees,  and  they  would  be  paid  according 
to  the  dates  of  their  securities.  In  this  country,  however,  as  the 
jurisdiction  of  law  and  equity  is  adaunistered  in  different  courts, 
the  rule  has  been  adopted  in  courts  of  equity,  that,  ''  where 
equities  are  equal,  the  law  shall  prevail ;"  and  it  was  assumed, 
that,  as  all  mortgagees  advancing  their  money  without  notice 
had  equal  equities,  any  one  of  them  getting  the  legal  estate  by 
obtaining  a  transfer  of  the  first  mortgage  would  thereby  attain 
priority  over  all  the  others.  The  application,  however,  of  the 
rule  to  this  particular  case  seems  to  us  to  be  at  least  doubtful, 
and  we  cannot  but  think  that  the  early  decisions,  which  proceeded 
npon  the  principle  that  mortgagees  advancing  their  money 
withoat  notice  have  equal  equities,  were  founded  upon  a  fallacy, 
or  rather  a  mere  assumption.    Let  us  test  the  rule  by  a  plain 
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example.  A  man  mortgages  his  estate  to  A.,  B.,  C,  and  D. 
successively,  A.  getting  the  legal  estate,  and  B.,  C,  and  D.  each 
of  them  advancing  his  money  without  notice  of  any  other 
incumbrance.  If  no  farther  step  were  taken  by  any  of  the 
puisne  mortgagees  to  get  the  legal  estate  from  A.,  it  is  clear  that 
they  would  be  entitled  to  payment,  not  pro  ratft,  as  would  be  the 
case  if  their  equities  were  equal,  but  successively,  according  to 
their  priorities  in  point  of  date.  The  rule,  therefore,  which 
allows  any  one  of  them  getting  in  the  first  mortgage  to  gain 
priority  for  his  puisne  mortgage^  upon  the  ground  that  all  the 
incumbrancers  have  equal  equities,  assumes  that  to  be  the  case 
which  does  not  in  reality  exist.  The  rule,  however,  laid  down 
in  Marsh  v.  Lee^  absurd  though  it  may  be,  is  good  law. 

Another  point  on  the  law,  of  a  character  somewhat  similar  to 
that  we  have  just  noticed,  has  been  discussed  in  the  recent  case 
of  Vint  V.  Padgett,  (4  Jur.,  N.  S.,  part  1,  p.  1122),  the  effect  of 
which  may  be  thus  briefly  stated  : — A  mortgagor,  being  seised  in 
fee  of  two  estates,  mortgaged  one  of  them  to  A.  and  the  other  to 
B.  He  then,  by  one  deed,  mortgaged  the  equity  of  redemption 
of  both  estates  to  C.  Afterwards  A.  and  B.  transferred  their 
mort^ges  to  D.,  who  at  the  time  of  the  transfer  had  notice  of 
C!s  mortgage.  It  was  held  by  the  Lords  Justices,  affirming 
the  decision  of  Sir  J.  Stuart,  V.  C,  (reported  4  Jur.,  N.  S., 
part  1,  p.  254),  that  C.  could  not  redeem  one  of  the  mortgaged 
estates  without  redeeming  both.  Sir  J.  L.  Knight  Bruce,  L.  J., 
in  giving  judgment,  said  that  a  long-continued  series  of  binding 
decisions  precluded  the  possibility  of  there  being  more  than  one 
arguable  qu€9tion,  viz.  whether  notice  was  material  \  and  he  was 
not  aware  of  any  authority  for  holding  notice  material.  That 
the  second  mortgagee  must  be  taken  to  have  been  possessed  of  a 
knowledge  that  the  two  mortgages  were  liable  to  coalesce,  and 
of  a  knowledge  also  of  the  consequences  of  such  a  coalition. 

Although  his  Lordship,  and  also  Sir  G.  J.  Turner,  L-  J.,  con- 
sidered themselves  bound  by  the  authorities,  they  evidently 
thought  there  were  "  ethical  considerations"  of  much  weight 
against  tlie  doctrine  they  laid  down,  and  intimated  that  it  was  a 
fitting  matter  for  the  consideration  of  the  Legislature. 
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We  must  confees  that  we  have  some  doubts  whether  their 
Lordships  were  precluded  by  the  authorities  from  deciding  this 
case  in  the  manner  which  they  evidently  were  inclined  to  do 
had  they  not  considered  themselves  bound  by  them. 

The  doctrine  in  question  probably  originated  with  the  simple 
question^  whether^  when  a  mortgagor  has  mortgaged  two  estates 
to  the  tame  person  to  secure  different  sums,  and  one  of  the 
estates  is  insufficient  in  value  to  pay  the  sum  secured  upon  it, 
the  mortgagor  could  redeem  the  other  estate ;  and  it  was  held 
that  he  must  redeem  both,  by  paying  the  sums  secured  on  both. 
{^ee  Pope  V.  Onslowy2  Vern.  285).  This  case,  however,  was 
doubted  by  Lord  Uardwicke,  C.,in  Ex  parte  King  (1  Atk.  300), 
who  said  '^  he  was  not  satisfied  that  what  was  stated  to  have 
been  decided  there  was  the  established  rule  of  the  Court,  and 
that  upon  looking  into  the  case  he  found  it  very  imperfect/' 
and  he  even  went  so  far  as  to  declare  that  ^^  he  would  not  have 
it  cited  for  the  future  till  it  had  been  compared  with  the  entry 
in  the  registrar's  office.^' 

The  cases  also  decide,  that  under  similar  circumstances  the 
heir  of  the  mortgagor  can  only  redeem  by  paying  off  all  the 
mortgages.  (See  Margrave  v.  Le  Hooke,  2  Vern.  207,  and 
ShuUleworih  v.  Lay  cocky  1  Yern.  £45). 

The  next  case  carries  the  doctrine  a  step  further ;  we  allude  to 
Ex  parte  Carter^  (Amb.  733).  There  the  bankrupt  had  made 
two  separate  mortgs^es  of  two  different  estates  to  the  eame 
person,  and  afterwards  sold  the  equity  of  redemption  of  one  of 
the  estates  to  another  person.  A  commission  having  been 
taken  out,  the  purchaser  petitioned  that  he  might  redeem  the 
mortgage  upon  the  estate  he  had  purchased.  The  petition  was 
dismissed,  without  prejudice  to  the  petitioner  bringing  a  bilU 
The  doctrine,  however,  laid  down  in  this  case  has  been  followed 
by  subsequent  authorities.  (See  Cator  v.  Ckarlton,  2  Ves,  jun. 
877,  cited ;  CoUel  v.  Munden  lb. ;  Treson  v.  Deim,  2  Cox,  425  j 
and  Willie  v.  Lugg^  2  Eden,  78,  80).  From  these  cases  we  may 
conclude,  that  where  a  person  mortgage  two  distinct  estates  to 
the  same  person,  not  only  the  mortgagor,  or  persons  claiming 
under  him  as  volunteers,   but  also  a  purchaser  of  the  equity 
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of  redemption  of  one  of  the  estates  without  notice  of  the  other 
mortgage,  cannot  redeem  until  payment  of  the  money  on  both 
mortgages. 

These  cases  do  not,  however,  appear  to  us  to  be  authorities  in 
favour  of  the  dicision  in  Fint  v.  TadgetL 

The  next  case,  which  seems  to  have  been  much  relied  upon  by 
the  learned  judges,  is  that  o{  Bovey  v.  SkipwilA,  (I  Ch.Cas.  201). 
There  it  appears  that  a  manor  and  a  rectory  were  mortgaged 
by  Drake  to  Beddingfield.  Drake  then  mortgaged  both  the 
manor  and  rectory  to  Bovey,  the  plaintiff,  and  afterwards 
mortgaged  the  rectory  only  to  the  defendant  Skipwith,  who,  it 
is  expressly  stated,  Aad  no  notice  then  of  the  plaintiff's  security. 
The  defendant,  afterwards  hearing  of  the  plaintiff's  security, 
took  a  transfer  of  that  of  Beddingfield.  It  was  held,  first, 
(apparently  upon  the  authority  of  Marsh  v.  Zee),  that  the  plain* 
tiff  should  not  be  admitted  to  redeem  Beddingfield's  security 
without  paying  off  what  was  due  to  Skip  with;  and  secondly, 
that  the  defendant  should  hold  both  the  manor  and  rectory, 
against  the  plaintiff,  till  all  due  to  him  in  both  securities  was 
paid.  To  this  resolution  the  reporter  has  added  ''  Qusere  tamen;'' 
and  it  appears  that  both  Wylde  and  Twisden,  JJ.,  differing 
from  the  rest  of  the  Court,  thought,  that  after  Skipwith  had 
received  what  was  due  on  Beddingfield's  security,  he  should 
receive  no  more  profits  of  the  manor,  and  that  the  plaintiff 
ought  to  be  let  in  to  receive  them,  and  that  the  defendant  should 
only  make  use  of  Beddingfield's  security  as  to  the  rectory  to  pro* 
tect  his  security  as  to  the  rectory. 

The  next  case  to  be  noticed  is  that  of  Titley  v.  Davies,  (2  Y. 
&  C.  C.  C.  390),  the  result  of  which  is  as  follows : — One  Jenyns, 
having  by  the  same  deed  mortgaged  three  estates  to  Shepheard, 
afterwards  mortgaged  one  of  them  to  Titley,  and  subsequently 
disposed  of  the  two  others  severally,  by  way  of  mortgage  and 
sale,  to  two  other  persons.  It  was  held  by  Lord  Hardwicke, 
that  Titley  redeeming  Shepheard,  must  have  the  same  rights  as 
Shepheard  would  have  had  if  Shepheard  had  bought  Titley's 
mortgage,  and  could  not  be  redeemed  otherwise  than  entirely. 

Now,  both  these  last  two  cases  differ,  we  think,  very  materially 
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from  Fint  t.  Padgeti,  inasmnch  as  in  both  of  them  the  diflerent 
estates  were  all  first  mortgaged  to  the  same  person;  and^  more- 
over, in  Bovey  v.  Skipwith  it  is  expressly  stated  that  the  puisne 
mortgagee,  when  he  advanced  his  money,  had  no  notice  of  the 
second  mortgage,  although  doubtless  he  had  notice  of  it  when 
he  took  a  transfer  of  the  first. 

We  think,  therefore,  that,  independently  of  the  question  of 
notice,  which  their  Lordships  did  not  consider  to  be  material,  a 
very  grave  question  arose  for  their  consideration — whether, 
inasmuch  as  the  first  two  mortgages  of  distinct  estates  were 
made  to  different  persons,  a  third  party,  having  notice  of  the 
second  mortgage,  could,  by  taking  a  transfer  of  the  first  two 
mortgages,  consolidate  them  so  as  to  prevent  the  second  mort- 
gagee of  the  whole  estate  from  doing  what  it  is  admitted  he 
might  have  done  before  the  transfer — redeem  either  of  the  estates 
separately. 

This  question,  both  in  the  court  below  and  in  the  Court  of 
Appeal,  appears  to  have  been  assumed  to  be  clearly  in  favour  of 
the  transferee;  but  no  authority  was  cited,  nor  any  reason  given, 
for  the  conclusion  at  wiiich  they  arrived.  We  did  not,  we  must 
confess,  see  any  legal  or  equitable  grounds  for  conferring  upon 
the  transferee  a  privilege  not  possessed  by  the  two  original 
mortgagors  before  the  transfer,  nor  do  we  think  that  "  ethical 
considerations''  (if  they  are  entitled  to  any  weight  in  a  court  of 
justice)  will  in  any  way  assist  him. 


In  jure  proxima  non  remota  causa  spectatur. — Wbat  is  immediate,  not  what 
is  remote,  must  be  considered,  as  the  causa  causans. 

Melius  est  petere  fontes  quam  sectari  riyulos. — Draw  water  from  the  fountain- 
head,  rather  than  the  rirer  bed.  ^ Anon. 

NoCe. — In  the  English  Courts,  this  first  maxim  has  constant 
reference  to  marine  insurances,  but  will  nevertheless  be  found 
applicable  to  cases  common  to  our  Indian  Courts.  In  actions  upon 
torts,  remoteness  may  be  successfully  pleaded. 
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"  If  things  are  to  be  traced  up  to  their  ultimate  sources^  the 
remote  though  chief  cause  of  the  criminal's  appearance  at  the 
bar  might  be  found  in  his  parents^  his  education,  the  example 
of  others,  the  law,  or  even  the  very  judge  bjr  whom  he  is  tried ; 
still  the  tribunal  cannot  enter  upon  such  matters,  and  can  only 
look  at  the  proximate  cause,  his  own  act.  So  the  non-payment 
of  a  debt,  has  for  the  proximate  cause  the  debtor's  neglect,  but 
the  ultimate  cause  may  be  the  default  of  others  whose  duty, 
either  legally  or  morally,  was  to  have  supplied  him  with  money/' 
Best's  Principles,  Law  of  Evidence,  Section  88,  p,  8*. 

The  same  author.  Section  90,  p.  109,  (with  reference  to  the 
one  general  rule  of  evidence,  that  it  shall  be  the  best  that  the 
nature  of  the  case  will  admit.  Sections  87,  88,  89)  goes  on  thus, 
''  the  remaining  application  of  this  great  principle  which  we 
propose  to  notice  at  present,  seems  based  on  the  maxim,  in  jure 
non  remota  causa  sed  proxima  spectatur/' 

It  may  be  stated  thus,  that  as  a  condition  precedent  to  the 
admissibility  of  evidence,  either  direct  or  circumstantial,  the 
law  requires  an  open  and  visible  connection  between  the  princi- 
pal and  evidentiary  facts,  whether  they  be  ultimate  or  sub*alter- 
nate.  This  does  not  mean  a  necessary  connection,  that  would 
exclude  all  presumptive  evidence ;  but  such  as  is  reasonable  and 
not  latent  or  conjectural.  In  this,  our  judicial  evidence  partakes 
of  the  essence  of  all  sound  Municipal  Law  and  preserves  the 
lives,  liberties  and  properties  of  men,  by  placing  an  effectual 
rein  on  the  imagination  of  those  entrusted  with  the  administra- 
tion of  justice  and  preventing  decision  on  remote  inferences  and 
fancied  analogies.  Vide  also.  Sections  91  and  92.  The 
second  maxim  is  in  reference  to  a  branch  of  the  same  rule, 
which  exacts  original  and  rejects  derivative  proof,  viz.  that  no 
evidence  shall  be  received,  which  shows  on  its  face  that  it  only 
derives  its  force  from  some  other  which  is  withheld. — Idem, 
Section  89,  vide  also  Phillip's  Law  of  Evidence,  Vol.  I.  Chapter 
ix.  p  430. 

In  an  action  in  preemption,  the  question  arose,  as  to  whether 
the  cause  of  action  arose,  upon  the  date  of  registering  the  bill  of 
sale  or  upon  the  date  of  the  claimant's  knowledge  of  the  sale 
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having  taken  place.  Held,  that  limitations  would  begin  to  run 
from  the  latter  date  only.  4th  April,  1850,  Griwur  Narayon^ 
appellant. 

Two  parties  claimed  in  preemption,  the  one  owned  a  house 
within  the  same  enclosure  with  the  house  which  was  sold.  The 
other  owned  the  house  in  the  conterminous  enclosure,  a  wall 
dividing  the  two  enclosures.  Held,  that  the  former  had  the 
better  title.     Mahomed  Ali,  appellant,  26th  December,  1850. 

The  lower  Court  held  that  limitations  would  begin  to  count 
from  the  date  of  a  miscellaneous  order  in  1836.  The  appellate 
Court  held  that  the  defendant's  purchase  in  1833  was  the  regu- 
lating cause.  In  special  appeal,  held  that  the  ruling  of  tlie 
lower  appellate  Court  was  correct,  a  miscellaneous  order  not 
being  operative  to  control  existing  disabilities.  6th  January, 
1853,  Sheo  Sahuy,  appellant. 

The  plaintiff  sued  to  recover  on  a  teep  or  note-of-hand  given 
by  the  defendant  in  acknowledgment  of  a  debt  then  outstanding 
—the  lower  Court  counting  limitations  from  the  date  of  the  debt 
held  that  the  action  was  barred  by  limitations.  Held,  in  special 
appeal,  that  the  teep  was  an  acknowledgment  of  the  debt, 
originating  a  fresh  cause  of  action,  and  the  action  having  been 
preferred  within  12  years  from  the  date  of  the  note-of«hand,  the 
orders  of  the  lower  Court  were  reversed.  Bhudoo  Raoot,  appel- 
lant, 22nd  June,  1847. 

A  decree  upon  a  bond,  was  nonsuited  in  appeal,  because  the 
bond  was  executed  in  another  Moonsiffy.  Held,  in  appeal 
special,  that  the  bond  is  merely  an  evidence  of  the  debt — which 
the  plaintiff  maintained  was  incurred  in  the  jurisdiction  of  the 
lower  Court,  upon  which  point  case  remanded.  Sunker  Mahter, 
24th  June,  1847. 

Note. — This  maxim  has  had  its  true  limits  assigned  in  the 
case  of  Thompson  2?.  Hopper,  (3  Jurist,  N.  S.  d.  Part  I.  p.  133.) 

The  maxim  ''  In  jure  non  remota  causa,  sed  proxima  specta- 
tur,''  has  had  its  true  limits  assigned  to  it  by  the  Court  of 
Queen's  Bench  in  the  recent  case  of  Thompson  v.  Hopper,  (3  Jur. 
N.  S  ,  part  I.  p.  133 ;  26  L.  J,,  Q.  B.,  18).  Like  other  maxims, 
it  requires  to  be  taken  in  a  non-literal  sense,  for  it  is  as  neoes* 
N  2 
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sary  in  law  as  in  logic  (and  in  this  respect  they  are  identical) 
to  trace  effects  to  their  primary  causes,  however  remote  they 
may  be.  To  rest  on  secondary  caases  merely  is  a  fertile  source 
of  error,  and  in  the  administration  of  justice  would  be  the  means 
of  doing  serious  wrong.  The  efficient  cause,  or  the  cause  sine 
qu&  non,  is  the  true  cause,  everything  that  follows  from  it  being 
rather  a  series  of  effects  than  causes  in  themselves.  The  maxim 
in  question  has  been  thus  paraphrased  by  Lord  Bacon : — '^  It 
were  infinite  for  the  law  to  consider  the  causes  of  causes,  and 
their  impulsions  one  of  another ;  therefore  it  contenteth  itself 
with  the  immediate  cause,  and  judgeth  of  acts  by  that,  without 
looking  to  any  further  degree.''  Far  more  difficult  and  compli- 
cated questions,  however,  than  the  tracing  of  a  sequence  of 
events  to  the  first  cause  are  daily  solved  in  our  Courts  of  justice 
in  a  satisfactory  manner.  And  indeed,  in  the  application  of 
this  maxim,  which  is  generally  in  cases  of  insurance,  it  will  be 
found  to  be  practically  disregarded  wherever  it  conflicts  with 
the  principles  of  insurance  law,  or  the  manifest  intention  of  the 
parties.  Thus,  where  a  vessel  laden  with  hides  and  tobacco  had 
in  the  course  of  the  voyage  shipped  large  quantities  of  sea- water, 
and  at  the  termination  of  the  voyage  it  was  discovered  that  tlie 
sea-water  had  rendered  the  hides  putrid,  and  that  the  putrefac- 
tion of  the  hides  had  imparted  an  ill  flavour  to  the  tobacco,  and 
had  thereby  injured  it,  it  was  held  that  the  damage  thus  occa- 
sioned to  the  tobacco  was  a  loss  by  perils  of  the  sea.  (Mantoya 
V.  The  London  Insurance  Company,  6  Exch.  451).  Here  the  Court 
ascended  from  the  proximate  cause,  the  putrefaction  of  the  hides, 
to  that  which  made  them  putrid,  the  shipping  of  sea -water.  So 
where,  upon  an  insurance  against  loss  by  fire,  the  loss  resulted 
from  fire  occasioned  by  the  barratrous  act  of  the  master  and 
crew,  it  was  held  that  the  loss  by  fire  so  caused  was  not  within 
the  policy.  {Waters  v.  The  Louisville  Insurance  Company,  11 
Peters'  Rep.,  U.  S.,  219;  Broom's  Maxims,  170).  And  where 
a  neutral  American  ship  was  captured,  and  condemned  in  a 
French  Court  as  prize,  on  the  ground  that  she  was  not  provided 
with  the  proper  documents,  it  was  held  that  the  owners  could 
not  recover  upon  the  insurance  on  the  ship  as  for  a  loss  by  cap- 
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ture^  as  their  neglect  was  the  efficient  cause  of  the  loss.  {Beli 
V.  Carstairs,  14  East,  374).  And  in  Thompson  v.  Hopper  the 
Taiions  links  of  the  chain  were  traced  with  a  careful  hand,  until 
at  length  the  faulty  one  that  really  caused  the  disaster  was 
fixed  upon  and  condemned.  The  facts  were  these: — ^A  ship, 
having  heen  loaded  in  Sunderland  Harbour,  was  sent  out  of 
the  harbour,  and  across  the  bar,  into  an  open  roadstead,  for 
the  purpose  of  taking  advantage  of  a  spring  tide.  At  this  time 
her  rigging  was  in  some  respects  incomplete,  and  in  consequence 
thereof  she  was  obliged  to  be  brought  up  in  the  roadstead, 
and  risers  were  sent  out,  who  completed  her  rigging  and 
equipment  there.  After  the  defects  had  been  repaired,  but 
before  the  ship  had  left  the  roadstead,  a  sudden  storm  came  on, 
which  caused  her  to  drag  her  anchor,  and  being  unable  to  slip 
the  cable,  she  went  on  shore  and  was  wrecked.  An  action  was 
now  brought  on  the  policy  of  insurance  which  had  been  efiected 
upon  her,  it  being  alleged  by  the  insurer  that  the  loss  had  been 
caused  by  the  perils  of  the  sea.  It  was  proved  at  the  trial,  in 
addition  to  the  above-mentioned  facts,  that  it  was  by  the 
authority  of  the  insurer  that  the  ship  was  sent  out  of  the  harbour, 
and  that  he  was  aware  of  the  state  in  which  she  was  when  she 
left.  The  learned  judge  who  presided  at  the  trial  asked  the 
jury  to  find  whether  any  of  these  wrongfid  acts  on  the  part  of 
tlie  insurer  were  the  direct  atid proximcUe  cause  of  the  loss ;  but 
the  full  Court  held  that  this  was  a  misdirection,  and  that  they 
should  have  been  asked  to  find  whether  any  of  such  acts  were 
the  efficient  cause,  without  which  the  loss  would  not  have  hap* 
pened.  Lord  Campbell,  C.  J.,  in  delivering  the  judgment  of 
the  Court,  said — ''  The  maxim  '  In  jure  non  remota  causa,  sed 
proxima  spectatur,^  is  qualified  by  another  general  maxim, 
'  Dolus  circuitu  non  purgatur ;'  and  ^  dolus'  means  any  wrongful 
act  tending  to  the  damage  of  another.  This  ts  well  illustrated 
by  the  case  of  Daviea  v.  Garhett,  (6  Bing.  N.  C.  717),  which 
was  an  action  for  not  safely  carrying  lime  for  the  plaintiff  in 
the  defendant's  barge  on  a  certain  voyage,  the  declaration 
alleging  that  the  barge  deviated  from  the  usual  and  proper 
course  of  the  voyage,  and  by  means  thereof  was  assailed  by  a 
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storm  and  wrecked,  whereby  the  lime  was  lost.  In  fact,  the 
master  of  the  barge  did  unnecessarily  and  wrongfully  deviate 
from  the  usual  and  proper  course  of  the  voyage.  During  the  de- 
viation a  tempest  wetted  the  lime,  and,  the  barge  taking  fire, 
the  whole  was  lost.  The  defence  was,  that  the  loss  did  not  arise 
directly  and  proximately  from  the  deviation.  '  But,'  said  Tindal, 
C.  J.,  *  it  is  obvious  that  the  legal  consequences  must  be  the 
same  whether  the  loss  was  immediately  by  the  sinking  of  the  barge 
at  once  by  a  heavy  sea  when  she  was  out  of  her  direct  and  usual 
course,  or  whether  it  happened  at  the  same  place,  not  in  conse- 
quence of  an  immediate  death-wound,  but  by  a  connected  chain 
of  causes  producing  the  same  ultimate  event.  We  think  that 
no  wrongdoer  can  be  allowed  to  apportion  or  qualify  his  own 
wrong,  and  that  as  a  loss  has  actually  happened  while  his  wrongful 
act  was  in  operation  and  force,  and  which  is  attributable  to  his 
wrongful  act,  he  cannot  set  up  as  an  answer  to  the  action  the 
bare  possibility  of  a  loss  if  his  wrongful  act  had  never  been 
done.'  •  .  .  We  are  of  opinion  that  the  maxim  relied  upon  can 
never  be  applied  where  it  contravenes  the  fundamental  rule  of 
insurance  law,  that  the  insurers  are  not  liable  for  a  loss  occasioned 
by  the  wrongful  act  of  the  insured."  And  Lord  Campbell 
delivered  it  as  the  opinion  of  the  Court,  that  the  question  in 
such  cases  was  not  whether  the  '^  wrongful  act  or  neglect  of  the 
insured  was  the  proximate  cause  or  causa  causans  of  the  loss, 
but  whether  it  was  a  cause  without  which  the  loss  would  not 
have  happened.''  This  decision,  it  will  be  seen,  affirms  that  the 
Courts  will  look  beyond  the  proximate  to  the  remote  cause ;  at 
all  events,  in  two  cases — first,  where  a  contrary  course  would  con- 
travene the  principles  of  insurance  law,  e.  g.  where  the  loss  has 
been  occasioned  by  the  wrongful  act  or  neglect  of  the  insurer,  in 
which  case  he  ought  not  to  be  indemnified ;  and,  secondly,  where 
it  would  contravene  the  manifest  intention  of  the  parties. 

The  judgment  in  Thompson  ▼.  Hopper  may  also  be  usefully 
applied  to  the  doctrine  of  remoteness  of  damage ;  and  we  cannot 
help  thinking  that  it  will  tend  to  place  it  upon  a  more  satisfactory 
footing  than  it  has  hitherto  occupied.  In  those  instances  in 
which  it  clearly  appears  that  the  defendant's  wrongful  act  was 
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the  efficient  cause  of  the  damage^  what  difference  does  it  make 
in  the  legal  any  more  than  in  the  logical  result,  that  such 
damage  was  not  proximate,  but  removed  from  the  wrongful  act 
by  several  intermediate  effects  ?  The  question  is  one,  no  doubt, 
of  considerable  difficulty,  but  it  may  be  well,  in  reference  to  it, 
to  bear  in  mind  the  language  of  Tindal,  C.  J . — "  No  wrongdoer 
can  be  allowed  to  apportion  or  qualify  his  own  wrong." — Jurist, 
March  Uth,  1857. 

Thompson  and  others  v.  Hopper. — Nov.  26,  1856. 
Policy  of  insurance — Loss — Wrongful  act  of  insured — Efficient 
cause — Direction  to  jury. 
Declaration  upon  a  policy  of  insurance,  alleging  a  loss  by  the 
perils  of  the  sea.  Plea,  that  plaintiffs  knowingly,  wilfully, 
wrongfully,  and  improperly  sent  the  ship  to  sea  in  an  unsea- 
worthy  state,  and  wrongfully  and  improperly  caused  and  permit* 
ted  her  to  be  and  remain  on  the  high  seas,  near  to  the  sea-shore, 
for  a  great  length  of  time,  in  the  state  and  condition  aforesaid, 
during  which  time  the  ship,  by  reason  of  the  premises,  was 
wrecked  and  lost.  At  the  trial  it  appeared  that  on  the  22nd 
November,  the  ship,  having  been  loaded,  was  by  authority  of 
plaintiffs,  towed  out  of  Sunderland  Harbour  at  five  p.  m.,  and 
over  the  bar,  for  the  purpose  of  taking  advantage  of  a  spring 
tide.  Some  of  her  shrouds,  which  had  been  cast  off  for  the 
purpose  of  loading  her,  were  not  replaced,  and  her  rigging  was 
incomplete.  In  consequence,  plaintiff,  who  was  on  board,  order- 
ed her  to  be  brought  up  in  the  open  roadstead,  and  lumpers  were 
sent  out  to  complete  her  equipment.  After  her  equipment  was 
completed,  but  before  she  had  left  the  roadstead,  a  sudden  storm 
came  on,  and  owing  to  a  defect  in  the  chain  the  cable  broke,  and 
she  went  on  shore  and  was  lost : — Held  that  the  insurers  being 
not  liable  for  a  loss  occasioned  by  the  wrongful  act  or  default  of 
the  insured,  if  the  misconduct  was  the  efficient  cause,  without 
which  the  loss  would  not  have  happened,  the  question  for  the 
jury  was,  not  only  whether  the  loss  was  attributable  to  all  or 
any  of  the  alleged  causes  of  unseaworthiness,  but  whether  it 
was  occasioned  by  any  wrongful  act  or  default  of  plaintiffs  alleged 
in  the  plea. 
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Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the 
Court. — This  was  an  action  on  a  policy  of  insurance  on  the  ship 
Mary  Graham,  from  the  21st  October,  1854,  to  the  1st  March, 
IS55.    The  declaration  alleged  a  loss  by  perils  of  the  sea. 

The  first  plea  alleged  that  at  the  time  of  the  insurance  the 
ship  was  lying  in  the  port  of  Sunderland,  bound  for  Constanti- 
nople ;  that  she  was  loaded  with  a  cargo  of  coals  to  be  carried  in 
that  voyage ;  that  the  plaintiffs,  after  she  was  so  loaded,  sent  her 
out  to  sea  in  an  unsea worthy  state ;  and  that  while  she  was  on 
the  high  seas  in  an  unseaworthy  state  she  was  wholly  lost.  A 
second  plea  added  that  the  plaintiffs  so  sent  her  to  sea  in  an 
unseaworthy  state  "  knowingly,  wilfully,  wrongfully,  and  impro- 
perly.'* By  a  majority  of  the  Court  these  two  pleas  were  held 
to  be  bad,  on  the  ground  that,  there  being  no  implied  warranty 
of  seaworthiness  in  a  time  policy,  this  policy  had  attached  not- 
withstanding the  alleged  unseaworthiness,  and  that  the  pleas 
did  not  in  any  way  impute  the  loss  to  the  unseaworthiness,  or  to 
the  alleged  improper  conduct  of  the  insured. 

But  there  was  a  third  plea,  which  further  alleged,  "  that  the 
plaintiffii  wrongfully  and  improperly  caused  and  permitted 
the  ship  to  be  and  remain  on  the  high  seas,  near  to  the  sea- 
shore, for  a  g^eat  length  of  time,  in  the  state  and  condition 
aforesaid,  during  which  time  the  said  ship,  by  reason  of  the 
premises,  became  and  was  wrecked  and  wholly  lost.*'  The  third 
plea  the  Court  unanimously  held  to  be  sufficient.  The  plaintiffs 
having  traversed  it,  as  well  as  demurred  to  it,  the  issue  was  tried, 
before  my  Brother  Bramwell,  at  the  last  assizes  for  the  county 
of  Durham,  when  the  verdict  was  found  for  the  plaintiffs.  A 
rule,  however,  was  granted  to  shew  cause  why  there  should  not 
be  a  new  trial  for  misdirection,  '^  in  this,  that  the  learned  judge 
called  the  attention  of  the  jury  to  each  particular  cause  of  unsea- 
worthiness, and  directed  them  to  find  whether  the  loss  was  attri- 
butable to  all  or  any  of  such  causes,  but  did  not  leave  it  to  them- 
to  find  whether  or  not  the  moving  cause  of  the  loss  was  the  send- 
ing of  the  ship  to  sea  in  an  unseaworthy  state  which  render- 
ed  it  necessary  to  detain  the  ship  on  a  dangerous  position  for  a 
considerable  time.'* 
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*  This  appears  to  be  subBtantially  a  correct  statement  of  the 

learned  judge's  direction^  and  the  question  whether  this  direction 

^  was   defective   and  exceptionable,   depends  entirely    upon    the 

construction  to  be  put  upon  the  concluding  allegation  in  the 
third  plea.  If  this  means  only  that  the  loss  was  caused  directly 
and  proximately  by  the  unseaworthiness  of  the  ship,  the  ques- 
tions left  to  the  jury  embrace  all  that  was  material  for  their 
consideration,  and  the  findings  of  the  jury  (which  are  sufficiently 
supported  by  the  evidence)  entitle  the  plainti£b  to  retain  their 
verdict.  According  to  the  report  of  the  learned  judge,  "  the 
jury  in  effect  found  that  the  vessel  was  lost,  owing  to  the  drag- 
ging of  the  cable,  and  the  inability  to  cut  or  slip  it,  which 
inability  was  accidental,  and  arising  at  the  moment,  and  was  not 
caused  directly  or  indirectly  by  any  unseaworthiness."  The 
words  ''or  indirectly''  here  introduced  merely  intimate  the 
opinion  of  the  jury  that  the  proximate  cause  of  the  loss  was  not 
in  any  degree  the  whole  or  any  part  of  the  unseaworthiness, 
which  they  did  find  to  exist.  Whether  the  loss  was  caused 
remotely  or  indirectly  by  the  unseaworthiness  of  the  ship,  or  by 
the  improper  conduct  of  the  insured,  was  never  submitted  to  the 
jury. 

In  holding,  upon  the  demurrer,  that  the  third  plea  was  a  good 
bar  to  the  action,  we  did  not  proceed  on  the  narrow  ground  that 
the  unseaworthiness  was  the  direct  and  proximate  cause  of  the 
loss.  We  considered  that  the  plea  was  framed  upon  the  principle 
that  a  man  shall  not  be  allowed  to  avail  himself  of  his  own 
wrong.  The  plea  charges  wrongful  acts  on  the  part  of  the 
insured,  of  which  they  were  personally  guilty,  and  avers  that 
the  loss  was  occasioned  by  these  wrongful  acts.  The  whole  plea 
being  traversed,  the  jury  were  to  consider  whether  the  wrongful 
acts  charged  were  proved,  and  whether  they  occasioned  the  loss. 
The  jury  have  found  the  allegations  to  be  true,  that  ''  the  plain- 
tifi  knowingly,  wilfully,  wrongfully,  and  improperly  sent  the 
ship,  when  loaded,  out  to  sea  in  an  unseaworthy  state,  and  when 
she  was  not  fitted  for  the  voyage,  and  when  she  was  not  in  a  tic 
and  proper  condition  safely  to  go  to  sea,  and  at  a  time  when  it 
was  dangerous  for  the  ship  to  go  to  sea  in  the  state  and  condition 
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in  whioh  ^e  then  wa8^  and  wrongftilly  and  impiroperlj  cansed 
and  permitted  the  ship  to  be  and  remain  on  the  high  seas,  near 
to  the  sea-shore,  in  the  state  and  condition  aforesaid/'  By  the 
authority  of  the  plaintiffs,  (one  of  them  being  on  board),  the 
ship  was  sent  from  the  dock  and  the  harbour  of  Sunderland  into  an 
open  roadstead,  when  from  the  state  of  the  shrouds  and  other 
deficiencies  she  was  unfit  to  carry  sail  or  to  proceed  on  the 
voyage  to  Constantinople :  she  was  in  consequence  brought  up  in 
the  open  roadstead  that  her  equipment  might  be  completed.  This 
was  contrary  to  the  usual  course  of  navigation,  and  exposed  the 
ship  to  extraordinary  peril.  An  impending  storm  overtook  her 
while  in  the  roadstead,  and  by  an  accident  unconnected  with  the 
unseaworthiness  she  was  wrecked ;  but  if  she  had  been  seaworthy 
when  she  left  the  harbour,  and  had  prosecuted  her  voyage  with«- 
out  being  brought  up  and  remaining  in  the  roadstead,  there  is 
strong  reason  for  believing  that  she  would  have  weathered  the 
storm,  and  reached  her  port  of  destination  in  safety. 
'  The  question  which  we  have  to  determine  is,  whether  the 
judge  was  right  in  supposing  the  concluding  allegation  of  the 
plea  to  be,  that  the  loss  arose  directly  and  proximately  from  the 
unseaworthiness.  We  shall  best  discover  what  is  the  proper 
construction  of  the  plea  by  considering  what  is  the  general  law 
upon  this  subject  as  between  insurers  and  insured. 

The  plaintiff's  counsel  rely  upon  the  maxim,  ''  In  jure  non 
remota  causa  sed  proxima  speetatur''—  thus  panq[>hrased  by  Lord 
Bacon,  (Bac.  Law  Tracts,  86,  ed.  1787)  ''  It  were  infinite  for  the 
law  to  judge  the  causes  of  causes,  and  their  impulsions  one  of 
another ;  therefore  it  contenteth  itself  with  the  immediate  cause, 
«nd  judgeth  of  acts  by  that,  without  looking  to  any  farther 
'degree.''  They  argue  that  the  right  construction  was  put  upon 
the  language  of  the  plea  by  the  learned  judge  ;  because,  unless 
the  unseaworthiness  was  the  proximate  cause  of  the  loss,  it  can 
afford  no  defence  to  the  underwriters.  The  legal  maxim  relied 
upon  is  very  much  to  be  respected,  and  it  has  been  very  properly 
applied  to  various  points  of  insurance  law,  where  consideration  is 
had  of  partioilar  perils  for  which  insurers  undertake  to  be  liable, 
and  particular  perils  from  which  they  are  exempted,  and  where 
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qoestioQs  hare  arisen  whether  the  loss  in  proved  to  have 
occurred  in  tbe  manner  alleged  in  the  declaration^  as  in  the 
cases  of  LivicY.  Jamon,  (1£  East,  648);  Busk  v.  The  Royal 
Exchange  Assnranee  Company,  (2  B.  &  Al.  7S);  Walter  v. 
Mailland,  (5  B.  &  AL  171) ;  BisAop  v.  Pentland,  (7  B.  &  Cr. 
?19) ;  Li^on  v.  8a(Uer,  (5  M.  ft  W.  405) ;  Redman  v.  Wilson,  (14 
M.  ft  W.  476);  and  Eeyman  v.  Pariah  (2  Camp.  149).  But 
even  here  tbe  maxim  is  not  to  be  applied  if  it  would  contravene 
the  principles  of  insurance  law  and  the  manifest  intention  of  the 
parties.  Thus,  where  a  vessel  laden  with  hides  and  tobacco  had, 
in  the  course  of  the  voyage,  shipped  large  quantities  of  sea  water, 
and  at  the  termination  of  the  voyage  it  was  discovered  that  the 
sea  water  had  rendered  the  hides  putrid,  and  that  the  putrefac- 
tion of  tbe  bides  had  imparted  an  ill-flavour  to  the  tobacco,  and 
bad  thereby  injured  it,  it  was  held  tiiat  tbe  damage  thus  occa- 
sioned to  the  tobacco  was  a  loss  by  perils  of  the  sea  (Montoya  v., 
The  London  Insurance  Company ^  6  Exch.  451).  There  the  cause 
of  the  direct  cause  of  the  damage  was  regarded.  So  where, 
upon  an  insurance  against  loss  by  fire,  the  loss  resulted  from  fire 
occasioned  by  the  barratrous  act  of  the  master  and  crew,  it  was 
held  that  the  loss  by  fire  so  caused  was  not  within  the  policy. 
(Waters  v.  The  Merchants*  Louisville  Insurance  Company,  11 
Peters'  Eep.,  U.  S.,  213,219 ;  Broom's  Maxims,  2nd  ed.,  168). 
The  maxim  '*  In  jure  non  remota  causa  sed  proxima  spectatur*' 
is  qualified  by  another  legal  maxim,  ^'  Dolus  circuitu  non  purga- 
tur;''  and  ''dolus''  means  any  wrongful  act  tending  to  the 
damage  of  another.  This  is  well  illustrated  by  the  case  of  Davis 
v.  Oarreti,  (6  Bing.  716).  Action  for  not  sai'ely  carrying  lime 
for  the  plaintiff  in  the  defendant's  barge  on  a  certain  voyage, 
tbe  declaration  alleging  that  the  barge  deviated  from  the  usual 
and  proper  course  of  the  voyage,  and  by  means  thereof  was 
assailed  by  a  storm,  and  wrecked,  whereby  the  lime  was  lost. 
In  fact^  the  master  of  the  barge  did  unnecessarily  and  wrongfully 
deviate  from  the  usual  and  proper  course  of  the  voyage ;  during 
the  deviation  a  tempest  wetted  the  lime,  and  tbe  barge  taking  fire, 
the  whole  was  lost.  The  defence  was,  that  the  loss  did  not  arise 
directly  and  proximately  from  the  deviations.  But  Tindal,  C.  J., 
o  2 
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fiaid^  (pp.  723  7£4),  '*  It  is  obvious  that  the  legal  consequences 
must  be  the  same  whether  the  loss  was  immediately  by  the 
sinking  of  the  barge  at  once  by  a  heavy  sea  when  she  was  out 
of  her  direct  and  usual  course,  or  whether  it  happened  at  the 
same  place,  not  in  consequence  of  an  immediate  death's  wound, 
but  by  a  connected  chain  of  causes  producing  the  same  ultimate 

event We  think  that  no  wrongdoer  can  be  allowed  to  apor- 

tion  or  qualify  his  own  wrong,  and  that  as  a  loss  has  actually 
happened  whilst  his  wrongful  act  was  in  operation  and  force, 
and  which  is  attributable  to  his  wrongful  act,  he  cannot  set  up 
as  an  answer  to  the  action  the  bare  possibility  of  a  loss,  if  his 
wrongful  act  had  never  been  done/'  So  there  was  judgment  for 
the  plaintiff. 

We  are  of  opinion  that  the  maxim  relied  upon  can  never  be 
applied  where  it  contravenes  the  fundamental  rule  of  insurance 
law,  that  the  insurers  are  not  liable  for  a  loss  occasioned  by  the 
wrongful  act  of  the  insured.  This  rule  is  laid  down  in  every 
case  and  treatise  upon  the  subject.  Of  these  we  were  very 
copiously  reminded  during  the  argument,  and  they  need  not 
now  be  more  particularly  referred  to»  Is  it  to  be  said,  then,  that 
to  exempt  the  insurers  from  liability,  the  misconduct  of  the 
insured  must  be  the  direct  and  proximate  cause  of  the  loss  ? 
We  think  that  for  this  purpose  the  misconduct  need  not  be  the 
causa  causans,  but  that  the  insured  cannot  recover  if  their  mis- 
conduct was  causa  sine  qua  non.  In  that  case  they  have  brought 
the  misfortune  upon  themselves  by  their  own  misconduct,  and 
they  ought  not  to  be  indemnified.  The  very  object  of  insurance 
is  to  indemnify  against  fortuitous  losses,  which  may  occur  to  men 
who  conduct  themselves  with  honesty  and  with  ordinary  pru- 
dence.  If  the  misconduct  is  the  efficient  cause  of  the  loss,  the 
insurers  are  not  liable. 

For  this  doctrine  it  will  be  enough  to  cite  the  leading  case  of 
Belly,  Carslairs,  (14  East,  874).  There  the  declaration  on  a 
policy  of  insurance  on  an  American  ship  alleged  a  loss  by  capture, 
and  it  was  proved  that  during  the  voyage  insured  the  ship  was 
captured  by  a  French  privateer,  carried  into  a  French  port,  and 
condemned  as  prize.    But  it  further  appeared  that  she  had  not 
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been  properly  docamented  according  to  existing  treaties  between 
the  United  States  of  America  and  France^  and  this  was  stated  in 
the  sentence  of  the  French  Coart  of  Admiralty  to  be  the  ground 
of  the  condemnation.  The  Court  there  adopted  the  argument 
of  the  counsel  for  the  defendant^  that  it  is  the  duty  of  the  insured 
to  do  all  that  lies  on  him  to  secure  the  thing  insured ;  that  the 
underwriter  only  insures  against  fortuitous  losses,  against  which 
the  insured  cannot  provide ;  and  that  although  capture  was  the 
proximate  cause  of  the  loss,  it  had  been  occasioned  by  the  default 
of  the  insured  in  not  providing  the  ship  with  proper  documents 
required  by  treaties  between  the  state  to  which  she  belonged  and 
other  countries.  Lord  EUenborough  says,  (p.  302),  ^'  This  ia  un- 
questionably such  an  adjudication  of  the  capture  of  the  property 
insured  as  prise  as  prim&  facie  entitles  the  plaintiff  to  recover  aa 
for  a  loss  by  a  capture  within  the  terms  of  his  policy.  But  as  the 
sentence  is,  in  our  opinion,  equally  to  be  regarded  as  evidence  of 
the  facte  inducing  the  condemnation,  and  upon  which  the  condem- 
nation proceeds,  as  of  the  judicial  act  of  condemnation  itself,  it 
is  material  to  look  at  the  alleged  ground  of  condemnation  in 
order  to  see  whether  it  has  been  occasioned  by  any  act  or 
neglect  on  the  part  of  the  insured ;  for  if  it  has  been  so  occasioned, 
it  would  not  be  loss  against  which  the  insurer  would,  upo|i  any 
principle  of  reason  or  justice,  as  applied  to  this  species  of  contract, 
be  required  to  indemnify,  the  indemnity  stipulated  on  his  part 
being  only  against  the  perils  described  in  the  policy,  as  far  as 
they  operate  upon  the  property  insured  adversely,  and  not 
through  the  medium  of  any  act  or  neglect  on  the  part  of  the 
insured  himself  producing  the  loss  of  the  property  insured/'  He 
concludes  by  saying,  (p.  803),  "We  are  of  opinion  that  the 
plaintiff,  the  insured,  cannot  claim  from  the  underwriter  an 
indemnity  for  a  loss  thus  occasioned  by  themselves.'^ 

The  question,  therefore,  seems  to  be,  not  whether  the  wrongful 
act  or  neglect  of  the  insured  was  the  proximate  cause  or  causa 
causans  of  the  loss,  but  whether  it  was  a  cause  without  which  the 
loss  would  not  have  happened — ^whether  the  loss  was  fortuitous,  or 
whether  it  was  induced,  or  occasioned  by,  or  proceeded  from  the 
wrongful  act  or  neglect  of  the  insured.    This  will  not  lead  to  the 
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consideration  of  an  indefinite  series  of  causes  supposed  to  act  upon 
each  other.  Unless  the  proximate  cause  of  the  loss  is  put  in 
motion  by  the  wrongful  act  or  neglect  of  the  insured^  so  that  the 
jury  can  clearly  see  that  without  this  act  or  neglect  the  loss 
would  not  have  happened,  tbey  cannot  say  the  insured  induced 
or  occasioned  the  loss,  and  the  underwriter  would  be  held  liable, 
the  proximate  cause  being  a  peril  for  which,  by  the  policy,  he  is 
Mable* 

At  what  conclusion  the  jury  may  arrive  in  this  case  it  is  not 
for  us  to  say ;  but  there  surely  is  evidence  from  which,  if  the 
question  had  been  left  to  them,  they  might  have  concluded  that 
the  wrongful  act  and  neglect  of  the  insured  led  to  the  loss,  although 
not  the  proximate  cause  of  it.  The  fact  is  admitted,  that  the 
ship  was  unseaworthy  when  she  sailed,  and  there  were  witnesses 
who  swore  that  it  was  very  dangerous  to  send  her  into  the  open 
roadstead  in  that  condition;  that  when  brought  up  she  was 
exposed  to  a  peril  which  she  would  have  escaped  had  she  been 
able  to  carry  sail  and  to  pursue  her  voyage ;  and  that  if  she  had 
done  so,  the  accident  from  the  dragging  of  the  cable  never  would 
have  occurred. 

We  are  therefore  of  opinion  that  the  direction  of  the  learned 
judge  .was  defective,  that  the  rule  for  a  new  trial  should  be  made 
absolute,  and  that  it  should  be  put  to  the  jury,  not  only  whether 
the  loss  was  attributable  to  all  or  any  of  tiie  alleged  causes  of 
unseaworthiness,  but  whether  the  loss  was,  in  their  opinion, 
occasioned  by  any  wrongful  act  or  default  alleged  in  the  plea  of 
which  they  shall  believe  upon  the  evidence  that  the  insured  were 
guilty. 

I  may  add,  that  although  no  point  was  reserved  at  the  trial  in 
this  case,  and  although  the  Court  is  not  divided,  we  will  most 
willingly  give  leave  to  appeal,  if  the  plaintiffs  would  wish  to 
take  the  opinion  of  a  Court  of  error  upon  the  question  before 
going  down  to  a  new  trial. — Rule  absolute  Jbr  new  trial. 

A  fanner  held  a  lease  from  Government  dated  1837,  and 
having  been  dispossessed  of  a  portion  of  the  lands,  the  collector 
in  184^,  marked  off  the  boundaries,  within  which  these  lands 
were  situated.     In  an  action  brought  by  the  farmer  to  recover 
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mesne  profits  from  1 245  F.  S.  to  1 249  F.  S.  the  question  of  limita- 
tion arose.  The  lower  Court  held  that  they  would  begin  to 
run  from  the  date  of  the  demarcation  of  the  boundaries  and 
decreed  for  the  plaintiff.  Held  on  appeal^  that  the  causa  causans, 
was  the  original  dispossession  of  the  plaintiff^  and  the  decree  of 
the  lower  Court  was  set  aside^  the  plaintiff's  action  being  barred 
by  limitations.  26th  June,  1854>,  Maharajah  Mohesnr  Bucbsh, 
appellant. 

In  an  action  to  annul  a  possessory  award  under  Act  lY.  1340, 
held  that  limitations  began  to  run  from  the  date  of  disposses- 
sion, not  from  the  date  of  the  Magistrate's  Roobacary,  26th 
August,  1S5S,  Adjhodya  Pershad,  appellant,  12th  February, 
1852,  Baboo  Gooroodas,  appellant,  p.  427,  S.  D.  1847,  Byrob- 
ck under  Chowdry,  appellant,  18th  January,  1850,  Pittumber 
Boy,  appellant.  The  same  as  to  Act  XY.  1824,  12  th  August^ 
1847,  Byrobchunder  Chowdry. 

A  butwarra  is  to  be  considered  to  have  legally  commenced  from 
the  date  on  which  it  is  ordered  to  be  made  by  the  collector.  23rd 
June,  1853,  Ri^h  Badanarayon,  appellant. 

The  jdaintiff  sued  to  recover  possession  of  certain  lands,  on 
the  8th  of  August,  1848,  in  reversal  of  a  possessory  award  under 
Aet  XY.  1821*,  dated  February  5th,  1825,  to  which  limitations 
was  pleaded — to  objection  it  was  replied  that  the  dispute  remain- 
ed unsettled  in  the  Survey  department  until  1847.  That  a  suit 
had  been  iustttuted  in  1886,  which  was  remanded  and  struck 
off  for  default  in  1845.  That  on  the  dOth  March,  1847,  the 
Deputy  Collector,  declared  the  land,  to  belong  to  appellant's 
village,  but  that  order  being  reversed,  the  lands  were  finally  at- 
tached to  the  defendant's  estate  on  the  15  th  of  May,  1848,  and 
the  suit  instituted  on  the  8th  of  August.  Held  that  limitations 
began  to  ran  from  the  decision  in  February  1825,  and  his  laches 
was  over  twenty  years  at  the  date  of  instituting  his  action,  ac^ 
corduigly  his  appeal  wiis  dismissed.  May  15th,  1855,  Mohunt 
Eumolperkash  Doss,  appellant. 

A  ship,  being  insured  under  a  time  policy,  was  during 
the  time  captured  by  pirates.  She  was  afterwards  recaptured 
hy  an  English .  ship  of  war,   but  kept  by  them  as  a  prize ; 
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whereupon  the  owners  gave  notice  of  abandonment.  The  ship 
was  afterwards  sent  to  EngUnd  under  the  care  of  a  prize- 
master^  with  orders  to  obtain  an  adjudication  in  the  Court  of 
Admiralty^  but  meeting  with  bad  weather,  put  into  F.,  and  was 
sold  by  the  prize-master.  Afterwards  the  owners  brought  an 
action  against  the  underwriters  as  for  a  total  loss: — Held,  that 
they  were  entitled  to  recover  as  for  a  total  loss,  for  capture  by 
pirates  was  a  total  loss  in  the  first  instance,  and  such  total 
loss  could  not  be  reduced  to  a  partial  loss  unless  either  the  ship 
was  restored  to  the  possession  of  the  owners  before  action  brought, 
or  they  had  the  power  of  resuming  possession  of  her  before  action 
brought :  it  being  immaterial  whether  they  had  the  right  to  im- 
mediate possession,  and  whether  the  recaptors  had  any  right  to 
detain.  Dean  v.  Horttly,  3  El.  &  BL  180 ;  18  Jur.  623;  23  L. 
J.,  Q,  B.  \i9,— Digest,  Jurist. 

The  defendants,  common  carriers  by  water,  were  conveying 
the  plaintiflTs  goods  for  hire  ia  a  boat  towed  by  one  of  their 
steam-packets.  As  the  steam-packet  approached  a  pier  to  take 
in  passengers,  the  captain  of  the  packet  stopped  its  course,  in 
order  to  allow  another  vessel  to  clear  away  from  the  pier..  This 
was  a  proper  course  on  the  part  of  the  captain,  but  the  day 
being  boisterous  and  the  tide  running  strong,  with  a  good  deal 
of  sea,  though  there  was  nothing  unusual  in  the  weather,  the 
effect  of  the  stoppage  was  that  the  tow-boat  was  driven  by  the 
wind  and  tide  against  the  rudder  of  the  steam-packet,  so  that  it 
was  injured  and  the  plaintiff's  goods  damaged.  There  was  no 
negligence  on  the  part  of  any  one : — Held,  that,  though  there 
was  no  negligence,  the  defendants,  as  common  carriers,  were 
liable  to  indemnify  the  plaintiff  for  the  damage  caused  by  the 
accident,  since  it  could  not  be  said  to  be  imputable  immediately 
to  the  act  of  God,  for  the  proximate  cause  of  the  ii\jury  was  the 
stoppage  of  the  steam-packet.  Oakley  v.  Port  of  Portsmouth 
and  Ryde  United  Steam-packet  Company^  11  Exch.  618;  25  L.  J., 
Exch.,  99— C.  C.  k.— Digest,  Jurist. 

In  an  action  to  set  aside  a  settlement,  limitations  will  begin 
to  run  from  date  of  settlement,  and  not  from  the  date  of  the 
preliminary  measurement.  3rd  of  May,  1852,  Syud  Usmutollah, 
appellant. 
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Held^  that  in  an  action  to  recover  mesne  profits  the  period 
spent  in  litigating  the  substantive  right  should  be  deducted 
in  limitations  and  that  they  would  begin  to  run  from  the 
date  of  the  final  decree  in  the  original  cause.  8th  Septem- 
ber,  1853,  Asrawul  Singh,  appellant,  23rd  September,  1853, 
Mahomed  Hosein,  appellant. 

The  year  of  grace  for  redemption  of  a  mortgage,  runs  from 
the  date  of  the  notice  issued,  and  not  the  date  of  the  service  of 
the  notice.  Ruttonmonee,  appellant,  19th  June,  1847,  Kunhya 
Lall  Takoor,  15th  June,  1846. 

In  preemption,  the  plaintiff  being  a  sharer  in  the  thing  sold, 
which  was  an  interest  iu  an  estate,  of  which  the  plaintiff  was  a 
joint  proprietor,  held  to  have  a  preferential  claim  to  that  of  the 
defendant  who  was  a  sharer  of  another  village.  Jugdeonarayon, 
appellant,  24th  February,  1853. 

A  suit  for  money,  advanced  upon  the  security  of  a  landed 
tenure,  must  not  be  brought  with  reference  to  the  locality  of  the 
lands,  but  with  reference  to  the  locale,  in  which  the  cause  of 
action  originally  arose  and  in  which  the  parties  are  resident. 
7th  February,  1 853,  Mozim  Ali,  appellant. 

A  widow  having  admitted  the  succession  of  her  adopted  son 
or  a  natural  born  son  to  the  estate  of  her  deceased  husband,  an 
action  can  be  instituted  during  the  life-time  of  the  widow  and 
limitations  will  run  from  the  date  of  the  succession  of  the  adopt- 
ed son,  against  any  action,  and  not  from  the  date  of  the  actual 
death  of  the  widow.  Bhyrobchunder,  appellant,  3rd  August, 
]850. 

A  party  having  over-valued  his  suit,  so  as  to  affect  the  ques- 
tion of  appellate  jurisdiction,  the  lower  Courts  nonsuited  the 
action.  In  appeal,  question  arose  as  to  liability  to  nonsuit,  the 
Court  in  which  the  action  was  brought,  being  one  of  unlimited 
jurisdiction.  In  reversal  of  a  precedent  to  the  contrary,  held  that 
the  penalty  of  nonsuit  could  not  be  incurred.  The  over-valua- 
tion in  this  case,  affected  the  jurisdiction  in  appeal,  as  the  amount 
of  suit  and  not  the  amount  decreed,  rules  the  cognizance  of  tliQ 
appellate  Court.  Section  4,  Reg.  XXV.  1837,  and  preamble 
Reg.  XIII.  1808.  Order  of  nonsuit  reversed ;  case  remanded  fox 
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trial  as  a  cause  of  action,  valued  at  4,097  Rs.     Rajah  Punoshah 
Roy,  appellant,  9th  April,  1855. 

This  illustration  is  given  to  show,  that  the  change  of  appellate 
jurisdiction,  as  the  consequence  of  over- valuation,  was  held  to  be 
"  too  remote,'*  the  proximate  jurisdiction  not  being  changed 
by  it.  Again  too,  the  amount  of  the  suit  is  the  proximate,  regu* 
lating  the  jurisdiction  in  appeal,  not  the  amount  decreed. 

The  petitioner's  estate  was  sold  in  1 803.  Objecting  to  the  sale, 
he  applied  to  the  Revenue  authorities  and  failing  to  obtain  re- 
dress he  applied  by  petition  in  1807,  to  the  Provincial  Court, 
which  Court  desired  him  to  apply  to  the  Board  of  Revenue 
which  he  did  in  1817,  and  the  Board  on  the  17  th  February, 
1818,  referred  him  to  a  civil  action,  and  on  the  5th  December, 
3829,  or  eleven  years  and  ten  months  afterwards,  the  petitioner 
instituted  an  action  in  the  Civil  Court,  which  was  held  to  be 
barred  by  limitations.  On  application  for  review,  question  arose, 
as  to  whether  limitations  would  begin  to  run  from  the  date  of 
the  order  of  the  Provincial  Court,  or  from  the  date  of  the  order 
of  the  Board  of  Revenue.  Held  that  limitations  applied,  as  they 
began  to  run  from  the  date  of  the  orders  of  the  Provincial  Court. 
Onnao  Singh,  appellant,  12th  August,  1836. 

The  case  of  Hill  v.  Balls,  taken  from  the  Jurist,  June  27th, 
1857,  illustrates  this  maxim,  as  also,  the  maxim  caveat  emptor.  It 
may  be  generally  useful  as  a  good  precedent  and  is  annexed  for 
reference. 

Hill  v.  Balls. — June  \%thy  1857. 

Nuisance — 16  ^17  VicL  o.  62~Sale  of  slandered  hone — 

KoTse  repository — Remoteness  of  damage, 

A  declaration  alleged  that  the  defendant,  being  possessed  of  a 
horse  which  he  knew  to  be  afflicted  with  glanders,  caused  it  to  be 
sold  by  auction  at  a  horse  repository ;  that  the  plaintiff,  believing 
it  to  be  in  a  healthy  state,  purchased  it ;  that  by  reason  of  the 
disease  it  was  worthless  to  him,  and  he  wa*  put  to  expense  in 
having  a  veterinary  surgeon  to  examine  it ;  and  in  consequence 
of  its  being  put  into  a  stable  with  another  horse,  that  horse  be- 
came infected  and  died,  and  the  plaintiff  was  put  to  expense  in 
endeavouring  to  cure  it : — Held,  that  this  declaration  disclosed 
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no  ground  of  action,  either  at  common  law  or  under  the  16  &  17 
Vict.  c.  62. 

Per  Martin  and  Bramwell,  BB.,  (dubitante  Pollock,  C.  B.)— 
The  mere  fact  of  selling  a  glandered  horse  is  not  an  illegal  act, 
either  at  common  law  or  under  the  16  &  17  Vict.  c.  62. 

The  declaration  alleged  that  the  defendant  was  possessed  of  a 
horse  which  was  afflicted  with  a  certain  infectious  disease,  to  wit, 
the  glanders,  yet  the  defendant,  well  knowing  the  horse  to  be 
afflicted  with  the  disease,  caused  it  to  be  sold  by  auction  at  a 
certain  horse  repository ;  and  the  plaintiflp,  believing  the  horse  to 
be  in  a  healthy  state  and  condition,  became  the  purchaser  there- 
of at  the  sale,  and  paid  therefore  a  large  sum  of  money,  to  wit, 
&c.,  and  by  reason  of  the  diseased  state  and  condition  of  the 
horse,  it  was  utterly  worthless  to  the  plaintiff,  and  he  necessarily 
paid  certain  money,  to  wit,  Sec.,  to  a  veterinary  surgeon  for 
examining  the  horse  and  reporting  as  to  its  state  and  condition ; 
and  in  consequence  of  the  horse  being  put  into  a  stable  of  the 
plaintiff  wherein  a  certain  other  horse  of  the  plaintiff,  of  great 
value,  to  wit,  &c.,  then  was,  the  last-mentioned  horse  became 
infected  with  the  disease  and  died,  and  the  plaintiff  was  forced 
and  obliged  to  pay  a  large  sum  of  money,  to  wit,  &c.,  in  and 
about  endeavouring  to  cure  this  last  mentioned  horse  of  the 
disease.  To  this  declaration  the  defendant  demurred  and  the  de- 
murrer was  argued  in  Easter  Term. 

Rat/mond,  in  support  of  the  demurrer. — This  declaration  dis- 
closes no  cause  of  action.  If  founded  on  the  common  law,  it 
does  not  allege  either  fraud,  misrepresentation,  or  warranty.  It 
states  that  the  defendant  took  a  glandered  horse  to  a  horse 
repository,  and  there  sold  it  to  the  plaintiff;  but  the  selling  a 
glandered  horse  is  not  an  unlawful  act,  for  a  party  might  want 
it  to  kill  and  anatomise.  It  would  be  different  if  such  a  horse 
were  sold  in  a  public  place  under  circumstances  rendering  it 
dangerous  to  others ;  but  the  horse  repository  mentioned  in  this 
declaration  may,  for  all  that  appears  to  the  contrary,  be  a  place 
for  the  sale  of  diseased  horses.  The  principal  question  in  tiie 
case,  however,  is,  whether  tlie  declaration  is  good  within  the  16 
&  17  Vict.  c.  62,  s.  1,  continued  by  the  19  &  20  Vict.  e.  lUl, 
p  2 
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which  enacts^  "  Any  person  brin^fing  or  attempting  to  bring  for 
sale  any  horse  or  other  animal  into  any  market^  fair,  or  other 
open  or  public  place  where  animals  are  commonly  exposed  for 
sale,  knowing  such  horse  or  other  animal  to  be  infected  with  or 
labouring  under  the  disease  called  glanders,  &c.,  shall  on  convic* 
tion  of  any  such  oflTence  forfeit  and  pay  any  sum  not  exceeding 
20/.,  &c/'  This  declaration  does  not  allege  that  the  defendant 
brought  or  attempted  to  bring  the  horse  to  a  public  place  for 
sale — it  only  says  he  caused  the  horse  to  be  sold,  which  may 
have  been  through  an  agent.  Again,  it  is  not  alleged  that  this 
repository  was  a  market  or  fair,  or  other  public  place,  which 
according  to  the  well-known  rules  of  construction,  must  be  un- 
derstood to  mean  a  public  place  ejusdem  generis  with  a  market 
or  fair.  Besides,  this  statute  imposes  a  penalty  for  its  violation  ; 
and  it  is  a  rule  that  whenever  a  statute  creates  an  offence,  and 
specifies  a  punishment  for  that  offence,  it  cannot  be  punished 
except  in  the  way  provided  by  the  statute.  Lastly,  even  sup- 
posing the  defendant's  conduct  wrongful,  this  declaration  does 
not  shew  any  damage  to  the  plaintiff  resulting  directly  from  it. 
The  damage  here  was  not  the  natural  result  of  the  sale  of  the 
horse,  but  arose  from  the  acts  of  the  plaintiff  himself,  over  which 
the  defendant  had  no  control,  namely,  the  baying  the  horse, 
and  putting  him  into  the  stable  with  the  other  horse.  The  rule 
caveat  emptor  applies  where  a  glanderod  horse  is  offered  for  sale 
OS  much  as  in  any  other  case. 

Hayes,  Serjt.,  contra. — The  knowingly  taking  a  glandered 
horse  to  a  public  place  is  indictable  as  a  nuisance  at  common 
law.  In  Ee^.  v.  ffenson,  (1  Dears.  C.C.  24)  such  an  indictment 
was  held  good,  even  without  an  averment  that  the  defendant 
knew  the  glanders  was  a  disease  communicable  to  man.  That 
decision  is  partly  founded  on  Rew  v.  Vantandillo,  (4  Mau.  &  S. 
73),  where  it  was  held  indictable  to  carry  a  child  affected  with 
small-pox  along  a  public  highway  where  persons  were  passing 
and  repassing.  [Pollochy  C.  B, — In  Rex  v.  Burnett,  (4  Mau.  & 
S.  272),  even  a  medical  man  who  innoculated  children  for  small- 
pox, and  while  they  are  sick  of  it  caused  them  to  be  carried 
along  public  street^  was  held  indictable.]     The  Court  will  take 
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notice  that  a  horse  repository  is  a  public  place ;  and  whether  the 
defendant  took  the  animal  there  himself  or  sent  it  by  his  servant 
is  immaterial.  [Martin,  B. — There  is  nothing  illegal  in  tha 
mere  act  of  selling  a  diseased  horse.  If  so^  many  a  man  who 
sells  a  horse  to  a  knacker  is  indictable  or  liable  to  an  action. 
The  flesh  may  be  of  use  for  cats'  or  dogs*  meat,  or  other  purposes. 
There  was  a  place  in  old  Smithfield  expressly  for  the  sale  of 
glandered  horses ;  and  there  is  nothing  in  this  declaration  to 
shew  that  the  horse  repository  at  which  this  horse  was  sold  was 
not  a  place  of  that  nature.]  The  Court  ought  to  take  notice 
that  horses  in  the  metropolis  are  always  sold  at  repositories, 
seeing  that  there  is  no  horse  fair  in  it.  But,  in  addition  to  this, 
it  is  clear  law,  that  if  a  man  knowingly  keeps  a  dangerous 
animal,  by  which  another  person  is  injured,  he  is  liable  to  an 
action.  This  is  established  by  several  cases,  and  especially  by 
May  V.  Burdett,  (9  Q.  B.  101),  in  which,  however,  there  is  a 
quaere  whether  the  action  lies  when  the  injury  is  occasioned  solely 
by  the  wilfulness  of  the  plaintiff,  after  warning  of  the  danger. 
In  Leame  v.  Bray  (3  East,  593,  595)  also  Lord  Ellenborough 
says — *'  If  I  put  in  motion  a  dangerous  thing,  as  if  I  let  loose  a 
dangerous  animal,  and  leave  to  hazard  what  may  happen,  and 
mischief  ensue  to  any  person,  I  am  answerable  in  trespass.'' 
[Martin  B. — Surely  a  man  may  sell  a  vicious  bull,  if  he  gives 
the  buyer  notice  of  the  danger.  JBramwell,  B. — Then  there  is 
the  other  diflSculty,  that  the  mischief  done  here  was  not  the 
unmixed  result  of  the  act  of  the  defendant.  For  all  that 
appears  in  this  declaration  to  the  contrary,  the  defendant  may 
have  told  the  plaintiff  that  the  horse  was  glandered,  or  had 
something  the  matter  with  him,  but  that  the  plaintiff,  relying 
on  his  own  judgment  to  the  contrary,  bought  the  animal,  and 
took  chance  for  the  risk.]  An  action  is  maintainable  wherever 
the  damage  is  the  natural  and  probable,  though  it  be  not  the 
necessary,  consequence  of  the  wrongful  act  of  the  defendant. 
A  thing  cannot  be  sold  unless  there  is  a  buyer ;  but  that  does 
not  relieve  the  seller  from  responsibility  in  selling  it,  if  it  is  a 
thing  which  ought  not  to  be  sold.  Besides,  special  demurrers 
are  abolished^  and  objections  like  the  above  are  only  suited  to 
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the  time  when  such  demurrers  were  allowed.  It  is  true  that  when 
a  statute  creates  an  offence  and  imposes  a  penalty,  no  other 
punisJimeni  except  that  penalty  can  be  inflicted ;  but  that  does 
not  affect  civil  proceedings  by  an  injured  party. 

Raymond  in  reply,  observed  that  the  allegations  in  the 
indictment  in  Reg  v.  Hemon  differed  widely  from  those  in  the 
present  declaration ;  and  referred  to  Caswell  v.  Worth  (5  El.  &  Bl. 
849)  as  an  authority  that  in  answer  to  an  action  or  bodily  injury 
caused  by  a  breach  of  duty  on  the  part  of  the  defendant,  it  is  a 
defence,  that  although  the  defendant  was  guilty  of  the  breach 
of  duty,  the  plaintiff,  knowingly,  wilfully,  and  contrary  to  the 
command  of  the  defendant,  committed  the  act  wtiich  was  the 
direct  cause  of  the  injury. 

Cur,  adv.  vuU, 

Judgment  was  now  delivered  as  follows : — 

Pollock,  C.  B. — Some  members  of  the  Court  think  that  the 
declaration  in  this  case  is  bad,  on  the  ground  that  it  does  not 
state  sufficient,  to  shew  a  cause  of  action  against  the  defendant. 
It  states  that  a  certain  horse  was  glandered,  that  the  defendant 
knew  that,  and  the  plaintiff  did  not,  that  the  defendant  sold  the 
horse  to  the  plaintiff,  and  the  plaintiff  bought  it.  There  is  no 
fraud  or  misrepresentation  charged  against  the  defendant,  nor  is 
any  warranty  alleged.  My  Brothers  Martin,  Bramwell,  and 
Channell  think  the  declaration  does  not  disclose  a  sufficient  cause 
of  action,  so  as  to  justify  us  in  giving  judgment  for  the  plaintiff. 
And  although  I  have  some  doubt  on  the  whole  matter,  for  the 
reason  that  I  think  there  may  be  some  question  whether  the  sale 
of  a  glandered  horse  is  not  in  itself  an  illegal,  as  it  certainly  is 
an  improper  act,  still,  on  the  pleadings  before  the  Court,  I  am 
not  prepared  to  dissent  from  the  opinion  of  my  brothers,  and 
therefore  consider  judgment  should  be  given  for  the  plaintiff. 

Martin,  B. — ^This  is  a  demurrer  to  a  declaration.  The  imma« 
terial  facts  alleged  are,  that  the  defendant  was  possessed  of 
a  horse  which  he  knew  had  the  disease  of  glanders ;  that  he 
caused  it  to  be  put  up  for  sale  by  auction  at  a  horse  repository,  and 
the  plaintiff  purchased  it  believing  it  to  be  sound,  and  sustained 
damages  in  consequence  of  his  becoming  possessed  of  it. 
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The  arguments  in  support  of  the  declaration  were — first,  that 
by  the  stat.  16  &  17  Vict.  c.  62,  continued  by  the  19  &  20  Vict, 
e.  101,  it  is  illegal  to  sell  a  glandered  horse ;  but  this  is  not  so. 
It  is  illegal  to  knowingly  bring  or  attempt  to  bring  a  glandered 
horse  for  sale  into  any  market,  fair,  or  other  open  or  public  place 
where  animals  are  commonly  exposed  for  sale;  but  there  is 
nothing  in  the  statute  to  enact  that  a  single  sale  of  such  a  horse 
is  prohibited;  and'there  is,  I  think,  nothing  in  this  declaration 
to  shew  that  this  horse  was  brought  to  be  sold  in  such  a  place.  It 
is  alleged  that  he  was  caused  to  be  sold  by  the  defendant  by 
auction  at  a  horse  repository ;  but  there  does  not  seem  to  me  a  suflfi- 
cient  allegation  that  this  place  was  such  a  public  place.  The 
place  contemplated  by  the  statute  is  apparently  a  place  open  for 
the  public  to  sell  and  buy  horses  ;  such  auction  marts  as  Tatter- 
sail's  or  Aldridge's  may  be  such  places,  but  a  horse  repository 
is  not  necessarily  such  a  place ;  and  for  all  that  appears  in  the 
decliuration,  it  may  have  been  a  place  intended  for  the  sale  of 
diseased  horses. 

There  was  no  authority  of  any  kind  cited  to  shew  that  it  is 
illegal  at  common  law  to  sell  a  glandered  horse.  Surely  such 
a  horse  may  be  sold  for  the  purpose  of  being  destroyed — the 
skin  must  be  worth  something,  and  I  am  not  aware  that  the 
carcase  is  not  useful  for  the  ordinary  purposes  for  which  horse- 
flesh and  the  other  parts  of  the  dead  horse  are  used.  The  case 
of  Reg  Y,  Benson  (1  Dears.  C.  C.  24)  was  relied  on,  but  the 
offence  there  was  the  taking  the  diseased  horse  into  a  public 
place,  and  there  is  nothing  in  that  case  to  shew  that  the  simple 
sale  of  such  a  horse  is  illegal.  Another  case  cited  was  Mai/  v. 
Burdelt,  (9  Q,  B.  101),  but  I  do  not  think  the  principle  of  it 
bears  upon  the  present ;  for  it  is  quite  consistent  with  everything 
averred  in  this  declaration  that  the  defendant  told  the  auctioneer 
that  the  horse  was  glandered,  and  to  sell  him  as  such;  and 
indeed  that  the  plaintiff  may  have  been  so  told,  but  that,  relying 
upon  his  own  judgment,  he  believed  the  horse  was  sound, 
notwithstanding  he  had  notice  that  the  horse  was  unsound. 

The  declaration  is  in  a  form  entirely  new ;  and  without  the 
leafift  desire  to  return  to  the  system  of  special  demurrers,  I  think 
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that  where  tlierc  is  a  well-known,  plain,  simple,  and  intelligible 
form  for  stating  causes  of  action  in  respect  to  sales  of  animals, 
any  deviation  from  it  ought  to  be  narrowly  watched ;  otherwise 
one  meaning  will  be  alleged  to  belong  to  the  pleadings  when 
they  are  demurred  to,  and  another  when  the  issues  joined  upon 
them  are  being  tried  at  Nisi  Prius.  In  my  view  of  the  law, 
when  there  is  no  warranty,  the  rule  caveat  emptor  applies  to 
sales ;  and  except  there  be  deceit,  either  by  a  fraudulent  conceal- 
ment or  fraudulent  misrepresentation,  no  action  for  unsoundness 
lies  by  the  vendee  against  the  vendor  upon  the  sale  of  a  horse 
or  other  animal. 

Bramwell,  B. — I  understand  the  plaintiff  to  make  out  his 
case  thus — the  defendant  did  an  unlawful  act,  and  that  act  caused 
me  damage.  Now,  the  act  of  the  defendant  stated  by  the  plain- 
tiff, and  supposed  to  be  unlawful,  is  causing  a  horse  to  be  sold 
by  auction  at  a  horse  repository,  the  horse  being  glandered,  and 
the  defendant  knowing  it.  I  am  of  opinion  that  shews  no  ille« 
gality  within  the  statute,  as  I  think  the  *' public  place"  in  the  16 
&  17  Vict.  c.  62,  s.  1,  means  a  place  to  which  the  public  have  a 
right  to  come,  as  a  fair  or  market,  which  this  horse  repository  is 
not  stated  to  be,  and  probably  was  not.  For  a  similar  reason  I 
think  no  offence  at  common  law  is  shewn — 1  know  of  no  prohibi- 
tion of  merely  sellings  a  glandered  horse. 

But  assuming  that  the  declaration  shews  an  unlawful  act,  I  am 
also  of  opinion  that  no  damage  flowing  from  it  is  stated.  The 
damage  is  stated  thus — "  The  plaintiff,  believing  the  horse  to  be 
in  a  healthy  state,  became  the  purchaser  thereof,  and  paid  there- 
for, and  the  horse  was  utterly  worthless,  and  the  plaintiff  paid  a 
veterinary  surgeon  for  examining  the  horse,  and  in  consequence 
of  the  horse  being  put  into  a  stable  another  horse  became  infected 
and  died,  and  the  plaintiff  was  obliged  to  pay  for  endeavouring 
to  cure  it."  It  is  to  be  observed  that  consistently  with  this  the 
defendant  may  have  told  the  plaintiff  that  the  horse  was  glandered. 
But  my  Brother  Hayes  so  indignantly  says,  that  that  remark  suits 
rather  the  days  of  special  demurrers  than  the  present  time,  that 
I  will  assume  merely  that  the  defendant  committed  no  fraud ; 
though  I  do  not  see  why^  if  this  action  is  maintainable,  it  would 
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Hot  be,  though  the  defendant  had  told  the  plaintiff  the  horse  was 
glandered;  as  theaotofexposingtosale  would  have  been  equally 
illegal,  and  the  damage  would  as  much  have  resulted  from  it. 
But  how  does  the  damage  flow  from  the  act  complained  of? 
In  truth,  it  all  flows  from  the  plaintiff  buying  the  horse  and 
dealing  with  it  as  he  did.  Hod  he  not  bought  it,  he  would  have 
sustained  none  of  the  losses  he  complains  of.  Having  bought  it^ 
bad  he  thought  fit  at  once  to  kill  it  he  would  have  sustained  no 
loss  but  his  first  loss.  But  his  buying  it,  and  dealing  with  it  as 
he  did,  are  entirely  his  own  acts,  and  not  the  result  in  any  sense, 
certainly  not  the  natural  or  necessary  result,  of  any  act  of  the 
defendant.  The  plaintiff,  therefore,  in  my  opinion,  fails  in  both 
his  propositions,  and  there  must  be  judgment  for  the  defendant. 

But  it  may  be  said,  that  though  no  indictable  offence  is  shewn, 
yet  that  a  sale  of  a  glandered  horse,  knowing  it  to  be  so,  gives 
a  right  of  action  to  a  buyer  ignorant  of  the  defect.  In  consider- 
ing this,  it  is  to  be  borne  in  mind  that  no  fraud  of  any  sort  is  to 
be  assumed,  no  suppression  of  the  marks  of  the  disease  or  other 
falsity  or  concealment ;  and  it  is  said  that  if  this  were  not 
so,  many  things  with  most  mischievous  defects  not  apparent 
might  be  knowingly  sold  to  innocent  purchasers.  But  in  truth 
the  buyer  knows  of  the  possible  existence  of  the  defect,  or  he 
does  not.  If  he  does,  he  has  no  right  of  complaint  if  he  chooses 
to  purchase  without  a  warranty ;  and  if  he  does  not,  he  ought 
not  to  be  any  better  off  for  his  ignorance.  In  short,  the  rule 
eaveat  emptor  as  reasonably  applies  to  the  sale  of  a  glandered 
horse  as  to  any  other  case.  I  am  of  opinion,  therefore,  that  the 
defendant  is  entitled  to  judgment. — Judgment  far  the  defendarU. 

A  party  buying  an  estate  at  public  sale  for  arrears  of  reve- 
nue, beld  to  acquire  thereby  rights,  as  regards  limitations,  other 
than  the  outgoing  proprietors,  and  that  limitations  would  begin 
to  run  as  against  the  former,  only  from  date  of  purchase,  in  an 
action  to  recover  lands  alienated  from  the  estate,  and  that  this 
right  accrues  under  the  principle  of  the  decennial  settlement. 
19th  August,  1S52,  Rae  Ramsunker  Boy,  appellant. 

Note. — An  auction- purchaser  is  remitted  back  to  the  interests 
of  the  original  proprietor,  at  the  time  of  the  permanent  settle- 
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ment  and  is  '^  utitur  jure  auctoris/^  Any  illegal  alienations  which 
snch  original  proprietor  could  have  questioned  the  auction-pur- 
chaser may  question^  but  must  institute  his  action  within  twelve 
years  next  following  his  date  of  purchase. 

In  the  application  of  the  above  maxim  to  the  above  cases,  the 
word  proxima  or  immediate,  is  not  to  be  considered  as  meaning 
the  circumstance  latest  in  date.  Thus  the  act  of  dispossession 
was  the  immediate  cause  and  the  Magistrate's  Roobacary  the 
remote  cause  of  action  in  computing  limitations.  '^  This  maxim, 
although  of  general  application,  is  in  practice  usually  cited  with 
reference  to  that  particular  branch  of  the  law  which  concerns 
marine  insurances.'^     Broome's  Legal  Maxim,  page  165. 

The  plaintiff  obtained  a  decree  in  the  lower  Court,  which  was 
reversed  in  appeal,  and  an  order  of  nonsuit  for  laches  under  Act 
XXIX.  1841,  was  passed,  because  the  plaintiff  having  been  called 
upon  on  the  24th  February,  1844,  to  file  certain  documents  and  a 
list  of  his  witnesses,  had  not  done  so  within  six  weeks  allowed  by 
law.  On  special  appeal,  held  that  defendants  having  only  appear- 
ed on  the  19th  March,  the  plaintiff  was  called  upon  to  reply  to 
their  answer,  which  he  did  on  the  8th  of  April,  that  the  chain 
was  broken  by  the  appellants  coming  in  and  answering,  and  the 
order  of  the  24th  of  February  was  no  longer  in  force — having 
been  superseded  by  the  order  of  the  15th  of  April,  from  which 
date  only,  the  six  weeks  would  begin  to  run.  Ounganarayon 
Mookeijea,  appellant,  10th  of  May,  1847. 

This  maxim  would  apply  to  damages  from  negligence  where 
the  immediate  cause  was  the  neglect  of  the  party  in  charge. 
An  instance  is  given  where  a  public  carrier  was  held  liable  for 
damages  caused  the  bursting  of  a  pipe  of  the  steam  boiler  through 
frost.  It  was  pleaded  that  the  immediate  cause,  was  actus  dei, 
but  it  was  established  that  the  Captain  had  filled  his  boiler 
before  the  proper  time,  and  therefore  his  negligence  became  the 
proxima,  and  the  frost  the  remota  causa.  This  will  explain 
(Broome's  p.  169,)  the  general  applicability  of  this  maxim. 
Sufiice  it  to  say  that  in  every  case,  it  is  essentially  necessary 
that  the  Court  should  have  a  clear  apprehension  as  to  whether 
the  causa,  be  proxima  or  remota,  so  as  to  leave  i^othing  in  doubt 
^  to  which  is  the  actual  "  causa  causans." 
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A  party  purctiased  in  1822,  from  the  Government,  a  large 
quantity  of  salt,  under  covenant  to  obtain  the  necessary  permits, 
on  payment  of  the  purchase^money,  the  salt  to  be  cleared  with- 
in  twelve  months,  on  payment  being  made,  the  permits  were 
granted  and  the  salt  was  delivered  to  him  at  intervals  up  to 
1831,  when  an  inundation  took  place  and  the  salt  was  destroyed 
and  there  remained  none  to  satisfy  the  contract.  The  purchaser 
applied  for  a  return  of  the  purchase-money,  which  was  refused, 
because  the  loss  was  attributable  to  his  neglect,  in  not  sooner 
clearing  the  salt,  the  Government  called  upon  the  collector  for 
a  report,  which  was  not  made  until  1838,  when  the  Government 
refused  to  make  any  return  of  the  money  to  the  purchaser.  The 
purchaser  instituted  an  action  in  the  Supreme  Court  to  recover 
and  to  this  the  Government  pleaded  limitations.  The  Supreme 
Court  gave  judgment  for  the  plaintiff.  Held  in  appeal,  to  the 
Privy  Council,  reversing  the  decree  of  the  Supreme  Court,  that 
the  contract  was  broken  in  1831,  when  the  purchaser  was  told 
that  there  was  no  salt  to  deliver ;  that  the  subsequent  remissness 
by  Government  did  not  suspend  the  operation  of  the  statute  of 
limitations  until  1 838,  and  that  the  action  was  completely  barred. 
East  India  Company,  appellant,  v.  Oditchoron  Paul,  Bespt.  5th 
and  6th  December,  1849,  Moore's  Indian  Appeals,  Vol.  V. 
p.  43. 

Note. — Had  exception  been  taken  on  the  point,  the  negligence 
in  taking  the  salt  away  would  have  been  the  proximate  or  im- 
mediate cause  of  the  loss,  the  inundation  the  remote  one. 

The  case  Stokes  v.  Cox,  will  illustrate  this  maxim,  as  to  the 

necessity  of  loss  being  distinctly  traced  to  the  causa  oausaus. 

[Coram  Cookbuen,  C.  J.,  Wightman,  Eelb,  Williams, 

CaoMPTON,  Ceowobr,  and  Willbs,  JJ.] 

Stokes  r.  Cox  and  another. — November  291A,  1856. 

Policjf  of  insurance — Loss  by  fire — Description  of  property 

insured — Conditions —  Warra^Uy. 

Tlie  plaintiff  insured  his  premises  and  stock-in-trade  in  the 

office  of  the  defendants.     A  fire  having  taken  place,  and  damage 

having  been  sustained  by  the  plaintiff,  he  brought  an  action 

upon  the  policy.    The  defendants  pleaded — firstly,  that  after 

2  <l 
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the  execution  of  the  policy  the  risk  was  increased  by  the  erec- 
tion of  a  steam-engine  upon  the  premises^  that  no  notice  had 
been  given  thereof^  and  that  the  policy  thereby  became  void  ; 
secondly^  that  the  risk  had  been  increased  by  the  use  by  the 
plaintiffs  of  hazardous  processes  upon  the  premises^  that  no 
notice  had  been  given,  and  that  the  policy  thereby  became  void ; 
thirdly,  that  the  nature  and  circumstances  of  the  risk  insured 
against  were  altered  by  the  erection,  without  the  knowledge  and 
consent  of  the  defendants,  of  certain  mill,  steam,  or  engine 
work,  which  was  a  special  risk,  of  a  different  kind  from,  and 
more  hazardous  than,  the  special  risk  insured  against ;  that  no 
notice  had  been  given,  &c.  The  description  given  of  the  premises, 
and  of  the  buildings,  &c.,  was  correct  at  the  time  of  effecting 
the  insurance,  but  certain  alterations  were  made  subsequently, 
and  before  the  happening  of  the  fire.  The  risk  insured  against 
was  a  special  risk,  falling  within  one  of  several  classes  described 
in  the  policy,  which  also  contained  a  number  of  conditions^  of 
which  the  seventh  was  to  the  following  effect : — ^Tbat  if,  after 
the  effecting  of  the  insurance,  the  risk  should  be  increased  by 
any  alteration,  or  by  the  erection  of  any  stove,  &c.,  the  introduc- 
tion of  any  hazardous  process,  or  by  any  other  alteration  oi  cir- 
cumstances, and  the  particulars  thereof  should  not  be  indorsed 
upon  the  policy,  and  a  proportionate  higher  premium  paid,  if 
required,  such  insurance  should  be  of  no  force.  No  notice  of  the 
alteration  was  given  to  the  defendants,  nor  was  any  indorsement 
thereof  made  upon  the  policy,  nor  was  any  higher  premium  paid 
in  respect  thereof.  It  was  found  by  the  jury  that  the  risk  was 
not  increased  by  the  alteration.  The  fire  was  not  attributable 
in  any  way  to  the  alteration  which  had  been  made: — Held, 
(reversing  the  judgment  of  the  Court  below),  that  as  the  seventh 
condition  made  it  incumbent  upon  the  plaintiff  to  give  notice 
only  in  case  of  an  increase  of  risk,  he  was  not  bound  to  give 
such  notice  under  the  circumstances  of  the  case,  and  that  he  was 
entitled  to  recover  in  the  action. 

CooKBUBN,  C.  J. — In  this  case  we  are  all  of  opinion  that  the 
decision  and  order  of  the  Court  below  must  be  reversed,  and  the 
rule  to  enter  a  nonsuit  must  be  discharged*    We  consider  it  un« 
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necessary  to  say  what  would  be  the  rale  of  law  as  to  the  effect 
of  a  description^  in  a  policy  of  insnrance^  which  did  not  contain 
such  a  condition  as  the  seventh  condition  here.  The  effect  of 
that  condition  is  to  restrict  the  alteration  to  circumstances  where 
the  risk  is  increased ;  and  all  that  the  insured  is  called  upon  to 
do  is,  that  if  there  is  any  increase  of  risk^  by  alteration  or  other- 
wise^ he  is  to  give  notice  of  the  same.  But  it  is  found  here^  in 
point  of  fact^  that  there  was  no  such  alteration  as  would  increase 
the  risk,  and  therefore  it  was  not  necessary  for  the  insured  to 
give  any  notice.  The  decision  of  the  Court  below  must^  there* 
fore,  be  reversed. — Judgment  reversed. 

In  a  question  of  limitations  arising  in  a  decree,  the  judge  held 
the  limitations  to  run  from  the  date  of  the  decree,  and  not  from 
the  date  of  dispossession  under  the  decree.  Held  in  special  ap- 
peal, that  the  cause  of  action  arose  from  the  decree — from  the 
date  of  which,  the  limitations  must  begin  to  run.  Muimoniet- 
unnissa  Choudrain,  appellant,  8th  December,  1846. 

A  question  arose  as  to  the  right  to  settlement.  The  plaintiff 
claimed  as  the  Lord  Paramount  of  the  Pergunnah — the  defendants 
as  Zemindars  of  the  actual  village.  Held  in  special  appeal, 
reversing  the  orders  of  both  the  lower  Courts,  that  all  preten- 
sions,  based  merely  upon  the  dignity  of  Lord  Paramount  of  the 
Pergunnah  had  previously  in  1 803,  been  held  to  be  inadmissible, 
and  in  conformity  with  that  precedent,  the  settlement  was  made 
with  the  village  Zemindar's  whose  appeal  was  decreed.  Suniesur 
Pandy,  appellant>  :^4th  September,  1845. 


Bes  aoeessoiia  teqnitar  p«m  pnaoipal0m.-*Thd  aceeetaiy  right  follows  the 
prmoipaL 

Acoessorium  Don  ducit  sed  sequitur  suum  prinoipalem. — Things  incidex>tal  fol- 
low their  principal. 

Qaum  principalis  causa  non  consistit  noc  ea  quidem  qnee  sequnntur  locum 
habent. — ^Wheii  the  princip^  fell,  the  incidentals  fail  also. 

Ubi  di^nna  daotur,  Tiotns  Tiotori  in  ezpenab  eondemitare  debet.— Where 
damages  are  giTen,  the  losing  part j  pays  the  costs  also. 

Of  these  maxims,  ordinary  instances  are  the  right  to  interest 
following  a  decree  for  principal ;  to  costs  as  incidental  to  a  decree ; 
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to  rents  as  an  incident  to  possession ;  to  mesne  profits,  as  follow- 
ing a  decree  in  ejectment — to  incremental  alluvion  (accession) ; 
to  the  discharge  of  surety  on  discharge  of  principal — the  reader 
may  consult  the  article  in  Broome^s  Legal  Maxims,  p.  369. 

In  an  action  to  recover  rent  from  a  defaulting  tenant,  held 
that  as  interest  was  payable  for  default,  as  per  the  conditions  of 
the  lease,  plaintiff  was  entitled  to  recover  interest.     14th  June^ 

1852,  Neelkant  Banerjea,  appellant. 

Held  in  special  appeal,  with  reference  to  precedents  recited, 
that  an  action  for  possession,  should  be  considered  as  equally  in- 
cluding the  right  to  rent  within  that  possession.  27th  February, 

1853,  Chundernath  Sahoo,  appellant,  4th  July,  1853,  Latchmuu 
Pershad,  appellant,  15  th  July,  1852,  Bridjmohun  Mahtee,  ap- 
pellant. 

A  plaintiff  having  been  cast  as  against  all  the  defendants, 
held  in  special  appeal  to  be  liable  for  the  whole  costs  throughout. 
15th  March,  1853,  Bajkisen  Soor,  appellant. 

In  Janson  v.  Balli^  (ante,  pp.  566,  571),  Jurist. 

Wilde,  for  the  defendant,  applied  for  the  costs. — By  sect.  41 
of  the  Common-law  Procedure  Act,  1854,  (17  &  18  Vict.  c.  125), 
"  the  Court  of  appeal  shall  give  such  judgment  as  ought  to  have 
been  given  in  the  Court  below ;  and  all  such  further  proceedings 
may  be  taken  thereupon  as  if  the  judgment  had  been  given  by 
.  the  Court  in  which  the  record  originated.^'  And  by  sect .  42, 
"  the  Court  of  appeal  shall  have  power  to  adjudge  payment  of 
costs,  and  to  order  restitution ;  and  they  shall  have  the  same 
powers  as  the  Court  of  error  in  respect  of  awarding  process  and 
otherwise.'* 

Pollock,  C.  B. — ^There  is  no  doubt  that  this  Court  has  the 
power  to  award  costs.  But  where  the  Court  below  gives  judg- 
ment in  conformity,  as  is  supposed,  with  previous  decisions,  it 
may  be  a  question  whether  costs  should  be  awarded. 

Jertis,  C.  J. — It  seems  to  me,  in  principle,  a  sound  rule,  that 
the  party  who  is  in  the  right  should  be  indemnified  in  respect  of 
the  costs ;  and  I  may  mention  that  by  a  rule  of  Court  in  the 
Privy  Council  about  a  year  ago,  that  tribunal  determined  gene- 
ally  that  the  successful  party  should  always  have  the  costs.     In 
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another  case  in  which  the  costs  were  applied  for^  the  Court  said 
that  they  would  confer  with  the  judges  as  to  the  general  course 
which  should  be  adopted^  and  lay  down  a  rule.      Cur.  adv.  vuU. 

H.  gave  to  E.  a  bond  conditional  for  payment  of  1,000/.  in 
the  event  of  his  becoming  entitled  in  possession  to  an  estate,  of 
which  his  father  was  tenant  in  tail  in  remainder,  after  a  prior 
estate  for  life,  and  remainders  in  tail  to  the  children  of  the  tenant 
for  life.  H.  afterwards  took  the  benefit  of  the  Insolvent  Debtors 
Act,  inserted  the  1,000/.  in  his  schedule,  and  obtained  his  final 
dischai^e,  E.  never  having  claimed  to  prove  in  respect  of  the 
bond.  After  this,  in  April,  1S53,  H.  became  entitled  in  posses- 
sion to  the  estate  as  issue  in  tail  of  his  father,  the  prior  tenant 
for  life  having  died  without  issue.  In  August,  1858,  he  convey, 
ed  property  to  trustees,  upon  trust  for  the  payment  of  all  debts 
due  from  him  at  the  time  of  his  executing  the  conveyance; — 
Held,  on  appeal,  that  the  1,000/.  was  payable  under  this  trust* 
Hawker  v.  ffaUeweU,  2  Jur.,  N.  S.,  627  ;  25  L.  J.,  Chanc,  857 
— L.  J*  Affirming  a  decision  of  Stuart,  V*  C,  2  Jur.,  N,  S., 
819. 

Per  Turner,  L.  J. — ^There  cannot  be  any  proof  for  a  contin- 
gent liability  under  the  I  &  2  Vict.  c.  110,  ss.  75,  80,  and  the 
claims  on  the  bond  could  not  therefore  be  affected  by  the  final 
discharge  of  H.  under  his  insolvency. — Id. 

The  lower  appellate  Court  overruled  the  decree  of  the  lower  « 
Court,  on  the  grounds  that  the  cause  of  action  and  the  residence 
of  the  defendants  were  both  beyond  the  jurisdiction  and  instead 
of  nonsuiting  the  case,  proceeded  to  dispose  of  it  on  its  merits*— 
remanded,  in  special  appeal.  2nd  July,  1850,  Choonee  Mahtoo, 
appellant. 

Act  XXVIII.  1814,  Section  12,  Clause  1,  allows  a  pauper 
appeal  from  every  original  decision,  the  decision  of  a  collector 
under  Clause  4,  Section  80,  Reg.  II.  1819,  is  an  original  deci- 
sion — ^the  right  of  appeal  form&  pauperise—is  an  accessary  right ; 
the  orders  of  the  judge  rejecting  the  application  reversed.  Bam- 
narayon  Buttacharjee,  appellant,  summary,  February  10th,  1845. 

The  defendants  having  been  fined  for  plundering  the  crops  of 
the  plaintiff,  in  which  action^  he  was  referred  to  a  civil  suit  for 
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recovery  of  damages.  Seven  years  subsequently  he  sued  to  re. 
cover  them^  form&  pauperis^  which  action  was  disallowed^  on 
account  of  the  delay,  in  preferring  the  suit — Held,  that  whatever 
inferences  presumptive  to  the  prejudice  of  the  truth  of  the  ac- 
tion might  arise  under  its  trial  from  delay,  delay  itself  was  an 
insufficient  ground  for  rejecting  the  claim  to  sue,  and  the  order 
was  accordingly  reversed,  April  B2nd,  1844,  summary  appeal, 
Singh  Mohun  Mangee. 
Note. — ^A  right  to  sue  is  accessary  td  the  wrong  committed* 
A  decree  holder  sold  a  decree  which  his  vendee  enforced  and 
in  execution  realized,  and  whilst  the  sale  proceeds  were  in  Court, 
the  pleader,  of  the  original  decreeholder,  applied  for  his  fees  out 
of  the  funds  in  Court,  and  obtained  payment.  The  purchaser  of 
the  decree  then  sued  the  original  decreeholder,  and  the  vakeel 
to  recover  the  amount,  and  the  defendant  pleaded  that  he  sold 
his  decree  with  all  the  incidental  charges  therein  away  and 
amongst  which  are  the  fees  of  the  vakeels  engaged  in  the  case. 
Jn  the  lower  Courts  a  decree  passed  for  plaintiff  as  against  the 
original  decreeholder.  In  special  appeal,  to  try  the  question 
whether  in  the  absence  of  express  agreements  between  the  vendor 
and  vendee,  the  fees  of  the  vakeel  must  be  considered  to  follow 
the  decree  itself  or  whether  the  liability  of  the  decreeholder  to 
the  vakeel  for  the  fees  due  to  him  in  the  prosecution  of  the 
suit,  in  which  the  decree  has  been  obtained,  is  independent  of 
the  transfer  and  personal  to  the  decreeholder,  held,  that  the  deed 
contains  no  stipulation  for  the  payment  by  the  purchasers  of  the 
vendor's  liabilities  in  respect  of  the  decree,  and  no  custom  or 
usage  can  be  pleaded  to  set  up  a  contrary  interpretation,  plea* 
ders  under  the  law  Section  8,  Act  I.  1846,  having  no  lien  upon 
assets  realized  under  their  client^s  decree,  any  such  claim  being 
enforceable  by  regular  suit  only  and  Cir.  No.  229,  of  the  28th 
September,  1842,  notifies  to  the  Courts  generally,  that  vakeels  are 
not  competent  without  a  special  power  to  withdraw  from  the 
Treasury,  sums  realized  in  execution  of  the  client's  decrees,  ac- 
cordingly the  appeal  was  decreed,  11th  February,  1857.  Joga- 
ram  Butt,  appellant.  Note,  vide  maxim — *^  verba  chartarum 
fortissimo  recipiuntur  contra  proferentem.'^    i.  e.  the  terms  of 
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written  instraments  are  constraed  most  strictly  against  the 
partj  using  them — and  if  it  had  been  the  intention  that  these 
liabilities  should  not  pass  to  the  purchaser^  that  intention  should 
have  been  expressly  set  forth  in  the  deed  of  sale,  and  of  an 
omission  we  can  only  say  '^  vigilantibus  non  dormientibus  sub« 
servant  jura/'  the  law  making  no  apology  for  culpable  laches. 

The  plaintiflP  sued  the  defendants  to  recover  rents  on  account  of 
houses  occupied  by  them,  and  which  the  plaintiff  had  purchased 
in  execution,  and  obtained  a  decree.  In  appeal,  the  sale,  under 
which  the  Plaintiff  had  title  having  been  set  aside,  the  decree  was 
reversed,  Mahomed  Reza,  appellant,  28th  February,  1857. 

A.  conveys  Wbiteacre  to  B.,  his  heirs,  and  assigns,  together 
vrith  all  ways,  paths,  and  passages,  particularly  the  right  and 
privilege  to  and  for  the  owners  and  occupiers  for  the  time  being 
of  Wbiteacre,  and  all  persons  having  occasion  to  resort  thereto, 
of  passing  and  repassing,  with  or  without  horses  or  carriages,  for 
all  purposes,  in,  over,  along,  and  through  Blackacre.  B.  conveys 
Wbiteacre,  with  the  appurtenances,  to  C.  In  an  action  by  A. 
against  C.  ft)r  trespassing  on  Blackacre,  on  demurrer  to  a  plea  justi- 
fying an  entry  by  0.  for  his  own  purposes  generally,  without  refer  • 
ence  to  the  occupation  of  Wbiteacre,  under  these  conveyances, — 
Held,  that  the  right  and  privilege  exercisable  over  Blackacre 
granted  by  A.  to  B.  was  not  confined  to  purposes  connected  with 
the  occupation  and  enjoyment  of  Wbiteacre,  but  that  the  right 
and  privilege,  as  granted,  did  not  run  with  the  land,  not  being 
of  such  a  nature  as  to  inhere  in  the  land,  or  to  concern  the 
premi5es  conveyed,  or  the  mode  of  occupying  them,  and  that 
the  plea  was  therefore  bad.  Ackroi/d  v.  Smith,  9  C.  B.  689 ;  14 
Jur.  1047 ;  19  L.  J.,  C.  P.,  2i\b.— Digest,  JurUt. 

The  following  is  an  instance  of  a  covenant  running  with  the  land. 

A  declaration  by  lessor  against  assignee  of  lessee  set  forth 
a  covenant  by  the  lessee,  for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  that  he  and  they  would  take  the 
premises  for  fourteen  years,  and  would  pay  the  rent;  and 
that  the  lessee,  his  executors,  and  administrators  would,  at 
his  and  their  own  cost,  repair  and  put  into  tenable  repair 
the  premises,  he,  the  lessee,  having  been  already  paid  by  the 


Digitized  by 


Google 


122 

lessor  400/.^  the  valued  amount  of  the  dilapidations^  exclusive  of 
rough  timber^  but  not  on  the  stem,  which  was  to  be  allowed  by 
the  lessor^  his  heirs^  and  assigns  on  the  premises ;  and  that^  after 
the  premises  should  have  been  put  into  such  repair^  the  lessee^ 
his  executors^  administrators,  and  assigns,  would,  at  his  and 
their  proper  cost,  from  time  to  time,  repair  and  keep  in  tenant- 
able  repair  the  premises,  being  allowed  rough  timber,  but  not 
on  the  stem,  upon  the  premises ;  and  the  premises  so  repaired 
and  kept  together  with  the  possession  of  them,  should  yield  up 
to  the  lessor  at  the  expiration  of  the  term.  Entry  of  the  lessee, 
and  assignment  by  him  to  the  defendant,  who  entered,  and  was 
possessed  until  the  expiration  of  the  term,  were  averred.  Breach, 
that  though  the  lessor  provided  for  the  defendant  sufficient 
rough  timber,  not  on  the  stem,  to  enable  him  to  repair  and  put 
into  tenantable  repair  the  premises,  yet  he  did  not  repair,  nor 
yield  them  up  at  the  expiration  of  the  terra  repaired  : — Held,  on 
demurrer,  that  the  declaration  was  good,  for  the  covenant  to 
put  in  repair  ran  with  the  land,  and  bound  the  assignee,  though 
the  lessee,  in  this  part  of  the  deed,  covenanted  only  for  himself 
and  his  executors  and  administrators ;  and  that  the  payment  of 
400^.  to  the  lessee  was  no  ground  for  construing  this  covenant 
as  limited  to  him  personally.  Martyn  v.  Clue^  18  Q.  B.  661 ;  22 
L.  J.,  Q.  B.,  147. — Digest,  JurisL 

Specialty  creditors,  whose  debt  carried  interest,  and  other 
creditors,  whose  debts  did  not  carry  interest,  executed  a  creditors' 
deed,  by  which  the  debtor^s  property  was  to  be  divided  between 
the  creditors,  "  rateably,  and  in  proportion  to  the  amount  of 
their  respective  debts.**  The  creditors  released  their  debts : — 
Held,  that  the  specialty  creditors  were  entitled  to  a  dividend  on 
the  amount  of  interest  accruing  subsequent  to  the  date  of  the 
deed.    Bateman  v.  Margerison,  16  Beav.  477. — Id. 

The  right  to  a  decree  in  equity  for  an  account  of  the  profits 
made  by  the  manufacture  and  use  of  articles,  in  infringement  of 
a  patent,  is  incident  to  the  right  to  an  injunction  to  restrain 
future  infringements ;  and  where  no  case  is  made  for  the  injunc- 
tion, the  account  will  not  be  decreed.  Smith  v.  Lofulon  and  Souths 
Western  Railway  Company ,  1  Kay,  408 ;  23  L.  J.,Chanc.,  562. — Id. 


Digitized  by 


Google 


123 

By  an  indenture^  reeitiug  that  the  parties  of  the  first  part 
had  encroached  npon  a  common^  and  were  respectively  in  posses- 
sion  of  their  several  encroachments^  and  that  they  had  agreed 
to  relinquish  and  convey  all  and  singular  their  several  estates 
and  interests  therein  to  the  parties  of  the  third  part :  It  was 
witnessed^  that  in  consideration  of  10«.  to  each  of  them^  paid 
by  the  parties  of  the  thirds  they  and  each  and  every  of  them 
granted^  bargained,  and  sold,  &c.,  and  each  of  them  did  grants 
&c.,  to  the  parties  of  the  third  part,  the  several  premises,  describ- 
ing them.  The  deed  contained  a  proviso,  that  each  of  them, 
the  parties  of  the  first  part,  and  their  wives,  should  have  the 
liberty  and  privilege  of  holding  their  respective  messuages,  &c., 
during  their  respective  lives.  After  the  date  of  the  conveyance, 
and  whilst  in  possession  under  the  proviso,  one  of  the  grantors 
inclosed  other  land  from  the  waste  adjoining : — Held,  that  in 
the  absence  of  evidence  to  shew  that  he  intended  the  encroach- 
ment for  himself  at  the  time  he  made  it,  it  must  be  assumed  to 
be  part  of  the  holding  at  the  termination  of  the  life-interest* 
Doe  d.  Croft  v.  Tidburif,  14  C.  B.  804 ;  18  Jur.  46S ;  2:3  L  J.,  C. 
P.,  57,  S.  P.  Andrews  v.  Haile*,  I  El.  &  Bl.  ^\^^.— Digest,  Jurist, 

Where  an  owner  of  land  builds  houses  upcm  it  adjoining  each 
other  so  as  to  require  mutual  support,  there  is  either  by  a  presumed 
grant  or  by  a  presumed  reservation,  a  right  to  such  mutual  support 
and  such  right  is  not  afiected  by  subsequent  subdivision  of  the 
property.  Richards  v.  Rose,  9  Exch.  21 8 ;  23  L,  J.,  Exch.,  3. — Id. 

Security  for  Costs, 1 — ^A  plaintiff  who  is  in  prison  under  sen- 
tence of  transportation  is  bound  to  give  security  for  costs.  Barrett 
V.  Power,  9  Exch.  338 ;  18  Jur.  156;  23  L.  J.,  Exch.,  162.— /rf, 

A  plaintiff  em  ployed  as  a  civil  and  sessions  judge  in  the  service 
of  the  East  India  Company,  is  not  exempt  from  giving  security 
for  costs.  Plowden  v.  Campbell,  18  Jur.  910;  23  L.  J.,  Q.  B., 
384.— 7rf. 

A  plaintiff  resident  abroad  is  not  subject  to  the  ordinary  rule 
as  to  giving  security  for  costs,  if  he  be  seized  or  possessed  of 
land  in  this  country,  Stoinborne  v.  Carter,  1  B.  C.  C.  209 ;  23 
L.  J.,  a  B.,  16— Crompton,— /rf. 

But  in  answer  to  a  rule,  calling  upon  him  to  give  security  for 
B  2 
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costs,  he  must  distinctly  siiow  that  the  land  is  not  mortgaged^ 
or  otherwise  unavailable  for  the  purposes  of  an  execution.— ^/e/. 

Where  the  plaintiflTs  affidavit  in  answer  to  the  application 
stated  '^  that  he  was  possessed  of  landed  estates  in  the  county  of 
Durham  of  considerable  value  over  and  above  all  charges  affect* 
ingthe  same  :'^ — Held^  that  it  did  not  sufficiently  shew  that  the 
estates  were  available  to  process  by  the  defendant. — Id. 

The  right  to  diet  money  is  accessary. 

The  plaintiff  obtained  a  verdict.  The  defendant  obtained  a 
rule  nisi  for  a  new  trials  which  was  discharged.  The  plaintiff 
was  a  witness  in  his' own  cause,  and  he  remained  in  this  country 
till  after  the  rule  nisi  was  discharged.  On  taxation  the  Master 
allowed  the  plaintiff  subsistence-*money  from  the  time  the  rule 
was  granted  till  it  was  discharged.  On  a  rule  to  review  the 
taxation, — Held,  that  as  the  Master  must  be  taken  to  have 
found  that  the  plaintiff  was  a  necessary  witness,  that  he 
could  not  have  attended  a  second  trial  if  one  were  order- 
ed, unless  he  remained,  and  that  his  remaining  incapacitated 
him  from  earning  his  subsistence,  the  detention  might,  under 
those  special  circumstances,  be  considered  as  part  of  the  CQSts  of 
the  rule;  and  the  allowance  was  right.  Dowdell  v.  Australian 
Royal  Mail  Steam  Navigation  Company,  3  El.  &  Bl.  902;  18 
Jur.  579 ;  23  L.  J.,  Q.  B.,  i^^.— Digest,  Juris/.. 

It  is  not  a  general  rule  that  parties,  if  witnesses,  are  to  have 
an  allowance  for  their  attendance  — Id. 

The  manor  of  W.  was,  by  settlement,  vested  in  trustees,  upon 
such  trusts  as  E.  B.,  a  married  woman,  should  by  will  appoint. 
Before  any  will  was  made,  a  piece  of  copyhold  land  was, 
under  an  Inclosure  Act,  allotted  to  the  trustees  of  the  settlement 
as  lords  of  the  manor,  and  in  compensation  of  their  interest  in 
the  soil  of  the  manor.  Under  the  same  act,  two  copyhold 
allotments  were  made  to  two  other  persons  in  respect  of  copyhold 
interests.  The  trustees  of  the  settlement,  in  exercise  of  a  power 
vested  in  them  for  that  purpose,  bought  the  two  last-mentioned 
allotments,  and  held  them  upon  the  same  trusts  as  the  manor. 
Afterwards,  in  1807  E.  B.  made  her  will,  devising;  the  manor, 
with  its  appurtenances,  to  the  father  of  the  plaintiff  for  life,  with 
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remainder  to  bis  first  son  in  tai]^  with  remainder  to  bis  second 
son  the  plaintiff^  and  devising  the  residue  of  her  property  to 
trustees  on  trust  to  sell.  E.  B.  died  in  18 13,  and  the  copyhold 
allotment  made  to  the  trustees  of  the  settlement,  and  the  two 
allotments  purchased  by  them,  were  then  treated  by  the 
trustees  of  the  will  as  part  of  the  residue,  and  in  1814  were  sold 
to  a  person  from  whom  the  defendant  subsequently  purchased. 
The  plaintiff,  while  an  infant,  became  entitled,  in  1831,  by  the 
deaths  of  his  father  and  elder  brother,  to  the  manor  under  the 
devise.  He  attained  twenty-one  in  ISl^O,  and  soon  afterwards 
filed  a  bill,  claiming  the  three  allotments  as  part  of  the  manor: — 
Held,  that,  as  to  each  allotment,  there  had  been,  under  the 
circumstances,  an  extinguishment  of  the  copyhold  in  the  manor, 
and  that  they  all  passed  to  the  plaintiff  under  the  devise  of  the 
manor,  there  being  nothing  on  the  face  of  the  will  to  show  that 
the  testatrix  intended  to  use  the  word  in  any  other  than  its  ordi- 
nary legal  meaning.  Held,  also,  that  the  plaintiff  was  entitled 
to  an  account  of  rents  and  profits  from  the  time  his  title  accrued 
in  1831.  Hicks  Y.SalliU,  8  De  G.  Mac.  &  G.  782;  18  Jur. 
915 ;  22  L.  J.,  Chanc,  hl\.— Digest,  Jurist, 

The  rule  is  that,  in  the  absence  of  special  circumstances,  a  party 
found  to  be  wrongfully  in  possession  of  property  is  to  account 
for  rents  and  profits  during  the  whole  period  of  time  that  his 
wrongful  possession  has  continued.  The  authorities  on  this 
point  referred  to  and  observed  upon,  and  the  decision  in  Drum- 
mond  V.  The  Duke  of  St.  Albans,  5  Ves.  483,  held  not  to  be 
law. — Id. 

Old  family  jewels  do  not  constitute  paraphernalia.  Jervoise 
V.  Jervoise,  17  Beav.  566 ;  23  L.  J.,  Chanc,  703.— Id. 

Pearl  ornaments  presented  to  a  married  woman  by  a  third 
party  held  to  be  part  of  lier  paraphernalia. — Id. 

So  likewise  brilliant  bracelets  bought  by  the  husband  and 
given  to  the  wife,  though  worn  with  the  family  jewels,  constitute 
part  of  her  paraphernalia. — Id. 

A  husband  who  was  entitled  to  family  jewels  and  diamotids 
bequeathed  to  his  wife  all  "  his''  jewels  for  life,  and  afterwards 
as  heirlooms : — Held,  that  this  bequest  did  not  include  pearl 
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ornaments  presented  to  her^  or  brilliant  bracelets  bought  by  the 
husband  and  given  to  the  wife,  and  worn  with  the  family  jewels, 
so  as  to  put  the  wife  to  her  election. — Id. 

On  taxation  of  costs,  it  is  a  general  rule  to  disallow  the 
expenses  of  a  witness  rejected  by  the  judge  at  the  trial  as  be- 
tween party  and  party.  Galloway  v.  Keytoarth,  23  L.  J.,  C.  P., 
2\^.— Digest,  Jurist. 

The  same  rule  applies  to  a  witness  rejected  by  an  arbitrator ; 
and  where  a  case  on  being  called  on  for  trial  was  referred,  and 
a  witness  who  attended  at  the  place  of  trial,  and  afterwards 
before  the  arbitrator  on  the  reference,  was  rejected  by  the  arbi- 
trator : — Held,  that  the  Master  acted  rightly  in  disallowing  his 
expenses  as  between  party  and  party. — Id. 

The  materiality  of  a  witness  is  primll  facie  a  question  for  the 
Master,  but  the  Court  may  review  his  decision  on  that  point. — Id, 

In  an  action  for  a  proportion  of  the  saving  of  coals  effected 
by  a  patent-boiler  erected  by  the  plaintiff,  according  to  a  con- 
tract, an  engineer  attended  at  the  trial  and  before  the  arbitrator, 
who  had  not  seen  the  boilers  in  question,  but  had  seen  the 
working  of  similar  ones — Quaere,  whether  he  was  a  material 
witness.  Semble,  per  Maule,  J.,  that  he  was  not  material  as 
between  party  and  party. — Id. 

Apportionment.'] — By  a  will,  dated  in  1795,  an  estate  was 
devised  to  A.  for  life,  with  remainder  to  B.  The  estate  was 
purchased  by  a  railway  company,  and  the  purchase-money  was 
paid  into  court  and  invested.  Upon  the  death  of  A.  it  was 
held,  that  his  representatives  were  not  entitled  to  have  an  ap- 
portionment of  the  dividends  becoming  payable  after  his  decease. 
Zongworth's  Estate,  In  re,  23  L.  J.  Chanc,  104— V.  C.  W.—Id. 

A  testator  gave  an  annuity  to  A.  B.  for  life,  no  period  of 
payment  being  mentioned.  Under  a  decree  of  the  Court  the 
first  payment  was  directed  to  be  made  at  the  expiration  of  one 
year  after  the  testator's  death.  The  annuitant  died  eight  days 
before  the  end  of  the  year  :— Held,  that  the  annuity  must  be 
apportioned,  although  it  was  not  continued  to  any  other  person 
after  the  death  of  the  annuitant.  Timmer  v.  Danby  23  L.  J., 
Chanc,  979— V.  C.  K.—Id. 
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Note, — Vide  article  Estates  for  life.  Apportionment.  Chitty, 
general  Lawyer. 

A  gift  by  way  of  trust  to  build  a  bridge  makes  both  principal 
and  accumulations  applicable  to  the  purpose  contemplated. 
Forhe9  v.  Forbes,  23  L.  J.,  Chanc.,  422— R.— i>/^tf*^.  Jurist. 

The  income  of  a  married  woman's  life-estate  had  been  ordered 
to  be  received  anJ  applied  by  a  receiver  in  the  suit,  in  payment 
of  her  husband's  incumbrances : — Held,  that  arrears  of  income  in 
the  receiver's  hands  which  had  not  been  paid  as  directed,  were 
nevertheless,  by  the  effect  of  the  order,  reduced  into  possession  so 
as  to  disentitle  the  wife  surviving  to  such  arrears.  Tiddv,  Lister,  3 
De  G.  Mac.  and  G.  857 ;  18  Jur.  543 ;  23  L  J.,  Chanc,  249.— /rf. 

A  covenant  in  a  marriage-settlement,  that  in  case,  at  any 
time  ''thereafter"  during  the  coverture,  any  real  or  personal 
estate  should  "  descend,  come  to,  or  vest  in"  the  wife  (who  was 
then  an  infant),  it  should  be  settled, — Held  to  include  the  pro- 
ceeds of  real  estate  taken  by  a  public  company,  to  which  the 
wife,  at  the  execution  of  the  settlement,  was  entitled  in  re- 
mainder.    Blake,  Ex  parte,  16  Beav.  463. — Id, 

A  mortgage  or  pawn  is*  an  accessary,  or  secondary  contract 
by  which  a  person  transfers  to  another,  valuables  in  security  for 
the  fulfilment  of  another  contract.  It  is  termed  a  mortgage^ 
when  real  property  is  transferred ;  and  a  pawn  when  moveable 
property  is  transferred.  Generally,  property  is  mortgaged  or 
pawned  for  the  payment  of  a  debt ;  but  it  may  also  be  thus 
pledged  as  security  for  the  fulfilment  of  any  other  engagement, 
for  instance,  in  security  for  the  fulfilment  of  the  duties  of  an 
ofiice,  or  any  other  agreement. — Elberliru/. 

The  case  of  the  Marquis  of  Salisbury,  reported  in  the  Jurist, 
29th  January,  1859,  may  be  in  point,  in  corresponding  cases  in 
this  country,  which  may  occur,  now  that  lines  of  Railway  are 
being  opened  out  and  lands  are  being  daily  taken  for  public  pur- 
poses. It  seems  sufficient  to  give  a  mere  abstract  of  the  case, 
showing  the  presumption  of  ownership  ad  medium  filum  vise,  as 
incidental  and  accessary  to  ownership  of  adjacent  lands. 
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COURT  OP  COMMON  PLEAS. 

MICHAELMAS  TERM. 

Thb  Marquis  op  Salisbury  v.  The  Gre\t  Northern 
Railway  Company.— ^c?r.  2.01A,  1858. 

The  soil  of  a  public  highway  is  presumably  vested  iu  the 
owner  of  the  adjacent  land  ad  medium  filum  vi®. 

There  is  nothing  in  the  General  Turnpike  Roads  Act  to  alter 
this  presumption^  or  to  vest  the  soil  of  that  description  of  roads 
in  the  trustees. 

If  the  lord  of  the  manor  and  owner  of  close  A.^  adjacent  to 
one  side  of  a  highway^  and  also  of  close  B.,  adjacent  to  the  op- 
posite side,  convey  both  in  one  deed  to  one  vendee,  the  soil  of 
the  road  passes  to  the  vendee,  although  the  acreage  of  each  of 
the  closes,  comprised  within  their  fences  respectively,  be  stated  in 
the  conveyance,  unless  there  be  enough  in  the  deed  to  shew,  as  by 
marks  on  the  indorsed  map  or  plan  of  the  property,  that  the  soil  of 
the  road  was  intended  to  remain  in  the  vendor. — Jurist,  Reports, 

A  party  purchased  a  bond  and  subsequently  instituted  an 
action  against  the  obligor  and  the  original  obligee,  his  vendor, 
and  obtained  a  decree  against  the  vendor  alone — and  in  execu- 
tion, purchased  the  estate  of  his  vendor  and  gave  her  receipt  to 
the  extent  of  the  amount  of  his  decree  and  paid  the  balance 
purchase-money  in  cash.  He  then  sold  this  estate  to  a  third 
party — who  re-sold  to  another — subsequently  the  vendor  obligee 
petitioned  for  a  review  of  judgment  on  the  ground  that  the 
actual  obligor  was  the  sole  party  liable,  and  that  the  decree  should 
have  passed  against  him  exclusively,  and  a  review  being  ad- 
mitted, the  original  obligee  vendor  was  released  and  the  obligor 
made  exclusively  answerable.  The  first  obligor  sued  for  the 
reversal  of  the  sale  of  his  estate  in  execution  under  the  original 
decree,  which  had  been  set  aside,  and  to  recover  possession  as 
owner.  Held,  that  the  receipt  of  the  purchase-money  would 
not,  in  the  present  case,  be  an  estoppel  to  the  plaintiff's  action, 
inasmuch  as,  by  a  subsequent  decision  of  the  Court,  all  the  acts 
done  against  the  property  of  the  plaintiff,  have  become  null  and 
void— that  the  effect  of  setting  aside  an  original  decree,  in  review. 
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ie  to  annal  all  acts  done  under  it^  and  in  the  present  case  the 
effect  is  to  restore  to  the  plaintiff  the  right  of  ownership  in  the 
estate  sold  through  the  misdecision  of  the  Courts  and  no  pur- 
chaser, with  or  without  notice  can  claim  adversely  to  plaintiffs, 
whatever  rights  and  liabilities  may  accrue  to  them,  these,  however, 
cannot  interfere  with,  or  in  any  way  obstruct  the  paramount 
right  of  the  plaintiffs  to  recover  possession  of  the  property  which, 
through  the  error  of  a  Court  of  Justice,  they  were  causelessly 
deprived.     28th  February,  1857,  Cohen,  appellant* 

Note. — ^This  illustrates  the  maxim  quum  principalis  causa  non 
oonsistit.  To  the  argument  of  estoppel,  by  reason  of  the  receipt 
of  the  purchase-money,  the  maxim  ''ignorantia  facti''  would  have 
applied,  that  the  party  was  ignorant  of  the  fact  of  his  non  lia- 
bility, and  semble,  that  the  maxim  **  actus  curiae  nemini  gravabit" 
would  also  apply — that  an  act  arising  in  mistake  would  work  no 
prejudice  to  the  party  legally  entitled. 

Donatio  Mortii  Causa.] — A  man  in  his  last  illness,  a  few  days 
before  his  death,  made  a  codicil  to  his  will,  giving  certain  benefits 
to  his  son-in-law.  A.,  and  appointed  B.  his  executor.  On  the 
same  day  the  testator  drew  a  cheque  on  a  plain  sheet  of  paper 
for  9001.,  payable  to  B.,  to  whom  he  owed  200/.,  and  wrote  on 
the  same  sheet,  A.  200/.,  B.  200/.,  executorship  fund,  500/.  The 
cheque  was  presented,  and  paid  before  the  testator's  death  :— 
Held,  that  this  was  not  a  donatio  mortis  caus&,  but  a  complete 
trust  of  200/.  in  A.^s  favour,  and  that  it  was  not  necessary  that  he 
should  have  any  notice  of  it  previously  to  the  testator's  death.  Tale 
Y.  Leithead,  1  Kay,  668 ;  2S  L.  J.,  Chanc,  liQ.— Digest  Jurist. 

A  donatio  mortis  caus&  is  subject  to  the  donor's  debts. — Id. 

Privileged  Communications^ — In  a  suit  by  the  heir  and  gene- 
ral devisee  of  the  client  against  the  devisees  and  executors  of 
the  solicitor,  to  set  aside  a  purchase  by  him  from  his  client,  on 
the  grounds  of  its  being  at  an  undervalue,  and  the  client  being 
then  in  embarrassed  circumstances : — Held,  that  copies  of  sub- 
sequent conveyances  from  the  solicitor  to  purchasers  from  him, 
and  a  valuation  of  the  estates,  and  mortgages  made  by  the  ven- 
dor, were  not  privileged  documents.  Gresley  v,  Mousley^  %  Kay 
&  J.  288 ;  2  Jur.,  N.  S.,  IbQ.—Id. 
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Held^  also^  that  the  ezecators  of  the  solicitor  could  not  claim 
privilege  against  the  real  represcDtative  of  the  vendor  for  any 
documents  as  confidential  communicatkms  with  the  vendor. — Id. 

The  defendants^  su^esting  that  the  executors  of  the  vendor, 
who  were  also  defendants,  had  an  interest  in  some  of  the  9die« 
duled  docnments : — Held^  that  they  should  be  served. — Id. 

Cases  and  opinions  of  counsel  taken  by  trustees,  as  such  mere- 
ly^  are  not  entitled  to  protection  in  a  suit  by  the  cestuisque 
trust  against  the  trustees,  or  their  representatives.  Devofnes  v. 
Bobinson,  20  Beav.  42. — Digest  Jurist. 

The  same  rule  applies  to  cases  and  opinions  taken  befofe  the 
time  when  the  defendant  (the  representative  of  a  trustee)  admits 
having  first  heard  of  the  qaestioi»  raised  by  the  bill. — Id. 

The  defendant  was  tenant  to  the  plaintiff,  who  was  owner  ot 
the  equity  of  redemption,  undet  a  lease,  whereby  the  defendant 
covenanted  to  deliver  up  to  the  plaintiflT,  at  the  expiration  of  the 
term,  the  premises  and  all  fixtures  therein.  The  term  expired 
on  the  1st  of  April,  1855,  and  on  the  10th  the  plaintiff  demand** 
ed  possession,  which  was  notg^ven.  On  the  l&th,  the  mortgagee 
gave  notice  to  the  defendant  to  pay  the  rent  and  deliver  up  the 
premises  to  him-  The  plaintiff  sued  the  defencknt  for  a  breach 
of  his  covenant  in  not  delivering  xrp  the  fixtures : — Held^  that 
the  defendant  was  not  estqpped  from  setting  up  the  title  of  the 
mortgagee,  and  that  the  plaintiff  could  not  recover  the  value  oi 
the  fixtures,  but  only  the  actual  damages  sustained  by  him  in 
consequence  of  their  detention  from  tiie  10th  to  the  13th  of 
April.  Watson  v.  Lane,  H  Exch.  769  >  25  L.  J.,  Exoh.,  101.— M 

Solicitor  or  Law  Agents  IAen,'\ — Semble,  a  solicitor  or  law 
agent  having  a  lien  or  right  of  retention  on  the  title-deeds  of 
several  estates  belonging  to  his  client^  is  not  in  a  situation  cor- 
responding with  that  of  a  catholic  creditor.  The  CcMui  will  not 
marshall  his  securities  so  as  to  make  him  take  rateably  according 
to  the  value  of  the  respective  estates.  Gray  v.  Qrdham^  2  Macq. 
H.  L.  Cas.  486.— /rf. 

The  parting  with  one  set  of  title*  deeds  will  not  a£R&ctthe  lien 
over  another  set. — Id. 

Semble,  although  contrary  to  the  Scotch  judicial  opinion,  that 
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the  lien  allowed  to  a  solicitor  or  law  agent  upon  title-deeds  and 
papers  of  dient  extends  to  a  proceeding  brought  against  such  client 
to  recover  payment  of  the  bill  of  costs,  although  such  proceeding 
is  one  not  for  but  against  him,  and  is  posterior  to  the  subsistence 
of  the  relation  of  solicitor  and  client. — Id. 

The  mortgagee  or  pawnee  is  not  allowed  to  use  the  pledge 
except  this  has  been  specially  stipulated  for,  or  is  necessary 
for  its  preservation ;  thus,  a  cow  must  be  milked.  He  can- 
not let  it  out,  or  give  it  in  loan,  because  as  he  has  no  right  to 
use  it  himself,  he  cannot  have  any  right  to  transfer  the  use  to 
any  other.* 

Should  the  mortgagee  use  a  pledge  which  was  given  to  be 
kept  only,  or  commit  any  other  transgression  with  respect  to 
the  pledge,  he  forfeits  the  interest  of  his  claim,  and  must  make 
reparation  for  all  actual  loss,  because  he  has  broken  the  terms 
of  the  agreement.t 

If  the  pledge  be  lost  or  damaged  in  the  hands  of  the 
pawnee  by  his  neglect,  or  by  any  wilful  act,  he  is  responsible 
for  the  full  value  of  the  pledge ;  but  if  it  be  lost  by  accident 
or  by  the  act  of  a  third  party,  the  pawnee  loses  the  amount  of 
bis  debt,  and  the  pawner  his  pledge.  Should  the  value  of  the 
pledge,  however,  be  less  than  the  debt,  the  pawnee  forfeits  that 
part  of  his  claim  only,  which  is  equal  to  the  value  of  the  pledge. 
— Elberling. 

Hedaya,  voL  iv.  p.  199.  Digest,  book  ii.  ch»  4  sect.  18.  "A 
pledge  must  be  disposed  of  by  the  law  of  pledges,  or  subject  to 

*  Hedftya,  toL  vr,  p.  199.    Prino.  Mahomedan  Law,  p.  75. 

f  As  it  if  prohibited,  under  the  Mahomedan  Law,  to  take  interest,  the  onlj 
effect  of  transgressing  the  terms  of  the  contract  under  that  Law  is,  that  he  shall 
make  fiill  reparation,  fiedaja,  vol.  iv.  p.  199.  At  present,  however,  a  Mussul- 
man can  as  legally  stipulate  for  legal  interest  as  a  Hindu ;  (Syad  Ehadim  Ullee 
venm  Buljeet  Sing,  S.  D.  A.  Bep.  Toi.  iL  p.  265)  the  effect  of  transgrsssion  with 
respect  to  the  pledge,  must  therefore  now  be  determined  by  the  rules  of  the 
Hindu  Law,  both  for  Mussulmans  and  for  Hindus.  See  Yishnu,  Digest,  book 
i.  oh.  I,  sect,  78  and  82 :  *^By  the  use  of  a  pledge  to  be  kept  only,  the  interest 
is  forfeited ;  and  the  creditor  shall  make  good  the  loss  of  a  pledge,  unless  it  was 
caused  by  an  act  of  God,  or  the  king,  and  without  his  fault.'*  See  idso  Nareda, 
ibid,  sect.  83,  Yajnawaloya  ibid,  sect.  84. 
s  2 
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redemption/'  Ibid,  sect.  27.  "A  pledge  may-be  tranBferred 
by  the  mortgagee  for  the  same  amoant,  as  he  has  lent  thereon." 

On  the  Rights  and  ObligaHons  of  the  Mortgagee,  or  Pawnee. 

The  rights  and  obligations  of  the  mortgagee,  or  pawnee,  are 
as  follows : 

1.  He  is  entitled  to  detain  the  property>  which  has  been 
mortgaged  and  delivered  to  him,  until  he  receives  fnll  payment 
of  the  sum  due  under  the  contract  with  interest,  or  until  the 
engagement  for  which  the  pledge  was  given  as  security,  has 
been  fully  performed.'^  The  mortgagee  cannot  of  course  detain 
the  thing  for  any  other  debt  or  claim,  than  that  for  which  the 
pledge  has  been  given,t  as  this  would  be  contrary  to  the  terms 
of  the  contract.  If  he  detains  the  pledge  for  another  claim, 
the  Court  will  compel  him  to  surrender  the  pledge  to  the  mort- 
gager, leaving  him  to  complain  against  his  debtor  for  his  other 
claims. 

When  two  or  more  articles  have  been  pledged  for  one  debt 
the  pawnee  is  entitled  to  detain  all  the  articles  until  the  whole 
debt  be  paid,  because  none  of  the  articles  were  opposed  to  any 
specific  part  of  the  debt ;  but  if  several  articles  belonging  to 
one  person  have  been  pledged  by  different  agreements,  they  may 
be  separately  redeemed,  and  the  pawnee  is  not  entitled  to  detain 
any  one  article  for  his  other  claims.]: 

When  one  article  has  been  pledged  to  two  or  more  persons, 
for  instance,  to  a  joint  family,  the  article  is  held  to  be  complete- 
ly pledged  to  each  of  the  creditors ;  because  the  spirit  of  the 
agreement  is,  that  the  article  is  held  entire  and  in  one  pledge. 
If  the  mortgagees  agree  among  themselves  to  alternate  possession, 
each  of  them  is  a  trustee  on  behalf  of  the  other  during  the 
term  of  possession ;  and  if  the  pledge  be  destroyed  or  damaged, 
each  is  responsible  according  to  his  respective  share.     In  case 

*  Hedoya,  toL  It.  p.  191.    Princ.  Mahomedan  Law,  p.  75,  847. 

t  Under  the  Hindu  Law  tliis  might  perhaps  be  lawful,  see  Yrihaapati  (Pigest, 
booki.  sect.  288).  "When  a  creditor,  with  an  artful  design,  borrows  any 
thing  from  his  debtor,  or  withholds  a  thing  deposited  bj  liira,  or  the  like,  and 
tiius  oompeb  payment  of  the  debt,  this  is  called  legal  deceit." 

%  Hedaya,  toL  Iy.  p.  223. 
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tbe  mortgager  pays  off  the  debt  of  either,  the  article  remains 
wholly  in  pledge  with  the  other,  since  it  was  before  completely 
-80  in  the  hands  of  each  without  a  separation.* 

When  two  or  more  persons  mortgage  or  pawn  a  property  to  one 
person  for  a  joint  debt  by  one  agreement,  the  pledge  is  detain- 
ed in  security  for  the  whole  debt,  and  the  mortgagee  or  pawnee 
is  entitled  to  detain  the  whole  pledge  until  the  whole  debt 
be  paid  ;  because  they  pawned  the  thing  together,  and  he  obtained 
a  complete  and  undivided  possession  of  it.  If  one  of  the  mort- 
gagers is  desirous  of  redeeming  it,  he  may  offer  the  other 
partner  the  option  of  redeeming  it  at  the  same  time ;  and  if  the 
co-partner  be  unable  or  unwilling  to  do  so,  he  may  redeem  the 
whole,  and  he  then  begpmes  a  claimant  upon  his  co-partner  for 
what  has  been  paid  on  his  account.f 

2.  During  possession,  the  mortgagee  is  bound  to  pay  such 
attention  to  the  care  of  the  thing  as  persons  of  ordinary  dis- 
cretion and  prudence  give  to  their  own  affairs.  If  he  transfers 
the  care  of  its  preservation  to  any  other  person  than  the  mem-t 
bers  of  his  own  family,  he  becomes  responsible  for  the  person  to 
whom  he  gave  it  in  charge,  t 

The  expenses  requisite  for  the  conservation  of  the  pledge  rest 
therefore  upon  the  mortgagee  or  pawnee ;  as,  for  instance,  the 
rent  of  the  house  in  which  the  thing  is  kept,  the  wages  of  Chow- 
keedars  for  watching  it,  &c. ;  but  expenses  that  are  requisite  for 
the  support  of  the  pledge,  and  the  continuance  of  its  existence 
lie  upon  the  mortgager,  or  pawner ;  as,  for  instance^  the  cost  of 
keeping  and  feeding  a  horse,  or  a  cow ;  because  though  the 
pawnee  is  entitled  to  the  possession  of  the  pledge,  the  pawner 
is  still  its  owner.§ 


*  Hedaya,  toL  iy.  p.  224. 

t  Hedaja,  Tol.  iy.  p.  225.  Arman  Pande  varmt  Nourrutton  Koon war.  S.  D. 
A.  Bep.  ToL  iii.  p.  78.  Muokun  Lai  versus  Wuzer  AIL  Ibid,  vol.  iv.  p.  32.  In 
the  last  case,  the  heir  to  one- half  of  a  mortgaged  property  was  allowed  to  re- 
deem his  half  share  I  but  the  other  partner  had  in  this  case  previously  sold  the 
whole  property  illegally. 

X  Hedaya,  \o\.  ir.  p,  199. 

§  Hedaya,  toI.  i?.  p.  200.    Princ.  Mabomedan  Law,  p.  74. 
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Extraordinary  expenses,  which  are  equally  as  necessary  for 
the  conservation  of  the  pledge,  as  for  its  existence,  for  instance, 
expenses,  incurred  by  the  sickness,  or  the  like,  of  the  pledge, 
must  be  defrayed  by  both  in  proportion  t-o  the  amount  of  the  debt 
and  the  excess  of  the  value  of  the  pledge  over  the  debt.*^ 

The  mortgagee,  or  pawnee,  is  not,  however,  authorised  to  sell 
the  pledge  himself,  except  this  has  been  specially  agreed  to.f 
Like  any  other  creditor,  he  must  sue  for  payment  of  his  debt,  and 
is  even  then  entitled  to  cause  the  pawner  to  be  imprisoned  as  for 
another  demand,  though  a  pledge  has  been  given ;  because  this 
is  the  legal  remedy  to  prevent  the  pawner's  postponing  payment 
by  delaying  the  sale  of  the  pledge. 

Annexed  are  the  rules   as  to  derivati^  rights  by  parentage. 

The  son  of  a  British  subject,  though  his  mother  was  a 
Native  Christian,  is  a  British  subject.  S.  D.  A.  Hep.  vol.  ii.  p. 
2£9,  see  also  T.  Hoo  versiM  P.  Marquis,  i^.  vol.  iv.  p.  243.  Ille- 
gitimate children  are  considered  to  be  of  the  same  country  as 
their  mother.     Const.  No.  806,  26th  July,  1833. 

Reg.  XV.  1806,  Sect.  6.  Const.  No.  983,  13th  Nov.  (I6th. 
Oct.)  1835. 

A  defendant  ordinarily  residing  at  Kidderminster  was  arrested 
in  Suffolk,  and  lodged  in  gaol  at  Bury,  which  is  180  miles  dis- 
tant by  railway.  He  filed  his  schedule  in  the  Insolvent  Debtors' 
Court,  and  the  petition  was  referred  to  the  county  court  of 
Suffolk.  Having  been  brought  up  to  the  prison  of  the  court  by 
habeas  corpus,  at  the  suit  of  the  plaintiff,  the  Court  refused  to 
remit  him  to  the  custody  of  the  sheriff  of  Suffolk.  Gumey  y. 
Hallen,  1  H.  &  N.  142 ;  25  L.  J.,  Exch.,  211.— Digest  Jurist. 

Semble,  that  it  is  the  right  of  a  plaintiff  to  remove  a  defendant 
in  custody  to  the  prison  of  the  court  in  which  the  action  has 
been  brought. — Id. 

*  Hedaya,  voL  iv.  p.  202. — ElberUnff, 

t  Hedaya,  toI.  iv.  p.  199,  281.  Prino.  Mahomedan  Law,  p.  74.  Aocording 
to  the  Hindu  Law,  the  pawnee  ia  authorised  to  sell  the  pledge,  when  the  debt  has 
l>een  doubled  by  interest,  see  Yrihaspati,  Digest,  book  iL  eh.  1,  sect  8,  9.  '*  Af- 
ter the  time  for  payment  has  past,  and  when  interest  ceases,  the  creditor  shall  be 
owner  of  the  pledge."  ^*  When  the  debt  b  doubled  by  the  interest,  and  the  debt- 
or is  either  dead  or  has  absconded,  the  creditor  may  take  his  pledge,  and  sell  it 
before  witnesses." — Blberling. 
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Two  persons  seized  of  freeholds  agreed  to  carry  on  business  in 
partnership  upon  the  premises  for  fourteen  years^  and  that  if 
either  died  daring  that  term^  the  survivor  should  purchase  the 
freeholds  at  the  stated  price.  The  fourteen  years  having  expired, 
they,  by  parol  agreement,  continued  the  partnership  ''  on  the  old 
terms/'  One  afterwards  died  intestate : — Held,  that  the  stipu- 
lation as  to  purchase  was  binding,  and  that  the  freeholds  were 
converted  into  personal  estate,  and  did  not  pass  to  the  heir.  JSssex 
V.  Esses,  20  Beav.  442. — Digest  Jurist, 

A  testator  gave  all  his  property,  both  real  and  personal,  to  his 
wife  for  life,  and  he  authorised  her,  with  the  consent  of  his 
executors,  to  sell  or  exchange  any  part  of  his  property.  After 
her  deaUi,  he  gave  all  his  property,  both  real  and  personal,  to 
his  daughters,  and  afterwards  to  their  children : — Held,  that  the 
tenants  for  life  were  not  entitled  to  enjoy  the  property  in  specie, 
but  that  the  perishable  part  must  be  converted.  Jelb  v.  Tugwell, 
20  Beav«  84. 

In  an  application  to  sue  as  pauper,  the  petitioner  was  only 
allowed  to  sue  for  the  amount  of  the  principal  monies  due.  In 
a  subsequent  action  to  recover  interest,  held  that  the  limitation 
applicable  to  the  substantive  action  would  be  applicable  to  the 
accessary  action  for  interest,  as  had  the  Defendant  admitted 
the  title  of  the  Plaintiff  to  recover  the  principal,  the  nine  years' 
litigation  would  have  been  entirely  avoided.  2nd  June^  1855, 
Bamcham  Tewaree,  appellant. 

A  party  owning  the  proprietary  title,  obtained  a  decree  for  rent 
and  subsequently  sold  the  proprietary  rights  and  interests  to 
another  party. 

The  purchaser  sued  to  re-enter  on  the  mocurruree  which  was 
in  default  for  rent,  and  obtained  a  decree.  In  the  lower  appellate 
Court  his  action  was  dismissed.  Held  in  special  appeal,  that  as 
purchaser,  the  same  rights  vested  in  him,  which  were  enjoyed  by 
the  original  grantor,  and  in  reversal  of  the  decree  of  the  lower 
appellate  Court,  the  Plaintiff's  action  to  re-enter  was  decreed. 
2nd  August,  1853.     Fuzulut  Nissa,  Appellant. 

Note. — ^The  right  to  re-enter  was  accessory,  and  again,  assigna« 
tos  utitur  jure  sui  principalis. 
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Dissolution  of  Partnership,  Mailers  arising  out  qfj]  — A  testator 
was  a  member  of  a  partnership  at  will  in  a  bank,  without  any 
provision  entitling  the  executor  of  a  deceased  partner  to  an 
interest  in  the  goodwill  of  the  concern.  The  credit  in  which 
the  bank  was  rendered  capital  unnecessary,  and  at  the  testator's 
death,  the  property  of  the  concern  exceeded  its  liabilities  by  a 
very  small  amount,  the  testator's  share  in  which  was  far  exceed- 
ed by  the  balance  due  from  him  to  the  bank  on  his  private 
account,  as  a  customer.  After  his  death  the  surviving  partners 
admitted  into  the  firm  his  son,  who  was  his  executor,  but  who 
was  not  admitted  into  the  firm  in  that  character,  and  the  busi^ 
ness  continued  to  be  carried  on  without  any  separation  or  appro- 
priation of  the  partnership  assets  as  they  existed  at  the  testator's 
<leath.  In  a  suit  against  the  executor  for  the  administration 
of  the  testator's  estate, — Held,  that  he  was  not  accountable 
Xo  the  testator's  estate  for  the  profits  which  he  had  received 
as  a  partner  in  the  bank.  Simpson  v.  Chapman,  4  De  O.  Mac. 
&  G.  154. — Digest  Jurist. 

A.  B.  makes  a  mortgage  in  fee,  and  dies  intestate  and  with- 
out heir : — Held,  that  the  equity  of  redemption  does  not  escheat 
to  the  Crown,  but  belongs  to  the  mortgagee,  subject  to  the 
dates.     Beale  v.  Symonds,  16  Beav.  406 ;  22  L.  J.,  Chanc,  708. 

A  former  suit  had  been  settled  by  a  compromise  and  by  which 
Solahnameh,  a  definite  share  of  an  estate  was  settled  and 
although  there  was  not  any  mention  of  mesne  profits,  these  held 
in  appeal,  in  concurreiice  with  the  lower  Court,  that  the  right 
to  the  land  having  been  decreed,  the  right  to  wassilat  was 
entirely  accessary.  Musst.  Bibi  Imamune,  appellant,  14th  June, 
1847. 

A  right  to  a  specific  share  of  an  estate  having  been  decreed 
to  Government,  a  Civil  Court  Ameen  was  directed  to  make  the 
Butwarrah.  On  appeal  preferred  against  such  order,  appellant 
praying  that  the  Butwarra  be  made  by  the  Revenue  authori- 
ties, held,  that  a  butwarra  could  only  be  done  by  the  Collector 
and  Board  of  Revenue,  who  can  alone  sanction  the  allotment  of 
the  public  assessment,  and  accordingly  the  orders  of  the  Court 
below  were  reversed.  Collector  of  Mymensingh,  appellant,  March 
llth  1844.    Summary  appeals. 
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Note. — ^The  right  to  a  Butwarrais  accessary  to  ownership, 
and  the  accessary  right  must  follow  the  nature  of  its  principal^ 
which  is,  that  in  a  Bntwarra,  the  assets  shall  be  so  apportioned,  that 
each  allottee  in  the  Government  estate  may  be  in  equal  funds  and 
means^  to  meet  the  public  revenue  apportioned  to  him.  Thus 
where  a  party,  after  a  decree,  did  not  take  out  proceedings  in 
Bntwarra  within  12  years,  it  was  held  that  limitations  would  not 
bar  Butwarras,  the  right  being  inherent  and  exerciseable  at  any 
time,  28th  January  1851.     Bunmalle  Boy,  appellant. 

The  Plaintiffs  as  maliks  sued  for  the  settlement  of  a  village 
of  which  they  had  received  malikana,  but  not  being  registered 
in  the  Collector's  books,  their  case  was  dismissed.  In  appeal, 
held  that  it  was  a  principle,  that  the  mere  fact  of  non-registra- 
tion on  the  Collector's  books  could  not  outweigh  the  fadt  of  long 
proprietary  possession  as  maliks,  case  remanded,  Buniad  Singh 
appellant,  15th  August,  1850. 

Note, — ^The  right  to  settlement  is  accessary  and  incidental  to 
occupancy  and  possession  under  proprietary  title. 

An  alienation  of  endowment  lands  as  though  private  property 
and  without  any  provision  for  the  maintenance  of  the  endow- 
ment,  held  to  be  absolutely  illegal ;  3rd  June,  1850.  Mohunt 
Gopal  Das,  appellant,  Mohunt  Kumelperkash  Das,  appellant,  26th 
September,  1^50. 

Ifoic, — ^There  is  no  accessary  title  in  such  lands  personal  to 
the  superintendents  of  religious  endowments,  that  they  should 
alienate  them  away  and  dispose  of  them  at  option,  they  being 
mere  trustees.  The  right  to  the  land  is  incidental  to  the 
endowment. 

A  widow  has  a  life- estate  in  her  deceased  husband's  property, 
until  adoption,  up  to  which  date  the  property  is  in  the  widow, 
from  the  death  of  her  husband.  Then,  that  adoption  divests  it 
from  the  widow  and  vests  it  on  the  adopted  son.  Held  unani- 
mously that  the  personal  right  of  inheritance  from  her  husband, 
vested  by  the  Hindoo  Law  as  current  in  Bengal,  is  not  supersed- 
ed or  destroyed,  by  the  fact  of  her  holding  permission  from  her 
husband  to  adopt  a  son,  and  that  her  suit  for  the  personal  right 
as  widow,  will  lie  although  she  mentions  in  her  plaint^  that  she 
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has  aathority  from  her  husband  to  make  such  adoption.  Mosst. 
Farene^  appellant^  SOth  September,  1850. 

Note, — ^The  right  of  the  widow  to  her  life-estate  was  accessary 
or  incidental  to  her  and  continued  until  the  determination  of  the 
causa  principalis  by  adoption. 

The  Plaintiff  sued  to  recover  435  beegabs  of  lands  as  burratur 
lands  of  Bheel  Sonadop,  comprised  in  their  Zemindaree.  The  De- 
fendants  claimed  them  as  belonging  to  their  estate^  Ramdebpore. 
In  the  lower  Court,  held  that  they  belonged  to  Sonadop,  but 
that  as  it  could  not  be  ascertained,  whether  the  lands  accreted 
before  the  decennial  settlement  or  when,  the  Defendants  could 
not  be  ousted.  Held  on  appeal,  that  as  the  lands  accreted  within 
the  Plaintiff's  Zemindaree,  and  he  has  the  right  to  all  the  appur« 
tenances  thereof,  it  was  for  the  Defendants  to  establish  their 
title  of  right  adversely,  case  remanded,  9th  April,  1855,  Watson, 
appellant. 

Hole, — The  maxim  on  these  occasions  is  cujus  est  solum  ejus 
est  usque  ad  ccelum  vel  ad  inferos,  and  alluvion  vests  the  accessary 
title  in  the  owner  of  the  property  within  which  or  to  which 
it  attaches,  per  accessionem. 

A  married  woman  entitled  to  property  under  a  settlement  to 
her  separate  use,  concurred  with  her  husband  in  raising  money 
upon  mortgage  of  it,  by  a  deed  which  expressed  that  the  money 
was  borrowed  by  and  paid  to  herself  and  her  husband,  but  con- 
tained a  covenant  by  the  husband  for  repayment : — Held,  that 
the  presumption  was,  that  the  money  was  received  by  the 
husband,  but  that  this  presumption  might  be  rebutted  by 
extrinsic  evidence.  Hudson  v.  Carmichale,  1  Kay,  613,  18  Jur. 
851 ;  23  L.  J.,  Chanc,  893.— i>i^^^,  Jurist. 

In  the  absence  of  such  evidence, — Held,  that  the  wife  was 
only  a  surety  for  the  husband,  and  was,  after  his  death,  qa- 
titled  as  against  other  creditors,  to  all  the  rights  incident  to 
that  relation,  and  therefore  had  a  right  to  have  the  debt  paid 
off,  as  a  specialty  debt,  out  of  the  husband's  assets.  If  the 
mortgage  be  of  the  wife's  freehold  estate,  not  settled  to  her 
separate  use,  she  is  still  a  surety,  and  has  all  the  rights  of  a 
surety,  except  perhaps  as  against  her  husband's  other  creditors. 
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Whether  in  this  last  case^  if  her  estate  has  paid  off  the  mort- 
gage^ she  has  only  a  right  to  be  repaid  oat  of  her  husband's 
asaetSy  after  all  his  other  creditors  by  simple  contract,  Qasere. 
The  dicta  to  that  effect  in  Tate  p.  Anstin  (1.  P.  Wms.  264); 
and  Clinton  v.  Hooper  (I  Ves.  Jun.  187)  disapproved, — Id. 

Where  several  houses  belonging  to  the  same  owner  are  built 
together,  so  that  each  requires  the  mutual  support  of  the  neigh- 
bouring house,  Mid  the  owner  parts  with  one  of  the  houses,  the 
right  to  such  mutual  support  is  not  thereby  lost;  the  legal 
presumption  being,  that  the  owner  reserves  to  himself  such  right, 
and,  at  the  same  time,  grants  to  the  new  owner  an  equal  right; 
and,  consequently,  if  the  owner  parts  with  several  of  the  houses 
at  different  times  the  possessors  shall  enjoy  the  right  to  mutual 
support,  the  right  being  wholly  independent  of  the  question  of 
the  priority  of  their  titles.  SicAards  v.  Rose,  9  Exch.  218;  23 
L.  J.,  Exch.,  8. — DigeH,  Jurist. 

In  an  action  to  re-enter  upon  a  grant  given  in  consideration 
for  an  illuminated  copy  of  a  Koran  valued  at  20,000  Rs.  by  the 
plaintiflfs  ancestor,  under  Section  10,  Reg.  XIX.  1793,  the  lower 
Court  held,  that  the  plaintiff  being  privy  in  title  to  the  grantor, 
was  estopped,  dismissed  the  case.  The  lower  iqipellate  Court, 
held,  that  the  law  was  especial  and  exceptional  arising  in  cir- 
cumstances connected  with  the  principle  of  the  settlement, 
under  which  each  proprietor  was  on  his  succession  at  liberty  to 
resume  all  incumbrances  created  by  his  immediate  ancestor,  alie- 
nating the  rents,  by  lakheraj  grants  and  thereby  preventing  him 
from  discharging  the  public  revenue — and  accordingly  a  decree 
passed  for  the  plaintiff  so  far  as  the  resumption  of  the  tenure 
went,  but  affirming  the  right  of  possession  in  the  grantee,  so 
long  as  he  continued  to  pay  rents  at  the  usual  rates.  In  special 
appeal,  held,  as  per  precedent  Sheikh  ShufactoUah,  20th  May, 
1848,  that  the  Settlement  is  a  compact,  by  which  the  Zemindar 
engages  on  his  part  to  pay  a  fixed  amount  of  Revenue  to  the 
state,  and  the  state  on  its  part  guarantees  to  the  Zemindar  by 
means  of  its  judicial  and  fiscal  administration,  the  integrity  of 
tiie  assets  from  which  that  revenue  is  derived,  and  which  in  fact 
constitutes  the  Governn\ent's  own  security  ibr  the  realization  of 
T  2 
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itn  revenue.  As  to  the  possessory  title,  the  lower  appellate 
Court  is  in  error,  the  proprietory  title  having  lapsed,  the  posses- 
sory title  lapses  with  it — appeal  decreed  in  modification  of  the 
orders  of  the  lower  appellate  Court.  Ahmed  Ali  Khan,  appel- 
lant, 18th  July,  1855. 

Nole. — ^The  invalidity  of  the  grant  consisted  in  its  being  rent- 
free— a  lease  with  any  quantum  of  rent,  fixed  or  otherwise,  would 
have  estopped  the  plaintiff.  A  Zemindar  may  of  course  create 
a  rent-free  estate  for  his  own  life  but  '^  nemo  plus  juris  in  alium 
transferre  potest  quam  ipse  habet,''  and  to  the  remarks  of  the 
dissentient  judge  on  this  case,  in  effect  thal^  the  lands  were  not 
resumable  by  the  heirs  of  the  grantor  there  is  the  unanswerable 
reply  of  a  *'  verbis  legis  non  est  recedendum/'  The  defendant 
had  his  remedy  to  recover  the  value  of  the  Koran,  estimated  at 
20,000  Rs.  on  being  ejected. 

In  an  action  in  which  in  the  appellate  Court  question  arose, 
as  to  the  applicability  or  inapplicability  of  the  limitation  law 
to  actions  by  Zemindars  under  Act  XIX.  1793.  Held,  inter 
alia  by  Mr.  Dick,  that  the  limitations  applied,  as  per  reasons 
already  recorded  in  case  of  Mirtonjoy  Shah,  appellant,  pp.218, 
19,  20,  Vol.  VII.  S.  D.  decisions,  under  Clause  11,  Section  2, 
Eeg.  II.  1805,  no  claim  of  Government  for  assessment,  recovery 
of  arrears  or  for  any  public  right  can  be  heard.  It  is  a  fact 
therefore  that  such  a  suit  is  subject  to  the  law  of  limitation. 
How  can  it  therefore  be  consistently  maintained,  that  a  suit  for 
assessment  of  land  held  rent-free,  on  the  part  of  a  2iemindar 
whose  title  is  merely  derivative  from  Government  will  not  be 
subject  to  any  law  of  limitation  ?  Or  that  such  a  suit  to  assess 
lands  held  at  a  Government  rent,  is  not  subject  to  the  law  of 
limitation,  when  a  suit  to  assess  lands  held  altogether  rent-free 
is  subject  to  the  law  of  limitation  514  page.  Gungadhi}r 
Banerjea,  September  10th,  1855. 

In  a  question  as  to  alluvion,  between  the  plaintiff  and  the 
Government  farmers,  held  that,  the  land  was  not  an  island,  but 
a  mere  alluvial  increment  attaching  to  the  estate  of  the  plain- 
tiff; that  the  nullah  dividing  these  lands  from  his  estate  was 
fordable  during  the  greater  part  of  the  year^  and  consequently 
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tbe  proprietoi^  right  was  vesfted  in  the  plaintiff.  Srikiifhen 
Singh,  &c.  appellants,  5th  December,  1855. 

Question  arose  as  to  whether  the  decree  for  costs,  could  be 
executed  without  giving  security,  the  case  itself  being  under 
appeal,  with  reference  to  Construction  No.  110,  and  a  special 
appeal,  was  admitted  on  this  point— Held,  that  costs  are  a 
part  of  the  decree  and  the  principle  upon  which  security  is 
demanded  from  the  decreeholder,  before  allowing  him  to  take  out 
execution  is  as  applicable  to  the  portion  of  it  relating  to  costs,  as 
to  that  which  forms  the  subject-matter  of  the  decree.  The  law 
quoted  by  the  pleader  for  the  decreeholder  Section  9,  Regulation 
X.  1803,  has  been  rescinded,  and  the  first  paragraph  of  Con- 
struction No.  110,  which  ia  founded  therein,  can  no  longer  be 
considered  correct,  and  is  therefore  annulled — and  the  order  of 
the  lower  Court,  allowing  execution  to  be  taken  for  costs,  with« 
out  security,  is  reversed.  Muckrund  Deb  Kackut,  appellant, 
13th  January,  1853. 

A  summary  suit,  had  been  set  aside  in  the  civil  Court,  the 
plaintiff  for  rent  having  no  right  or  title  in  the  lands — but 
whilst  this  case  was  pending,  several  other  summary  decrees  had 
passed  on  the  ground  of  the  original  summary  award,  the  revers* 
al  of  which  set  aside  all  the  other  subsequent  awards.  The 
present  action  is  to  recover  damages  arising  in  the  sale  in  execu- 
tion of  those  awards,  and  not  to  set  them  aside,  and  being  for 
damages,  the  twelve  year  law  of  limitations  applies,  which  action 
will  lie,  the  whole  right  of  the  defendants  to  any  rent  whatever 
in  the  land  having  been  declared  invalid.  3rd  February,  1853, 
Joykishen  Mookeijea,  appellant. 

A  judgment-debtor  settled  hia  debt  and  the  impending  sale 
of  his  property  was  discharged — eleven  days  subsequently  hi& 
,  estate  was  sold  by  the  ameen,  who  excused  his  acts  on  the 
grounds,  but  he  had  not  received  the  orders  discharging  the 
estate — in  the  lower  Court,  the  sale  was  annulled.  In  the  lower 
appellate  Court,  the  sale  was  affirmed.  Held,  in  special  appeal 
that  the  construction  of  the  law  by  the  lower  appellate  Court 
was  erroneous — the  ameen  not  being  an  independent  officer,  as 
the  collector,  but  a  mere  ministerial  officer  of  the  Court,  delegat-^ 
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ed  to  carry  oat  its  orders,  and  it  necessarily  follows,  if  the 
authority  of  the  Court  to  sell  the  property,  no  longer  existed, 
the  power  to  sell  terminated  simultaneously.  22nd  January, 
1837.     Ameer  Khan,  petitioner,  summary  appeal. 

The  plaintiff  sued  to  annul  the  tenures  of  the  defendants  and 
to  resume  and  assess  them  for  rent,  which  tenures  had  been 
created  in  1210  and  122),  rent-free,  for  the  purpose  of  digging 
two  tanks  for  the  benefit  of  the  village,  and  the  lower  Court  dis- 
missed the  claim,  considering  such  grants  valid  as  per  Section  8, 
Regulation  XLIV.  of  1793,  and  with  reference  to  the  decree  of 
the  Sudder  Court  dated  18th  August,  1847,  Hureemohun  Das, 
appellant.  The  lower  appellate  Court  reversed  the  decree  on 
the  invalidity  of  the  sunnud  under  which  the  lakhiraj  title  was 
created.  Held  in  special  appeal,  that  the  ruling  of  the  lower 
appellate  Court  is  incorrect,  the  present  case  being  one  between 
landlord  and  tenant,  under  Section  8,  Reg.  XLIV.  1793,  and 
not  one  of  resumption  under  the  resumption  laws.  14th  Feb* 
ruary,  1856,  Sheikh  Kadir,  appellant. 

A  sale  having  been  cancelled  by  the  lower  Courts,  the  special 
appellant,  applied  to  have  the  sale  confirmed  in  reversal  of  the 
orders  of  tiie  Courts  below.  The  sale  in  question  was  ordered, 
in  execution,  to  recover  Co.'s  Rs.  722-4-7,  and  was  postponed 
pending  an  adjustment  between  the  parties.  On  the  27th  Feb* 
ruary,  the  money  was  paid  into  the  Court  in  full,  and  on  the 
28th  a  receipt  in  full  was  given  in  by  the  execution  creditor  who 
received  his  money,  on  the  3rd  of  March,  from  the  Judge's 
treasury,  notwithstanding  which  on  the  2nd  of  April  the  estate 
was  sold  by  the  collector  and  bought'  by  the  very  party  who  had 
paid  in  the  money  to  the  Civil  Court  for  the  judgment-debtor. 
Held,  that  it  must  be  conceded,  that  prim&  facie,  there  is  a  direct 
infraction  of  the  law,  if  a  debtor's  property  is  sold  when  the 
execution  creditor,  has  himself  formally  and  in  due  time  given 
information  to  the  Court  executing  the  decree,  that  the  sum  for 
realization  of  which  the  sale  was  ordered  has  been  received  by 
him.  The  ruling  in  the  case  Nadir  Beebee,  was  that  if  notice 
of  adjustment  was  not  given  to  the  Court,  in  time  to  stay  the 
sale,  it  could  not  be  set  aside.  In  the  present  case,  all  that  could 
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be  expected  from  debtor  and  creditor  bad  been  done.  In  the 
record^  there  was  the  nasir's  return,  stating  that  the  decreeholder 
declined  payment  of  tolubana,  on  the  ground  that  her  debt  had 
been  satisfied,  and  as  the  collector  was  only  to  sell,  provided  the 
debt  was  undischarged,  the  sale  was  not  conformable  with  his 
instructions — appeal  dismissed.  Bamragor  Singh  and  others 
appellants,  26th  February,  1S56. 

Note. — duum  principalis  causa  non  consistit,  nee  ea  quidem 
quse  sequuntur  locum  habent  or  quse  accessionum  locum  habent 
extinguuntur  cum  principales  res  perimpte  fuerint.  These  two 
maxims  would  contain  an  argument  against  a  sale,  made  subse- 
quently to  the  satisfaction  of  a  debt,  satisfaction  beiug  a  perfect 
cause  of  the  failure  of  the  principalis  causa — and  failing  which 
the  sale,  qu»  sequitur,  falls  also.  Probably  no  argument  has 
been  raised  upon  these  maxims. 

By  a  settlement  dated  in  1821,  copyhold  lands,  which  had 
been  conditionally  surrendered,  for  securing  certain  mortgagees^ 
were  settled  by  the  testator,  subject  to  the  mortgages,  he  at 
the  same  time  covenanting  to  pay  off  the  same ;  and  there  was 
a  proviso,  that  as  between  the  testator,  his  heirs,  executors,  and 
administrators,  and  the  persons  entitled  under  the  settlement, 
the  lands  were  to  be  the  primary  fund  for  payment  of  the  same 
mortgage  debts.  In  1826,  the  testator  paid  off  the  debts  out  of 
his  own  monies,  and  satisfaction  was  duly  entered  on  the  court- 
rolls  of  the  conditional  surrender.  In  1831  the  lands  were, 
under  a  power  in  the  first  settlement,  resettled  by  the  testator, 
and  his  wife,  but  no  notice  was  taken  of  the  fact  of  repayment 
of  ilie  mortgages.  By  his  will  the  testator  directed  all  his 
debts,  &c.  to  be  paid  out  of  the  personalty  only:— Held,  that 
the  amount  of  the  mortgage  debts  was  to  be  considered  as  kept 
on  foot  as  part  of  the  testator's  personal  estate.  Pear8  v« 
Wheigltman,  %  Jur.,  N.  S.,  586— V.  C.  W. 

Bill  to  recover  a  sum  of  money  in  respect  of  which  one  defen- 
dant was  treated  as  primarily  liable,  uid  the  other  two  defendants 
as  secondarily  liable  only.  The  defendant  alleged  to  be  primarily 
liable,  after  having,  by  his  answer,  admitted  his  liability  to  answer 
the  plaintiff's  demand,  died,  leaving  assets  altogether  inadequate 
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tx>  meet  such  demand^  and  havings  by  his  will^  appointed  two 
pei*sons  to  act  as  his  executors^  both  of  whom  declined  to  prove 
the  will.  The  plaintiff  then  moved,  under  15  &  16  Vict.  c.  86, 
s.  44,  that  the  Court  would  direct  the  suit  to  be  proceeded  with, 
in  the  absence  of  any  person  representing  the  estate  of  the 
deceased  defendant,  or  appoint  some  person  to  represent  such 
estate  for  all  the  purposes  of  the  suit.  The  Court  held,  that  the 
deceased  defendant  was  *'a  deceased  person  interested  in  the 
matters  in  question'^  within  the  meaning  of  the  Act,  and  under 
the  circumstances,  appointed  the  persons  named  in  his  will  to 
represent  his  estate  for  the  purposes  of  the  suit.  AsAmall  v. 
JFood,  25  L.  J.,  Chanc.  28— V.  C.  ^.—Digest,  Jurist. 

Persons  may  be  partners  towards  the  world  without  being 
partners  between  themselves ;  but  if  they  be  partners  between 
themselves^   they  are  undoubtedly  partners  in  respect  of  the 
public.     Stanton  Iron   Company,  In  re,  £1    Beav.  164 ;  2  Jur. 
N.  S.,  180 ;  25  L.  J.,  Chanc,  \^l.— Digest,  Jurist. 

A.  and  B.,  who  had  carried  on  business  in  partnership  as 
ironmasters,  having  become  embarrassed,  executed  an  assignment 
of  all  their  works  and  other  property  to  trustees,  upon  trust  to 
carry  on  their  business  under  the  style  of  "  the  Stanton  Iron 
Company,**  with  power  to  take  fresh  leases  of  the  property,  to 
erect  new  buildings  as  occasion  might  require,  to  keep  down 
the  interest  upon  mortgages  and  other  incumbrances  out  of  the 
gross  income,  and  to  divide  the  net  profits  rateably  among  the 
creditors,  parties  thereto,  according  to  the  amount  of  their  debts. 
The  trustees  were  to  keep  books  of  account,  which  were  to  be 
open  for  the  inspection  of  the  creditors.  The  creditors  were 
empowered,  at  a  meeting  to  be  held  as  therein  provided,  to  direct 
the  discontinuance  of  the  business,  which  was  then  to  be  wound 
up  accordingly ;  and  after  payment  of  the  costs  of  management 
and  other  liabilities,  the  trustees  were  to  divide  the  residue 
rateably  among  the  creditors;  and  when  and  so  soon  as  the 
whole  of  the  debts  of  the  creditors  were  satisfied,  the  trustees 
were  to  hold  the  residue  of  the  trust  estate  in  trust  for  A.  and 
B.  : — Held,  that  this  deed  did  not  constitute  a  partnership  be* 
tween  the  parties  within  the  winding-up  Acts. — Id. 
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Tlie  plaintiffs  sued  as  ousut  Talookdars^  which  action  was  dis- 
missed. Held  in  appeal^  that  bad  the  evidence  been  ever  so 
powerful  in  the  plaintiff's  favour,  it  would  have  availed  him 
nothing  in  the  absence  of  proof,  to  the  execution  of  the  pottah, 
and  the  settlement  engagements  subsequently  concluded.  This 
proof  was  necessary  to  give  validity  to  the  possession  which 
might  have  been  presumed  from  the  collateral  evidence  adduced 
in  the  lower  Court,  but  without  this  proof,  possession  or  occu- 
pancy, was  merely  that  of  a  squatter  without  title  or  license,  and 
could  never  be  held  to  be  sufficient  to  establish  the  right  to  hold 
as  a  middle  man  ox  inferior  Talookdar,  to  whom  a  permanent 
right  of  tenure  belonged.  The  inability  therefore  of  the  plain- 
tiffs to  prove  the  execution  of  the  pottah  in  their  ancestor's  name, 
or  of  the  subsequent  settlements  with  themselves,  or  at  least 
their  making  no  attempt  to  do  so,  in  the  Court  below,  leaves 
them  at  once  without  any  title  to  hold  the  lands  as  ousut  Talook- 
dars,  and  therefore  without  any  valid  grounds  for  commencing 
their  action.  The  appeal  is  accordingly  dismissed,  p.  479,  31st 
May,  1856,  Rajkishen  Sein,  appellant,  i.  e.  quum  principalis 
causa  non  consistit  ne  ea  quidem  quae  sequuntur  locum  habent. 

The  plaintiff  had  been  originally  employed  as  a  general  agent 
and  vakeel,  under  a  written  agreement,  at  a  salary  of  700  Rst 
per  mensem,  by  Rajah  Rajender  Narayon  Roy,  and  the  Ranee 
Sidhwatee,  as  guardian  of  his  younger  brother,  and  obtained  a 
decree  for  the  full  amount  up  to  the  close  of  December,  1839. 
The  present  action  was  brought  for  the  salary  alleged  to  he 
due  by  Rajah  Rajender  Narayon  at  350  Rs.,  (notice  of  the 
annulment  of  the  original  agreement  having  been  conveyed  to 
him  by  his  brother  only,)  and  obtained  a  decree.  Held  in  appeal, 
that  the  original  agreement  which  was  a  joint  agreement  be- 
tween defendant  and  his  brother,  and  in  which  there  was  no 
severalty  of  promises  or  interests,  terminated,  so  far  as  the 
liability  of  one  of  the  covenanting  parties  was  concerned,  and 
the  scale  of  remuneration  was  fixed,  and  as  admitted  by  the 
plaintiff  on  the  24th  December,  1839.  The  fact  that  only  one 
of  the  two  contracting  parties  notified  its  termination  was  im- 
materialj  no  fresh  agreement,  either  written  or  verbal,  is  alleged^ 
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so  as  to  indicate  any  intention  in  the  defendant,  to  allow  any 
salary  whatsoever  to  the  plaintiff  or  to  employ  him  on  terms 
different  from  those  on  which  he  might. employ  any  other  vakeel. 
The  orders  below  were  accordingly  reversed.  July  31st,  lb56. 
Rajah  Rajender  Narayon  Roy,  appellant. 

Of  executors  de  son  tort,  we  may  say,  culpa  est  immiscere  rei 
ad  se  non  pertinenti,  which  may  be  rendered,  liability  will  attach 
to  any  officious  meddling  with  assets  belonging  to  the  estate  of 
others.     The  annexed  is  an  instance  in  point. 

On  the  decease,  in  Belgium,  of  an  Englishman  residing  there, 
his  brother,  H.,  went  and  took  possession  of  his  property  (all 
personal)  there,  demanding  it  of  the  Belgian  authorities  as  next 
of  kin  of  the  deceased,  and  without  giving  any  inventory.  By 
the  Belgian  law,  a  person  so  taking  possession  of  a  deceased 
person's  property  is  held  to  have  thereby  admitted  assets  as 
between  himself  and  creditors  of  the  deceased*  TJie  plaintiff, 
being  a  bond  creditor  of  the  intestate,  took  out  letters  of  admi- 
nistration in  England  to  his  estate,  and  then  sued  H.  for  the 
amount  of  his  bond  debt  here  : — Held,  first,  that  the  possession 
by  H.  of  assets  in  Belgium  did  not  make  him  executor  de  son 
tort  in  England.  Beavan  v.  Hastings  (Lord),  2  Kay  &  J.  7^4. 
a  Jur.,  N.  S.,  1044. — Digest,  Jurist. 

Held  secondly,  that  the  peculiar  liability  imposed  by  the 
Belgian  law,  on  persons  taking  possession  of  the  assets  of  deceased 
persons,  being  a  legal  right  in  Belgium,  and  requiring  no  aid 
from  a  court  of  equity,  was  equally  invalid  to  support  the  suit ; 
and  the  bill  was  therefore  dismissed,  with  costs. — Id. 

A  simple  contract  creditor  obtained  an  order  to  administer  the 
intestate's  estate.  He  afterwards  had  notice  that  the  estate  was 
insufficient  to  pay  the  specialty  creditor,  and  the  costs  of  the 
administratrix,  but  he  still  persisted  in  prosecuting  the  suit : — 
Held,  that  the  fund  must  be  applied,  first,  in  paying  the  costs  o^ 
the  administratrix,  then  in  paying  the  plaintiff's  costs  down  to  the 
notice,  and  the  residue  in  payment  of  the  specialty  creditor 
Sullivan  v.  Bevan,  20  Beav.  399. — Digest,  Jurist. 

A  bill  of  exchange,  purporting  to  be  ^^  for  value  received  in 
machinery  supplied  to  the  Hayter  &  Holme  Moor   Mines,"  was 
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Creeled  to  the  defeHdant  as  an  individual.  The  defendant  wrote 
across  the  bill  the  words  "  accepted  for  the  company,  W.  Charles^ 
f  Brser.'*  The  defendant  was  the  pu^rser  of  the  mine^  but  was 
not  a  meinl>er  of  the  company  : — Held,  that  he  was  personally 
liable  as  acceptor.  Mare  v.  Charles,  5  El.  &  BL  978;  2  Jar.,  N^ 
S.,  234;  23  L.  J.,  Q.  B.,  I  Id.—Di^esiy  JurUL 

A  man  who  holds  himself  out  to  the  world  as  a  sworn  broker, 
thereby  impliedly  asserts  that  he  has  taken  the  steps  necessary 
to  qualify  himself  to  act  as  such,  and  he  will  be  bound  to  give 
discovery  to  parties  employing  him  as  a  broker  respecting  his 
dealings  and  transactions  as  such,  though  he  may  thereby  subject 
himself  to  pecuniary  penalties,  payable  to  the  city  of  London, 
for  acting  as  a  broker  without  payment  of  the  fees  imposed  by  the 
67  Geo.  3,  c.  Ix.  Robinson  v.  KUcAin,  2  Jur.,  N.  S.,  294 ;  25  L. 
J.,  Chanc,  441 — L.  J.  Affirming  decision  of  Romilly,  M.  B.,  21 
Bear.  365 ;  2  Jur.,  N.  S.,  67;  25  L.  J.,  Chanc,  354.— /rf* 
Pearl  r.  Deacon. — June  4,  6,  and  9,  1867. 
Principal  and  ewrety — RighU  of  surety^ 

P.  joined  as  surety  in  a  note  to  secure  one-half  of  a  debt  with 
the  knowledge  that  the  debt  was  also  secured  by  a  bill  of  sale 
on  the  debtor's  furniture*  The  creditor,  who  was  the  debtor's 
landlord,  took  his  furniture  in  execution  for  rent  which  subse- 
quently accrued  due.  Upon  bill  filed  by  P. — Held,  that  he  was 
entitled  to  be  discharged  to  the  extent  of  one-half  of  the  value 
of  the  distress. 

fuKe  9. — Sir  J.  Bomillt,  M.  R. — ^The  question  which  I  have 
to  decide  in  this  case  is,  whether,  the  furniture  having  been 
given  as  security  for  the  debt  for  which  the  plaintiff  was  liable 
as  snrety,  it  was  in  the  power  of  the  creditor,  to  the  injury  of 
the  surety,  to  seize  it  in  discharge  of  another  debt.  I  am  of 
opinion  that  it  was  not.  It  is  said  that  this  does  not  come 
within  the  scope  of  the  contract  between  the  surety  and  the 
creditor;  but  I  think  it  is  a  mistake  to  put  the  rights  of  the 
surety  merely  on  the  footing  of  contract.  In  Graythome  v. 
Swinburne^  (14  Ves.  160),  Lord  Eldon  says  that  it  is  not  contract, 
but  an  equity  arising  out  of  the  relation  between  the  surety  and 
the  creditor ;  and  in  Mat/hew  v.  Cricketl  (I  Swanst.  185)  the 
u  2 
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same  doctrine  was  laid  down.  Capel  v.  BntUr  (2  Sim.  &  S.  457) 
is  an  express  authority  upon  this  point ;  but  it  is  said  that  in 
that  case  there  is  the  recital  of  a  bond^  and  that  there  is  nothing 
analogous  in  the  present  ease.  But  as  the  plaintiff  had  know- 
ledge of  the  fact^  it  is  immaterial  whether  it  was  conveyed  in 
writing  or  otherwise.  The  observations  of  Sir  W.  P.  Wood, 
V.  C,  in  Newton  v.  Chorlton  (10  Hare,  646)  are  also  in  point. 
I  am  of  opinion  that  if  the  defendants  require  payment  from  the 
plaintiff  of  the  note,  the  plaintiff  is  entitled  to  say,  *'  You  must 
give  me  the  securities  which  you  hold  on  the  furniture  for  this 
debt.^'  What  the  defendants  have  done  has  been  to  apply  the 
proceeds  of  this  furniture  in  discharge  of  a  totally  distinct  debt, 
contrary  to  the  original  arrangement,  of  which  the  surety  was 
cognisant,  and  by  which  he  became  liable.  What  the  defendants 
have  received  ought  to  be  apportioned  in  discharge  of  the  whole 
debt  of  250/.,  and  the  plaintiff,  as  surety,  is  liable  only  for  a 
moiety  of  the  balance.  The  result  of  holding  otherwise  would 
be  this — if  A.  advanced  1000/.  on  mortgage,  and  ten  persons 
became  sureties,  each  for  1 00/.,  he  might  release  or  transfer  the 
mortgage  for  value,  and  then  sue  each  of  the  10  sureties  for  100/. 
each.  Such  a  view  cannot  possibly  be  sustained.  I  understand 
there  is  no  dispute  as  to  the  value  of  the  furniture;  and  taking 
it  at  116/.  12«.  4^.,  an  account  must  be  taken  of  what  is  due  in 
respect  of  the  250/.,  the  value  of  the  furniture  to  go  in  part 
discharge,  and  the  plaintiff  to  be  held  liable  for  one-half  of  the 
balance,  with  interest.  The  plaintiff  must  have  his  costs  up  to 
and  including  the  hearing. 

A  surety,  who  has  contracted  to  become  so  on  the  understand- 
ing that  he  is  to  be  co-surety  with  another,  is  wholly  released 
in  equity  if  the  intended  co-surety  does  not  execute.  Evans  v. 
Brmridge,  2  Jur.,  N.  S.,  311  ;  25  L.  J.,  Chanc,  334— L.  J. 
Affirming  decision  of  Wood,  V.  C,  2  Kay  &  J.  174;  'Z  Jur.,  N, 
S.,  134;  25  L.  J.,  Chanc,  10^.— Digest,  Jurist. 

One  of  two  intended  co-sureties  executed  a  deed  for  the  repay- 
ment of  monies  to  be  advanced  to  the  principal  debt<>r,  on  the 
understanding  that  the  money  would  not  be  advanced  until  the 
deed  was  executed  by  the  other  surety.     The  deed  was  never 
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executed  by  the  other  surety,  and  no  notice  of  his  failure  to 
execute  was  given  by  the  creditor  to  the  executing  surety,  until 
after  the  principal  debtor  had  made  default  and  become  insol- 
vent : — Held,  upon  appeal  (affirming  the  decision  of  Wood,  V. 
C),  that  the  executing  surety  was  entitled  to  be  discharged  in 
equity  from  every  part  of  the  debt,  and  (varying  so  much  of  the 
decree  as  ordered  the  deed  to  be  delivered  up  to  be  cancelled), 
to  have  an  injunction  to  restrain  all  proceedings  under  it. — IiL 

Discharge  and  Release,'] — Semble,  that  if  a  creditor  release  by 
deed  one  of  two  sureties,  who  are  jointly  and  severally  liable,  the 
other  is  also  discharged.  Evans  v.  Bremridge,  2  Kay  &  J.  174 ; 
2  Jur^  N.  S.,  134;  25  L.  J.,  Chanc,  lOi,— Digest,  Jurist. 

The  dicta  to  the  contrary  in  Oiffard,  Ex  parte,  6  Yes.  805, 
have  not  been  followed. — Id. 

It  is  not  every  alteration  of  his  position  by  the  act  of  the 
creditor  that  discharges  the  surety.  To  have  this  effect,  the 
alteration  must  be  such  as  interferes  for  a  time  with  his  remedies 
against  the  principal  debtor.  Tucker  v.LaingZKsLj&J.  745. — Id. 

Where  the  creditor  knew  that  the  surety  was  negotiating  a 
loan  for  the  principal  debtor,  for  the  purpose  of  paying  off 
therewith  the  debt  for  which  the  surety  was  liable,  and  thus 
getting  rid  of  such  liability,  and  the  creditor  promised  the  debtor 
to  give  him  further  time  and  this  induced  the  surety  to  desist 
from  his  attempt  to  raise  the  money : — Held,  that  the  surety's 
liability  to  the  creditor  was  not  discharged. — Id, 

A  letter  written  by  the  agent  of  a  bond  creditor  to  the  princi- 
pal obligor,  giving  him  eighteen  months  further  time  to  pay  the 
bond,  upon  condition  of  his  paying  off  at  once  the  arrear  of 
interest,  and  keeping  down  the  interest  to  accrue  in  future  : — 
Held,  a  mere  promise  without  consideration,  and  not  binding ; 
and  therefore  that  a  co-obligor,  who  had  joimed  in  the  bond  as 
surety  only,  was  not  thereby  discharged. — Id. 

Mere  forbearance  or  inactivity  on  the  part  of  a  creditor  will 
not  discharge  a  surety.  Strong  v.  Foster^  17  C.  B.  201 ;  25  L. 
J.,  C.  P.,  \0e.— Digest,  Jurist. 

To  an  action  on  a  joint  and  several  promissory  note  of  the 
defendant  and  one  S.,  payable  to  the  plaintiffs  at  six  months 
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after  date,  the  defendant  pleaded,  secondly,  payment ;  thirdly,  by 
way  of  equitable  defence,  that  he  made  the  note  at  the  request 
and  as  surety  for  S.,  to  secure  a  debt  due  from  S.  to  the  plaintiffs 
(a  banking  company),  and  without  value;  that  the  plaintifis 
took  the  note  from  the  defendant  as  surety  only ;  that  the 
plaintiffs  whilst  holders  of  the  note,  without  the  knowledge  or 
consent  of  the  defendant,  for  a  good  and  valuable  consideration, 
gave  S.  time  for  payment  of  the  note,  and  forbore  to  enforce 
payment  thereof;  that  they  could  and  might  and  ought  to  have 
obtained  payment  from  S.,  had  they  required  it,  and  not  given 
him  time  for  the  payment ;  and  that  the  defendant  had  been 
and  was,  by  means  of  the  premises,  damnified : — Held,  that 
proof  that  the  plaintiffs  had  funds  to  the  credit  of  the  principal 
debtor  shortly  after  the  bill  became  due,  and  had  abstained 
from  applying  those  funds  in  discharge  of  the  note,  or  from 
communicating  to  the  defendant  for  three  years  the  fact  that 
the  note  remained  unpaid,  did  not  sustain  either  the  plea  of 
payment,  or  the  equitable  defence  set  up  by  the  third  plea. — Id. 

To  an  action  by  the  plaintiff  to  recover  contribution  from 
the  defendant,  his  co-surety,  he  pleaded  that  without  his  pri- 
vity or  consent  the  plaintiff  had  agreed  to  discharge  the  prin- 
cipal. Replication,  on  equitable  grounds,  that  the  agreement, 
by  which  it  was  alleged  the  principal  was  discharged,  was 
worded  by  mistake  so  as  to  include  the  claim  sued  for,  contrary 
to  the  ibtention  of  the  parties,  and  that  the  plaintiff  did  not 
otherwise  discharge  the  principal,  and  that  the  true  agreement 
was  in  all  respects  performed : — Held,  on  demurrer,  a  good 
replication.     Vorley  v.  Barrett^  26  L.  J.,  C.  P.,  1. 

•Sureties  in  1842  covenanted  with  a  corporation  that  M.,  who 
had  been  appointed  treasurer  to  the  corporation  under  the  5  &  6 
Will.  4,  c.  76,  8.  58^  "  should  well  and  truly  pay  to  the  corpora- 
tion, or  to  their  successors,  all  such  sums  of  money  as  M.  should 
or  might  recover  or  receive,  in  virtue  of  his  appointment  as 
treasurer  as  aforesaid,  during  the  whole  time  of  his  continuing 
in  the  office  in  consequence  of  the  said  election,  or  under  any 
annuil  or  future  election  of  the  said  council  to  the  said  office.'' 
At  the  time  of  his  appointment  the  office  was  an  annual  one. 
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under  the  5  &  6  Will.  4,  c.  76,  s.  58 ;  but  in  1843  was  passed 
the  6  &  7  Vict.  c.  89,  which  by  sect.  6  repealed  that  enactment 
as  inconvenient  and  unnecessary,  and  directed  that  the  treasurer 
should  ''  thenceforth  hold  his  office  during  the  pleasure  of  the 
council  for  the  time  being  :'* — Held,  by  the  House  of  Lords, 
that  there  was  not  such  a  variation  of  tenure  of  the  office  as 
to  discharge  the  sureties,  and  that  the  change  from  an  annual  to 
a  perpetual  appointment  during  pleasure  was  provided  for  by  the 
words  of  the  bond,  "  annual  or  other  future  election/*  Bobie  v. 
Berwick~on' Tweed  [Mayor ^  8fc,y  in  error)  ;  Renton  v.  Same  ;  Oswald 
V.  Same,  2  Jur.,  N.  S.,  743 ;  25  L.  J.,  Q,  B.,  383— H,  L.— 
Digest,  Jurist, 

Bight  of  Surety  to  Securities  held  by  Creditor,']  —  [By  19  & 
20  Vict.  c.  97,  8.  5,  every  person  who,  being  surety  for  the  debt 
or  duty  of  another,  or  being  liable  with  another  for  any  debt  or 
duty,  shall  pay  such  debt  or  perform  such  duty,  shall  be  entitled 
to  have  assigned  to  him,  or  to  a  trustee  for  him,  every  judgment, 
specialty,  or  other  security  which  shall  be  held  by  the  creditor  in 
respect  of  such  debt  or  duty,  whether  such  judgment,  specialty, 
or  other  security,  shall  or  shall  not  be  deemed  at  law  to  have  been 
satisfied  by  the  payment  of  the  debt  or  performance  of  the  duty ; 
and  such  person  shall  be  entitled  to  stand  in  the  place  of  the 
creditor,  and  to  use  all  the  remedies,  and,  if  need  be,  and  upon  a 
proper  indemnity,  to  use  the  name  of  the  creditor  in  any  action 
or  other  proceeding  at  law  or  in  equity,  in  order  to  obtain  from 
the  principal  debtor,  or  any  co-surety,  co-contractor,  or  co-debtor, 
as  the  case  may  be,  indemnification  for  the  advances  made  and  loss 
sustained  by  the  person  who  shall  have  so  paid  such  debt  or 
performed  such  duty,  and  such  payment  or  performance  so  made 
by  such  surety  shall  not  be  pleadable  in  bar  of  any  such  action 
or  other  proceeding  by  him ;  provided  always,  that  no  co-surety, 
co-contractor,  or  co-debtor  shall  be  entitled  to  recover  from  any 
other  co-surety,  co-contractor  or  co-debtor,  by  the  means  afore- 
said, more  than  the  just  proportion  to  which,  as  between  those 
parties  themselves,  such  last-mentioned  person  shall  be  justly 
liable.] 

C,  as  surety  for  D.,  gave  to  B.,  in  1847,  a  mortgage  security 
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for  various  specified  sums^  and  also  for  such  monies  as  B.  should 
pay  in  respect  of  monies  borrowed  by  D.  from  £.  The  deed 
stated  that  B.  was  liable  as  a  surety  for  the  repayment  of  these 
monies  to  E. ;  but^  in  fact  he  was  under  no  legal  liability  for 
them^  though  he  considered  himself  under  a  moral  liability  to 
see  that  they  were  repaid  : — Held^  that  the  deed  could  not  stand 
as  a  security  to  B.  for  monies  paid  in  respect  of  the  debt  to  E. 
Lake  v.  BruUon,  2  Jur.,  N.  S.,  839  ;  25  L.  J.,  Chanc,  842— L.  J 

Previously  to  the  execution  of  the  deed  of  1847^  D.  had 
deposited  with  B.  a  policy  of  insurance  as  security  for  part  of 
the  monies  which  were  afterwards  secured  by  that  deed.  Shortly 
after  the  execution  of  that  deed,  D.  assigned  to  C.  property  (not 
including  the  policy)  by  way  of  indemnity  against  his  liabilities 
as  surety.  It  appeared  that  C.  at  that  time  did  not  know  of  the 
existence  of  the  policy.  In  1848,  D.  formally  assigned  the 
policy  to  B.  as  a  collateral  security  for  the  monies  secured  by  the 
deed  of  1847.  In  1850,  B.,  with  the  approbation  of  D.,  deposited 
the  policy  with  E.  as  security  for  the  debt  due  to  him  from  D. 
C.  having  paid  off  the  monies  for  which  he  was  liable  as  surety 
under  the  deed  of  1847,  claimed  the  policy : — Held  that  whether 
the  doctrine  in  Newton  v.  Chorlton  (10  Hare,  646),  (as  to  the 
right  of  a  surety  to  securities  taken  by  the  creditor  of  the  prin- 
cipal debtor  after  the  suretyship  has  been  entered  into  being 
defeated  by  an  assignment  of  those  securities  before  the  surety 
pays  the  debt)  were  correct  or  not,  the  surety  was  entitled  to 
the  policy,  for  that  the  creditor  had  a  security  upon  it  when  the 
suretyship  was  entered  into,  which  security  was  merely  perfected 
by  the  subsequent  assignment ;  and  that  E.,  who  took  the  policy 
with  notice  of  the  suretyship,  took  subject  to  the  rights  of  the 
surety. — Id. 

Quaere,  whether,  if  E.  had  taken  without  such  notice,  he  would 
have  been  protected. — Id. 

Held  also,  that  the  right  of  the  surety  to  the  benefit  of  the 
creditor's  security  on  the  policy  was  not  lost  by  his  taking  an 
express  indemnity  on  certain  specified  property  of  the  principal 
debtor,  not  including  the  policy,  he  not  being  at  the  time  aware 
of  the  existence  of  that  security. — Id, 
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.  Qusere,  whether^  if  he  had  known  of  the  existence  of  the  secu- 
rity on  the  policy,  his  taking  a  specific  indemnity  not  including 
the  policy,  would  have  barred  his  right  to  lU-^Id. 

One  of  the  makers  of  a  joint  and  several  promissory  note,  who 
was  a  surety  for  the  other,  effected  an  insurance  on  the  life  of 
the  latter,  with  his  privity  and  concurrence,  for  an  amount  equal 
to  that  secured  by  the  note.  The  principal  died,  having 
appointed  the  surety  his  executor,  and  the  surety  received  the 
insurance  money :— Held,  that  to  the  extent  to  which  it  was  not 
required  for  indemnifying  the  surety,  it  ought  to  be  applied  in 
payment  of  the  debt.  Lea  v.  Sinton,  6  De  G.  Mac.  &  G.  823. 
Cummins  v.  Bromfisld. — July  TlA,  1857. 
Trustee  and  cestui  que  trust — Casts,  double  set  allowed. 

A  hostile  claim  was  filed  for  an  account  and  administration 
against  three  trustees,  only  one  having  ever  acted,  and  the  acting 
trustee  resided  in  a  different  part  of  England  from  the  other 
two.  No  unreasonable  conduct  was  proved  against  the  acting 
trustee : — Held  that  he  was  justified  in  appearing  separately  from 
his  two  co-trustees ;  and  a  double  set  of  costs  was  allowed. 

This  was  a  claim  by  a  legatee  for  50^.  under  a  will  dated  in 
1849.  The  defendants  were  the  three  executors,  Bromfield,  Reid, 
and  Medcalfe.  The  first  alone  had  acted  in  the  trusts.  There 
was  no  other  question  except  as  to  the  costs  of  the  trustees,  who 
had  severed  in  their  defence. 

Hughes,  for  the  plaintiff. 

Cairns,  for  persons  interested  in  the  residue,  insisted  that  all 
the  trustees  were  entitled  to  have  only  one  set  of  costs. 

6.  M.  Giffard  and  Shapter,  for  the  trustees,  justified  their 
appearance  by  different  solicitors. 

Sir  W.  P.  Wood,  V.  C. — I  think  the  trustees  are  entitled  to 
two  sets  of  costs.  One  trustee  acts  alone  for  some  time ;  he 
then  has  a  very  hostile  claim  filed  ag^nst  him.  Clearly  he  is 
entitled  to  defend  himself  by  a  solicitor  in  whom  he  can  place 
confidence,  and  who  resides  near  him,  so  as  not  to  be  put  to 
inconvenience  whenever  he  wishes  to  consult  liim.  Then  the 
other  two  trustees  are  naturally  unwilling  to  join  him  in  his 
defence;  for  they  may  anticipate  that  if  the  case  be  made  out 
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against  him,  they  may  bo  joined  with  him  in  the  consequences  of 
his  errors.  They  therefore  appoint  their  own  solicitor,  whom 
Mr.  Bromfield  was  not  bound  to  employ,  especially  as  he  resided 
at  a  distance;  and  it  is  not  improbable  that  the  additional 
expense  in  communicating  with  a  solicitor  in  another  part  of  the 
kingdom  might  have  been  more  than  was  caused  by  Mr.  Brom- 
field retaining  an  independent  adviser  on  the  spot. 

VICE  CHANCELLOR  WOOD'S  COURT. 

RuMBOLD  V.  PoRTBATH. — April  23rrf  and  28/A,  1857. 

Heir-at-law — Discovery — Pedigree. 

The  heir  brought  ejectment,  to  which  the  defendant  was  about 
to  set  up  as  a  defence  an  outstanding  term.  The  heir  thereupon 
filed  his  bill  for  a  production  of  the  instrument  creating  the 
term : — Held,  that  he  was  not  entitled  to  the  production,  except 
as  to  so  much  (if  any)  of  the  deed  as  shewed  or  tended  to  shew 
the  plaintiff's  pedigree  and  that  the  rest  of  the  deed  might  be 
sealed  up. 

The  facts  and  arguments  in  this  case  are  sufficiently  referred 
to  in  the  judgment. 

Ajiril  28^^.— Sir  W.  P.  Wood,  V.  C— The  question  is,  whether, 
on  a  bill  by  the  heir-at-law  for  relief  and  discovery  as  to  a  term 
which  is  alleged  to  be  about  to  be  set  up  on  an  action  of  eject- 
ment brought  by  the  heir,  the  instrument  creating  the  term  will 
be  directed  to  be  produced,  it  being  admitted  that  such  instru- 
ment is  in  existence.  The  question  whether  the  Court  will,  in 
such  a  case,  or  in  what  case,  order  production  at  the  prayer  of 
an  heir-at-law,  has  been  already  considered  in  the  case  of  Ladf 
Shaftesbury  y.  Arrowsmith^  (4  Ves.  66),  before  Lord  Rosslyn; 
and  that  case  has  been  approved  by  Lord  Eldon  in  the  subse- 
quent cases  of  Aston  v.  Lord  Exeter  (6  Ves.  290)  and  Kylton  v. 
Morgan i  (Id.  296),  and  by  Sir  William  Grant  in  Jones  v.  Jones^ 
(3  Mer.  172).  Those  cases  are  against  the  production  of  the 
deeds.  There  is,  however,  a  class  of  cases  which  has  caused  me 
some  difficulty ;  I  mean  where  the  plaintiff  in  equity  claims  as 
bcir  of  entail.  There  it  has  been  held  that  he  has  a  right  to 
have  the  deeds  creating  the  entail,  and  also  the  deeds  leading 
up  to  the  creation  of  the  entail,  produced  by  any  opposing 
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claimant^  who  seeks  to  obtain  possession,  denying  the  heirship, 
bnt  admitting  the  entail,  because  the  deeds  creating  the  entail, 
and  the  documents  on  v^rhich  it  rests,  are  assumed  to  be  the 
common  title  of  both  parties.  But,  upon  consideration,  it  is 
plain  that  the  decision  in  such  a  case  would  have  no  application 
to  a  case  where  the  heir  claims  as  heir  general.  In  Asian  v. 
Lord  Exeter y  Lord  Eldon  refused  the  application  for  production 
on  two  grounds — first,  because  of  the  authority  of  the  case  of 
Lady  Shafteshiry  v.  ArrowmnUA;  and,  secondly,- because  the  heir- 
at-law  had  brought  proceedings  both  by  ejectment  and  also  by 
bill,  and  if  he  obtained  relief  in  this  Court  as  heir,  would  be 
able  then  to  avail  himself  of  that  discovery  in  a  Court  where  he 
would  not  be  under  the  control  of  this  Court ;  and  upon  that 
principle  the  production  was  refused.  Mr.  Cairns  relied  upon 
this  argument,  that  the  production  would  be  necessary  for  the 
purpose  of  proving  the  seisin  of  the  ancestor.  But  I  think  that 
was  put  as  strongly  as  possible  by  counsel  in  the  case  of  BenneU 
V.  Glossop,  (3  Hare,  578) ;  and  on  the  authority  of  that  case,  as 
well  as  in  accordance  with  those  already  cited,  I  should  disregard 
the  proposition.  The  only  question  is,  whether,  if  there  be  any 
portion  which  tends  to  make  Out  the  pedigree  of  the  heir-at-law, 
he  is  not  entitled  to  see  it.  On  that  point  Ilylton  v.  Morgan 
(ubi  sup.)  becomes  important.  That  was  no  case  of  motion  for 
production,  but  only  a  motion  to  restrain  the  defendant  from 
setting  up  an  outstanding  term ;  but  the  assistance  was  refused. 
Lord  Eldon,  however,  said  that  probably  pedigrees  would  be 
ordered  to  be  produced,  and  my  own  opinion  inclines  the  same 
way.  If,  therefore,  there  be  anything  in  this  deed  relating  to 
the  pedigree,  the  heir  is  entitled  to  see  it;  the  defendant  may 
seal  up  all  the  rest.  If  an  affidavit  be  made 'that  no  part  of  this 
deed  affects,  or  relates  to,  or  tends  to  shew  the  pedigree  of  the 
plaintiff,  it  will  not  be  necessary  to  produce  it  at  all. 

Amiss  t?.  Hall. — June  dtA^  1857. 

TVusCee  and  cestui  que  trust — Direction  to  accumulate-^Interest. 

Where  there  is  a  direction  in  the  will  to  accumulate  a  residue, 

with  which  the  executor  and  trustee  does  not  comply,  he  will 

not  be  allowed  to  pay  the  bare  residue  into  Court,  but  must  pay 
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also  interest  from  the  expiration  of  one  year  after  the  testator'W 
decease  up  to  the  date  of  filing  the  answer. 

In  this  case  the  defendant  was  a  sole  executor  and  trustee^ 
The  plaintiQ'  claimed  as  residuary  legatee.  The  testator  died  in 
November,  185S.  The  plaintiff  filed  the  present  bill  in  April, 
1S56,  alleging  that  the  trustee,  thoisgk  lepeat^ly  applied  to, 
constantly  neglected  to  give  any  accounts  whatsoever.  The 
defendant  put  in  his  answer  m  May,  1856,  in  wlueh  he  admitted 
a  clear  residue  o(*l%\t.m  his- hands  m  respect  of  the  residuary 
estate,  and  paid  lO^^.  int^  Court,  vetainicig  the  balance  towards 
answering  his  costs.  The  will  conrtained  a  direction  to  accumu* 
late  the  residue  at  compound  interest,  which  the  defendimt  had 
neglected  to  do,  but  had  kept  the  moaey  in  his  own  hands  to* 
answer  any  possible  debts  of  the  testator.  It  did  not  appear 
that  the  testator  was  indebted  to  more  than  a  very  few  pounds,, 
which  had  long  since  been  paid. 

Sir  W.  P.  Wood,  V.  C— The  rule  i*  dear  >  and  perhaps  it  is- 
as  well  to  mark  the  rule  hy  adheriBg  to  it  in  such  a  case  as  the 
present,  where  the  amount  is  smalL  Where  there  is  a  direction* 
to  accumulate,  and  the  trustee  fails^  to  cempfy  with  that  direc- 
tion, he  must  pay  interest. — Siraph  interest  at  U.  per  cent,  per 
annum  from  one  year  after  the  teetato^e  decease  doton  to  the  date 
of  filing  the  amwer. 

Privileged  Comnmnicaiione  betteeem  Attorney  amd  At*  Client, ^--^ 
An  attorney  is  not  bound  to  produce,  or  to  answer  any  questions- 
concerning  the  nature  or  contents  of  a  deed  or  other  document 
intrusted  to  him  professionally  by  his  olient,  and  the  judge  has- 
no  right  to  look  at  the  instrument  to  see  if  the  objection  to  pro- 
duce it,  or  disclose  its  contents  be  weU  founded  or  not.  Volant 
V.  Soyer,  13  C.  B.  2^^.— Digest,  Jurisi. 

A  sole  trustee,  who  had  appropriated  4,000/.  part  of  the  trust 
property,  deposited  in  the  box  in  which  he  kept  the  trust  deed 
and  the  securities  for  other  portions  of  the  trust  funds,  two* 
policies  of  assurance,  one  on  his  own  life  for  2,000/.,  the  other 
on  the  life  of  his  father  for  3,000/.,  inclosing  them  in  an  envelope 
with  a  memorandum,  that  "  in  the  event  of  his"  (the  trustee's^ 
'^  Jciith,^'  the  amount  of  the  inclosed  policies  was  to  be  appUed 
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to  the  repayment  of  4,000/.  borrowed  by  him  of  the  cestui  qne 
trust.  Six  years  afterwards  the  trustee  became  bankrupt.  The 
policy  for  2,000/.  was  found  by  the  officer  of  the  Court  of  Bank- 
ruptcy inclosed  with  the  memorandum  in  the  box,  the  other 
policy  having  been  paid  to  the  bankrupt  upon  his  father's  death  : 
— Held,  as  between  the  cestui  qne  trust  and  the  assignees  in 
bankruptcy,  first,  that  notwithstanding  the  words  importing 
contingency,  the  memorandum  was  a  valid  declaration  that  the 
policy  was,  in  any  event,  subject  to  the  trusts  of  the  settlement. 
BamtAead,  In  re,  2  Kay  &  J.  hOO.— Digest,  Jurid. 

Held,  secondly,  that  there  being  a  valid  declaration  of  trust 
by  the  sole  trustee,  he  was  the  proper  person  to  be  in  possession 
of  the  policy ;  in  other  words  "  the  true  owner*'  within  the 
meaning  of  the  12  &  Id  Vict.  c.  106 ;  and  he  being  also  in  the 
reputed  possession  of  the  property  when  the  bankruptcy  took 
place,  there  was  no  separation  of  interests,  the  true  owner  and 
the  reputed  owner  were  the  same  person,  and  the  125th  Section 
did  not  apply.  And  an  order  was  made,  imder  the  180th  Sec- 
tion, for  an  assignment  of  the  policy  to  the  new  trustees  of  the 
settlem^it. — Id. 

A  singular  case,  where  money  was  held  to  be  impressed  with 
the  character  of  land  and  consequently  accrued  to  the  benefit  of 
a  convicted  felon  is  given  from  the  Jurist,  May  2nd,  1857. 
VICE-CHANCELLOR  KINDERSLEY'S  COURT. 
Harrop's  Estate.— i^tfi.  27M  and  March  2Uh. 
Felony — Forfeiiure — Conversion. 

Land  belonging  to  several  persons  was  taken  under  an  act  of 
Parliament,  and  the  purchase-money  paid  into  court.  One  of  the 
owners  was  afterwards  convicted  of  felony^  and  sentenced  to 
transportation  for  seven  years,  after  the  expiration  of  which  he 
claimed  his  share  of  the  purchase  money : — Held,  that  the  money 
retained  its  character  of  realty^  and  was  not  forfeited  to  the 
Crown. 

The  purchase-money  of  lands  taken  under  the  Lands'  Clauses 
Act,  when  paid  into  court  under  the  69th  section,  is  realty ; 
when  under  the  76th  section,  it  is  personalty. 

The  facts  of  this  case  are  fully  stated  in  his  Honor's  judgment. 
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Glasse  and  Milne y  for  the  petition. — ^The  petitioner,  having 
undergone  the  punishment  to  which  he  was  sentenced,  is  now, 
under  the  9  Geo.  4,  c.  32,  s.  <5,  in  the  same  position  as  if  he  had 
been  pardoned ;  and  no  office  having  been  found  during  the  time 
of  the  attainder,  he  is  entitled  to  any  real  property  he  may  have 
had  before  conviction,  though  his  personalty  was  absolutely 
forfeited  to  the  Crown.  The  question  therefore  is,  whether  this 
is  realty  or  personalty ;  and  all  the  cases  are  to  the  effect  that 
such  a  payment  into  court  did  not  operate  as  a  conversion.  (Ess 
parte  JFalker,  1  Drew.  508;  17  Jur.  706;  In  re  Taylor,  9  Hare* 
596;  In  re  Thompaon,  2  Weekly  Rep.  801 ;  Gou^A  v.  Davis,  i 
Kay  &  J.  623 ;  Tooiefs  Trust,  1  Kay  and  J.  3 ;  16  Jur.  708.) 

Widens,  for  the  Crown,  contended  that  for  this  purpose  the 
money  must  be  regarded  as  personal  estate,  and  as  such  forfeited 
absolutely  to  the  Crown,  f Ex  parte  Cramer,  1  Sm.  and  G.  132  ; 
Ex  parte  Flainank  1  Sim.,  N.  S.,  260) .  The  land  was  taken  and  the 
money  paid  before  the  conviction,  which  operated  as  a  forfeiture. 

March,  28. — Sir.  R.  T.  Kindbrsley,  V.  C. — ^The  question  in 
this  case  is  as  to  the  right  to  a  sum  of  203/.  cash  which  is 
standing  in  this  court  to  an  account  in  the  matter  of  Harrop's 
estate,  and  in  the  matter  of  a  certain  act  of  Parliament  relating 
to  the  improvement  of  the  town  of  Manchester.  It  is  claimed 
on  the  one  hand  by  the  petitioner  John  Thomas  Harrop  Black* 
shaw,  and  by  the  Crown  on  the  other.  The  question  which 
arises  is,  whether  that  sum  of  cash  is  to  be  treated  as  having  the 
character  of  realty  or  of  personalty.  If  it  is  personalty  it  belongs 
to  the  Crown,  but  if  realty  it  belongs  to  the  petitioner.  The 
sum  in  question  is  part  of  a  larger  sum  of  1196/.  13*.  3rf.  which 
in  the  year  1842  was  paid  into  the  Bank  by  the  corporation  of 
Manchester  as  the  purchase-money  of  certain  lands  taken  under 
the  powers  of  their  act  of  Parliament.  At  the  time  when  the 
corporation  took  that  land,  it  stood  limited  under  a  very  peculiar 
will,  which  has  received  its  construction  by  the  Court,  a  great 
many  persons  being  interested  in  divers  interests  in  the  land ; 
and  the  present  petitioner,  who  was  then  an  infant,  was  entitled 
under  the  will  of  his  mother,  who  was  then  dead,  to  a  certain 
share  in  these  lands  in  remainder  on  the  decease  of  his  grand- 
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mother^  who  was  then  liviDg.  In  November,  1848,  the  peti- 
tioner Blackshaw  was  convicted  of  felony,  and  sentenced  to 
transportation  for  seven  years.  Of  course,  the  period  of  his 
sentence  expired  in  November,  1855.  An  order  was  made  by 
the  Court  directing  an  inquiry  as  to  the  persons  entitled  to  the 
sum  of  1196^.  IZs.  Sd.,  and  the  Master,  by  his  report,  with 
reference  to  the  interest  of  the  petitioner  Blackshaw,  found  that 
he  was  a  convicted  felon.  An  order  was  made  in  1 850  directing 
payment  of  divers  shares  to  the  persons  entitled,  the  sum  which 
represented  the  shaiQ  in  which  the  petitioner  was  interested  in 
remainder,  amounting  to  203/.,  being  carried  over  to  the  separate 
account  of  Blackshaw,  a  convicted  felon.  In  January,  1850, 
while  the  sentence  was  still  in  operation,  the  petitioner  attained 
the  age  of  twenty-one.  These  are  the  circumstances  under 
which  the  question  arises  : — ^The  act  of  Parliament  on  which  the 
question  arises  is  the  act  of  the  11  Geo.  4,  intituled  ^^  An  Act  to 
amend  several  Acts  for  supplying  the  Town  of  Manchester  with 
Gas,  and  for  regulating  and  improving  the  same  Town,''  and  it  is 
necessary  to  consider  some  sections  of  this  Act  to  determine  whe- 
ther the  sum  in  question  is  realty  or  personalty.  The  first 
section  which  is  material  is  the  90th,  which  is  in  the  usual  form 
of  sections  in  similar  Acts.  By  that  section  corporate  bodies, 
and  all  other  persons  having  an  interest  in  houses,  lands,  &c. 
within  the  town  of  Manchester  which  the  improvement  com- 
mittee should  consider  necessary  for  the  purposes  of  the  Act,  are 
empowered  to  lease  or  sell  the  same  to  the  commissioners.  By 
the  9l6t  section  it  was  enacted,  that  if  any  such  corporate  body, 
trustee,  or  other  persons  should,  for  fourteen  days  after  notice  of 
the  intention  to  take  such  houses  or  lands  had  been  given,  refuse 
or  neglect  or  not  agree  for  the  sale  of  the  same,  or  by  reason  of  ab- 
sence or  disability  should  be  prevented  from  treating  or  agreeing,  or 
could  not  be  found  or  known,  or  could  not  produce  a  clear  title  to  the 
same  to  the  satisfaction  of  the  commissioners,  the  commissioners 
should  cause  the  value  and  recompense  to  be  made  for  such 
houses,  &c.  to  be  inquired  into  by  a  jury  of  twelve  men  of  the 
county  wherein  the  same  should  be  situated.  The  98th  section 
contains  directions  as  to  what  shaU  be  done  with  the  purchase- 
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money  if  it  shall  exceed  200/.  This  is  the  material  section  with  re- 
ference to  the  present  question.  It  enacts^  that  if  any  money  shall 
be  agreed  or  awarded  to  be  paid  for  the  purchase  of  any  houses' 
buildings^  &c.  to  be  purchased^  taken^  or  used  by  virtue  of  the  powers 
of  this  Act^  which  shall  belong  to  any  corporation  or  persons  under 
any  disability  or  incapacity^  such  money  shall^  in  case  the  same 
shall  amount  to  or  exceed  200/.^  with  all  convenient  speedy  be  paid 
into  the  Bank  of  En^zrland^  in  the  name  and  with  the  privity  of 
the  Accountant-General  of  his  Majesty's  Court  of  Exchequer  at 
Westminster^  to  be  placed  to  his  accoont  there  ex  parte  the 
commissioners  for  executing  this  act,  to  the  intent  that  such 
money  may  be  applied  under  the  direction  and  with  the  approba- 
tion of  the  said  Courts  by  an  order  to  be  made  upon  petition  to 
be  made  by  the  persons  who  would  have  been  entitled  to  the 
rents  and  profits  of  the  same  houses  and  lands ;  or  where  such 
money  shall  not  be  so  applied,  then  the  same  shall  be  laid  out 
and  invested,  under  and  with  the  like  direction  and  approbation 
of  the  said  Court,  in  the  purchase  of  other  lands,  tenements, 
and  hereditaments,  which  shall  be  conveyed  and  settled  to,  for, 
or  upon  such  and  the  like  uses,  trusts,  intents,  and  purposes,  and 
in  the  same  manner  as  the  houses,  buildings,  lands,  tenements,  and 
hereditaments  which  shall  be  so  purchased,  taken,  or  used  as  afore* 
said  stood,  settled  or  limited,  or  such  of  them  as  at  the  time  of  mak- 
ing the  conveyance  and  settlement  shall  be  existing  undeter- 
mined, and  capable  of  taking  effect;  and  in  the  meantime,  and  until 
such  purchase  shall  be  made^  the  money  shall,  by  order  of  the  said 
Court  of  Exchequer,  upon  application  thereto,  be  invested  by  the 
Aceountant-General  in  his  name  in  the  purchase  of  3/.  per  cent. 
Consolidated  or  Si,  per  cent.  Reduced  Bank  Annuities,  or  in 
government  or  real  securities ;  and  in  the  meantime,  until  such 
Bank  Annuities  or  government  or  real  securities  shall  be  ordered 
by  the  Court  to  be  sold  for  the  purposes  aforesaid,  the  dividends 
or  interest  or  annual  produce  of  the  Consolidated  or  Reduced 
Bank  Annuities,  or  government  or  real  securities,  shall  from  time 
to  time  be  paid,  by  order  of  the  Court,  to  the  person  or  persons 
who  would  for  the  time  being  have  been  entitled  to  the  rents 
and  profits  of  the  said  houses,  lands,  tenements,  and  heredita- 
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ments  so  hereby  directed  to  be  purchased^  in  case  such  purchase 
or  setUement  were  made.  The  101st  section  enacts  that  the 
pnrehase^monies  may,  in  certain  cases^  be  paid  into  the  Bank  by 
the  commissioners.  These  are  the  only  sections  it  is  necessary 
to  notice  in  regard  to  this  question.  The  98th  and  the  lOlst 
sections  determined  what  shall  be  done  with  the  money  in  certain 
eases.  If  the  money  comes  within  the  98th  section^  then  it 
comes  within  the  direction  that  the  money  shall  be  invested  in 
the  purchase  of  lands^  and  retains  the  character  of  realty.  But 
if  it  comes  under  the  101st  section,  there  being  nothing  to  place 
it  under  the  character  of  realty,  it  is  personalty.  I  have  looked 
through  various  cases  which  have  been  cited  on  the  question^ 
Tie  Midland  Counties  Railway  Company  v.  Oswin,  (1  Coll.  80)  j 
Ex  parte  Cramer,  (I  Sm.  &  G.  82);  In  re  Taylor*  s  Settlement, 
(9  Hare,  696) ;  and  In  re  Horne)^e  JSetate,  (5  De  Ot.  &  S.  483). 
In  all  these  cases  the  matter  came  under  sections  corresponding 
with  the  98th  section  of  this  Act,  and  the  Court  came  to  the 
conclusion  that  the  money  was  impressed  with  the  character  of 
land,  and  was  to  be  treated  as  such.  There  is  another  case,  Ex 
parte  Flamank,  (1  Sim.,  N.  S.,  260),  where  the  determination 
was,  that  the  matter  came  within  a  section  of  that  act  corre-* 
spend  with  the  101st  section  of  the  act  I  am  now  considerin<y* 
In  the  case  of  Ex  parte  Cratner^  (1  Sm.  &  G.  182)  the  decision 
come  to  was  on  this  same  act  of  Parliament.  It  appears  to  me^ 
that,  according  to  the  cases  cited,  whenever  the  case  comes  under 
the  69th  section  of  the  Lands'  Clauses  Consolidation  Act,  which 
corresponds  with  the  98th  section  of  this  act,  then  the  money  is 
impressed  with  realty;  but  when  it  comes  under  the  76  th  section 
of  that  act,  which  agrees  with  the  10 1st  section  of  this  act,  it  is 
personalty.  In  FlamanVe  case  it  was  determined  that  the 
money  came  under  the  76th  section  of  the  Lands'  Clauses  Con- 
solidation Act,  but  in  all  the  other  cases  under  the  69th  section. 
The  question  is,  whather  the  present  case  comes  under  the  98th 
or  the  101st  section  of  the  act,  A  jury  has  been  summoned, 
and  has  assessed  the  sum  to  be  paid,  namely,  1196/.  13«,  %d., 
which  is  to  represent  the  interests  of  the  various  persons,  includ- 
ing that  of  the  petitioner.  The  money  was  paid  into  the  Ban^ 
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under  the  98th  section^  and  not  under  the  lOlst^  and^  if  so^  it  is 
impressed  with  the  character  of  realty.  At  the  time  it  was  paid 
in,  and  until  1851,  Blackshaw  was  an  infant.  At  the  time  it 
was  paid  in,  it  was  impressed  with  the  character  of  realty,  and 
until  the  petitioner  attained  twenty-one  he  could  do  nothing  to 
give  it  a  different  character.  His  conviction  took  place  in 
1848,  and  when  he  attained  the  age  of  twenty-one  he  was  not 
in  a  condition  to  alter  the  character  of  this  property.  The  money, 
then,  being  impressed  with  the  character  of  realty,  and  nothing 
having  been  done  to  alter  that  character,  the  petitioner  must  be 
declared  to  be  entitled  to  it. 

Widens  asked  for  the  costs  of  the  Crown,  and  cited  TAe 
Midland  Counties  Eailway  Company  v.  Oswin,  (1  Cull.  74), 

His  Honou  declined  to  give  these  costs.  2nd  May,  1857. 

How  the  liability  of  sureties  may  be  affected  by  a  change  in 
the  status  of  their  principal  will  be  seen  by  the  annexed  cases, 
taken  from  the  Jurist  of  May  16th,  1857,  p.  198,  November 
28th,  1867. 

The  question,  how  far  the  liability  of  sureties  is  affected  by 
a  change  in  the  status  of  their  principal,  has  been  considered  by 
our  Courts  on  several  recent  occasions.  The  circumstances  under 
which  it  has  generally  arisen  have  been,  that  the  sureties  have 
become  bound  for  the  acts  of  their  principal  while  he  was  filling 
a  certain  office,  and  that  afterwards  a  statute  has  been  passed 
altering  the  tenure  or  the  duties  of  his  office.  In  all  these  cases 
the  continuing  liability  or  non-liability  of  the  sureties  must  be 
determined  by  reference  to  the  contract  into  which  they  have 
entered.  While,  on  the  one  band,  where  the  risk  is  increased  in 
a  manner  which  they  never  contemplated,  ikej  may  well  say, 
''  non  h»c  in  foedera  veni  -/^  yet,  on  the  other,  it  is  perfectly 
competent  for  them  to  bind  themselves  beyond  the  limits  of  the 
office  filled  by  their  principal  at  the  time  of  their  obligation 
being  incurred,  and  they  cannot  claim  to  be  discharged  merely 
by  reason  of  a  change  in  the  duration  or  tixe  duties  of  such  office. 
The  principal  authority  upon  this  subject  is  Oswald  v.  Tke  Mayor 
of  Berwick-upon-Tweed,  (5  H.  L.  C.  586;  2  Jur.,  N.  S.,  part  1, 
p.  743),  which  was  decided  last  year  in  the  House  of  Lords. 
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The  facts  were  these : — In  1S42  David  Murray  had  been  ap- 
pointed treasurer  to  the  borough  of  Berwick.  This  was  under 
a  resolution  of  the  mayor  and  corporation^  declaring  what  were 
his  duties^  that  he  should  find  sureties  in  ^000^.,  and  ''  should 
be  appointed  for  the  remainder  of  the  year  ending  the  9th 
November  next^  if  it  should  so  long  please  the  council^  but  not 
otherwise/'  Upon  his  appointment  he  and  his  sureties  gave  to 
the  corporation  a  bond^  which  recited  the  appointment  of  Mur« 
ray  as  treasurer  for  the  remainder  of  the  year  ending  the  9th 
November,  184^^  if  it  should  so  long  please  the  council^  but  not 
otherwise.  It  was  then  provided  that  the  sureties  should  be 
bound  for  Murray  during  the  whole  time  of  his  continuing  in 
office  in  consequence  of  the  said  election^ ''  or  under  any  annual 
or  other  future  election'^  of  the  said  council  to  the  said  office. 
At  the  time  when  this  bond  was  executed  the  office  of  treasurer 
was  an  annual  office^  to  which^  under  the  5  &  6  Will.  4^  c.  76^  s. 
58>  the  council  was  in  every  year  to  appoint ;  but  in  August, 
1848,  while  Murray  was  still  holding  the  office,  another  statute 
(the  6  &  7  Vict.  c.  89)  came  into  operation,  which  directed  the 
council  in  future  to  appoint  to  such  office  dtiring  pleasure,  Mur- 
ray was  re-elected  under  this  new  law,  and  the  first  question  was, 
whether  this  was  a  "  future  election  to  the  office*'  within  the 
meaning  of  the  bond,  so  as  to  render  the  sureties  liable  for  a 
subsequent  default  of  their  principal.  This  question  was  answered 
in  the  affirmative.  '^  It  is  certain,"  said  Alderson,  B.,  delivering 
the  opinion  of  the  judges,  "  that  the  sureties  meant  not  to  limit 
their  responsibility  to  the  first  election,  for  they  agree  to  be 
bonnd  '  if  David  Murray  continues  in  the  said  office  under  any 
annual  or  other  future  election.'  What  do  these  words  mean  ? 
In  the  first  place,  they  mean  that  he  must  continue  in  the 
said  office;  and  this  restrains  the  liability,  not  merely  by 
the  continuity,  but  also  by  the  identity  of  the  office.  Its 
duties,  therefore,  prim&  facie  must  not  be  changed,  its  liabili- 
ties and  checks  must  not  be  varied,  nor  even  its  duration  or 
tenure  altered.  But  then  this  last,  it  is  said,  is  specially 
provided  for  by  the  other  words, '  annual  or  other  future  election ;' 
for  the  natural  meaning  of  these  words  is,  ^  any  future  election, 
y  2 
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whether  annual  or  other  than  annual/  If  so^  the  bond 
eontains  a  declaration  that  the  sureties  will  be  liable,  though 
the  duration  or  tenure  of  the  office  may  be  changed,  and  although 
the  appointment  may  cease  to  be  annual.  And,  in  truth,  that 
change  entails  all  the  consequences  which  necessarily  follow  it, 
even  as  to  the  change  of  liabilities  if  any  there  be ;  for  if  the 
change  of  the  duration  is  contemplated,  and  the  mere  change  of 
duration  necessarily  varies  the  liability  to  account,  that  alteration 
of  the  liability  to  account  must  be  considered  as  also  contemn 
plated/^  In  answer  to  an  argument  that  the  bond  should  be 
eonstrued  as  containing  a  recital  that  the  future  appointment 
must  be  made  according  to  the  law  which  was  in  force  when  the 
bond  was  given,  the  learned  judges  said — "The  reason  for 
referring  to  the  recitals  in  a  deed  is,  because,  from  the  circum- 
stances and  facts  there  stated,  the  parties  themselves  have  plainly 
expressed  their  intention ;  and  consequently,  in  accordance  with 
that  expressed  and  specified  intention,  the  Courts  construe  and 
modify  the  more  general  words  of  their  covenant.  But  it  is 
somewhat  strange  to  propose  that  the  Courts  should  construe 
their  covenant  by  what  must  be  at  most  an  implied  recital 
suggested  by  the  counsel,  and  that  where  there  is  no  express 
recital  on  this  subject  at  all ;  and  therefore  we  can  only  in  the 
present  case  construe  the  words  of  the  covenant  without  any 
such  light  being  thrown  upon  them." 

To  the  same  effect  is  the  decision  of  the  Court  of  Queen's 
Bench  in  The  Mayor ,  8fc,  of  Barimouih  Hardness  v.  Silly y  (26  L. 
J.,  Q.  B.,  90).  There  the  facts  were  precisely  similar  to  those 
of  the  preceding  case,  as  to  the  nature  and  change  of  the  office, 
but  the  bond  contained  a  recital  that  the  treasurer  of  the 
borough  had  been  appointed  under  the  stat.  5  &  6  Will.  4,  c.  76, 
and  its  condition  was,  that  he  should  at  all  times  account  for 
and  apply  all  monies  in  his  hand  as  treasurer  (whether  by  virtue 
of  his  present  or  any  subsequent  appointment  to  the  said  office) 
according  to  the  direction  and  intent  of  the  said  statute,  and  in 
every  other  respect  act  in  conformance  with  the  same,  "  and  all 
other  laws  and  regulations  now  or  hereafter  to  he  in  force  touching 
the  said  office  of  treasurer ^  or  the  person  or  persons  performing^  or 
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liable  to  perform,  the  duties  thereof  It  was  held  that  the  sure- 
ties were  liable  for  a  breach  of  duty  by  the  treasurer,  under  an 
appointment  during  pleasure,  by  virtue  of  the  stat.  6  &  7  Vict. 
e.  89.  Lord  Campbell,  C.  J.,  delivering  the  judgment  of  the 
Court,  said,  "  Unless  there  be  words  in  the  condition  of  the 
bond  to  continue  the  obligation  after  such  a  change  in  the  tenure 
of  the  office,  there  can  be  no  doubt  that  it  would  be  extinguish- 
ed  both  as  to  principal  and  sureties.  The  condition  recites  that 
the  appointment  to  the  office  of  treasurer  was  under  the  5  &  6 
Will.  4,  c.  76,  and  without  any  such  recital  parties  to  such  a 
bond  are  always  supposed  to  contract  according  to  the  existing 
state  of  the  law,  and  in  the  belief  that  the  law  will  continue 
unchanged,  if  they  make  no  provision  for  the  contingency  of  a 
change  in  the  law.  But,  as  observed  by  Maule,  J.,  in  Oswald  v. 
The  Mayor  of  Berwick,  '  there  is  nothing  to  prevent  parties,  if 
they  choose  by  apt  words  to  express  an  intention  so  to  do,  from 
binding  themselves  by  a  contract  as  to  any  future  state  of  the 
law.  Supposing  that  the  parties  to  this  bond  had  contemplated 
that  some  alterations  might  be  made  by  law  in  the  office  of 
treasurer,  there  would  have  been  nothing  illegal  in  the  sureties 
binding  themselves  to  be  answerable,  though  the  nature  and 
tenure  and  duties  of  the  office  were  changed.^  Now,  looking  to 
the  whole  of  the  condition  of  the  present  bond,  we  think  that  it 
is  framed  with  this  view,  and  that  it  contains  language  more 
potent  for  this  purpose  than  any  to  be  found  in  the  instrument 
adjudicated  upon  in  Oswald  v.  The  Mayor  of  BerwickJ*  In 
Pybus  v.  Gibb  and  others  (3  Jur.,  N.  S.,part  1,  p.  315;  26  L.  J., 
Q.  B.,  41)  the  condition  of  a  bond  recited  that  a  bailiff  of  a 
county  Court  had  been  appointed  under  the  9  &  10  Vict.  c.  95, 
and  stipulated  for  the  proper  execution  by  him  of  all  warrants 
issued  out  of  the  said  Courjb  to  the  high  bailiff,  and  for  his  due 
performance  of  the  office  of  bailiff,  and  for  his  not  taking  any 
fees  except  those  specified  in  that  act.  Statutes  were  afterwards 
passed  increasing  the  jurisdiction  of  the  county  Court  in  point 
of  amount  giving  it  jurisdiction  in  matters  of  insolvency  and 
over  absconding  debtors,  and  enabling  any  one  of  the  bailiffs 
authorised  by  the  judge  to  sell  goods  seized  in  execution  without 
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the  interveution  of  a  swora  broker.     The   Coart  of  Queen's 
Bench  held^  that  by  these  statutes  the  duties  and  liabilities  of  the 
office  were  essentially  changed^  and  the  risk  of  the  sureties  in- 
creased^ and  that  consequently  they  were  discharged  although 
the  breach  of  duty  relied  on  arose  entirely  out  of  the  original 
duties  of  the  office.     It  was  argued^  that  as  the  breach  which 
actually  occurred  would  have  been  a  breach  before  any  new 
duties  were  imposed,  the  sureties  were  still  liable  pro  tanto^  and 
that  the  bond  remained  as  a  bond  applicable  to  the  old  duties. 
But  the  Court  held  that  such  a  severance  could  not  be  made, 
both  upon  principle  and  on  the  authority  of  Sonar  v.  Macdonald, 
(3  H.  L.  C.  226).     Coleridge,  J.,  said,  « The  liability  of  the 
sureties  is  increased  as  to  the  old  duties  by  the  fact  of  new 
duties  being  cast  upon  the  principal ;  and  in  common  sense  this 
must  be  so.    A  prudent  man  would  not  consider  it  the  same 
thing  to  be  surety  for  a  person  who  has  to  perform  duties  impos- 
ing a  slight  {>ecuniary  responsibility,  and  for  one  whose  duties 
involved  greater  pecuniary  responsibility.     In  all  those  cases  the 
solvency  of  the  principal  is  a  material  element.     I  may  be  willing 
to  guarantee  the  performance  of  his  duties  by  the  bailiflF  of  a 
court  which  is  limited  to  the  recovery  of  debts  under  20/. ;  but 
if  I  were  told  that  he  was  also  to  discharge  duties  relating  to  a 
court  of  bankruptcy,  or  of  a  court  of  unlimited  jurisdiction,  I 
might  be  very  unwilling  to  execute  the  bond."     Wightman,  J., 
said,  '*  It  may  be  taken  as  a  principle  of  law,  that  a  bond  by  a 
surety,  conditioned  for  the  due  performance  by  his  principal  of 
the  duties  of  an  office,  is  rendered  null  if  the  office  or  its  duties 
are  so  altered  as  in  any  degree  to  increase  or  vary  the  risk  of 
the  surety  to  his  possible  disadvantage......  The  bailiff  might 

be  very  competent,  in  the  opinion  of  the  sureties,  to  execute  the 
duties  of  the  office  of  bailiff  of  the  limited  jurisdiction,  but  not 
if  other  important  duties  are  cast  upon  him.''  Upon  similar 
grounds  sureties  were  held  to  be  discharged  in  the  late  case  of 
Badger  v.  Finch.*  They  had  entered  into  a  bond  for  the  due 
discharge  by  an  income-tax  collector  of  the  duties  of  his  office. 
The  bond  recited  that  he  had  been  appointed  collector  of  the 
•  Q.B.  Apra24,1857. 
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propertjj  income,  and  assessed  taxes  whicb  bad  been  or  tbereafter 
should  be  charged  or  assessed  within  a  certain  parish  '^  under 
and  by  virtue  of  the  several  acts  relating  to  the  said  duties/^ 
By  subsequent  act  the  iucome-tax  was  raised  id,  in  the  pound. 
The  Court  held  that  the  new  act  increased  the  risk,  and  that 
the  condition  of  the  bond  contemplated  only  the  collection 
of  money  under  the  statutes  which  were  in  existence  at  the  time 
when  the  bond  was  given. 

Every  decision  coming  from  a  judge  of  such  high  reputation  as 
Sir  William  Page  Wood  carries  with  it  so  much  weight,  and  is  so 
likely  to  be  followed  in  practice  without  apprehension,  that  it  is 
more  important  to  call  attention  to  anything  coming  from  him 
that  may  appear  questionable,  than  if  it  came  from  a  quarter 
entitled  to  less  respect.  We  are  further  emboldened  to  make 
some  observations  on  the  decision  to  which  we  are  about  to  refer, 
by  the  fact,  that  in  the  case  of  Lake  v.  Brutton  (2  Jur.,  N.  S., 
part  1,  p.  839)  Sir  J.  L.  Knight  Bruce,  L.  J.,  during  the  course 
of  the  argument,  made  some  observations  cleai'ly  shewing  that 
he  was  disposed  to  consider  that  decision  erroneous,  and  Sir  G. 
J.  Turner,  L.  J.,  appeared  to  regard  it  as  very  questionable.  It 
was  not,  however,  necessary  to  determine  the  point,  and  it  was 
not  alluded  to  in  the  judgments. 

The  case  above  referred  to  [Newton  v.  Charlton^  1 0  Hare,  646) 
raised  this  short  point,  whether  a  creditor  whose  debt  was  secur* 
ed  by  the  bond  of  the  principal  debtor  and  a  surety,  and  who 
long  after  the  execution  of  the  bond  took  from  the  principal  debtor 
an  equitable  mortgage  by  way  of  further  security  for  the  debt,  had 
in  any  degree  affected  his  rights  against  the  surety  by  giving 
up  the  mortgage.  The  Vice-Chancellor  held  that  he  had  not.  The 
mortg^e  was  not  voluntarily  given  up  with  the  intention  of  re- 
leasing it,  but  the  benefit  of  it  was  lost  by  a  careless  parting  with 
the  title  deeds.  The  principles,  however,  on  which  the  judg- 
ment proceeded  apply  equally  to  the  case  of  a  voluntary  release, 
and  it  does  not  appear  that  the  circumstance  of  the  loss  having 
been  occasioned  by  laches  rather  than  by  a  wilful  act,  need  for 
our  present  purpose  be  further  adverted  to. 

The  grounds  upon  which  the  learned  judge  proceeded  were 
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stated  by  him  in  a  very  elaborate  judgment.  He  considered  it 
settled  that  a  surety  is  entitled  to  the  benefit  of  all  securities 
held  by  the  creditor  for  the  debt  at  the  time  the  contract  for 
suretyship  is  entered  into,  whether  at  the  time  he  knew  of  their 
existence  or  not,  and  that  the  creditor  cannot  deal  with  them  so 
as  to  deprive  the  surety  of  the  benefit  of  them.  He  also  consi- 
dered that  the  cases  established  the  right  of  a  surety,  on  paying 
oflf  the  debt,  to  have  an  assignment  of  all  securities  then  held  by 
the  creditor,  including  those  subsequent  to  the  suretyship ;  but 
that  as  regarded  such  subsequent  securities,  no  case  established 
that  the  surety  had  any  right  at  all  until  he  took  some  active 
step  to  get  the  benefit  of  them ;  while  the  case  of  Wade  v.  Coope 
(2  Sim.  155)  was  the  other  way.  His  Honor,  therefore,  held 
that  the  surety  cannot  complain  if  the  creditor,  at  some  time 
subsequent  to  the  contract  of  suretyship,  takes  securities  from  the 
principal,  and  then  gives  them  back,  such  a  proceeding  not  al- 
tering the  position  of  the  surety  under  the  original  contract. 

This  decision  was  not  appealed  from,  but  we  have  been  inform- 
ed that  the  case  was  compromised.  It  is  certainly  unfortunate 
that  a  point  of  such  interest  was  thus  prevented  from  coming 
before  a  superior  court. 

It  has  been  well  observed  by  one  of  the  Lords  Justices,  that  it 
can  seldom  be  nght  to  consider  the  extent  of  a  rule  as  being 
only  that  of  the  examples  of  it ;  though  there  must  probably  be 
surer  and  more  dangerous  error  in  stretching  a  rule  beyond  the 
reason  for  it.  It  must  be  admitted  that  none  of  the  instances  do 
carry  the  rule  as  to  the  rights  of  a  surety  beyond  the  extent  to 
which  it  has  been  limited  by  the  Vice-Chancellor;  but  the  ques- 
tion remains,  whether  to  carry  the  rule  further  would  be  stretch- 
ing it  beyond  the  reason  for  it,  and  whether,  in  fact,  the  reason 
does  not  require  the  giving  to  the  rule  a  wider  extent  than  he 
has  allowed  to  it. 

Now,  on  what  reason  is  the  admitted  rul6,  that  the  surety  is 
entitled  to  the  benefit  o^  the  securities  held  by  the  creditor  at 
the  time  of  the  suretyship  being  entered  into,  founded  ?  Not  on 
contract,  but,  as  it  has  been  repeatedly  laid  down,  on  natural 
equity;  and  the  principle  was  thus   enunciated  by  Sir  G,  J. 
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Turner,  L.  J.,  when  Vice-Chancellor,  in  Yomig  v.  Reynell,  (9 
Uare,  809): — "As  between  the  principal  and  the  surety,  the 
principal  is  under  an  obligation  to  indemnify  the  surety,  and  it 
is,  as  I  conceive,  from  this  obligation  that  the  right  of  the  surety 
to  the  benefit  of  securities  held  by  the  creditor  is  derived.  The 
principle  is  not,  I  think,  much  dissimilar  to  that  which  applies 
where  a  man  directs  part  of  his  estate  to  be  employed  in  carrying 
on  a  trade,  in  which  case  the  creditors  of  the  trade  have  a  right 
to  resort  to  that  part  of  the  estate,  because  the  trustees  hava  a  right 
to  be  indemnified  out  of  it/'  If  this  be  the  principle,  it  appears  to 
apply  to  the  case  of  a  subsequent  further  security  taken  by  the 
creditor  from  the  principal  debtor,  as  much  as  to  securities  existing 
when  the  suretyship  was  entered  into.  The  principal  is  under  an 
obligation  to  indemnify  the  surety;  therefore  the  surety  has  a 
right  to  say,  as  between  himself  and  the  principal,  that  the  se^ 
curities  given  by  the  principal,  shall  be  first  resorted  to ;  and  it 
is  difficult  to  see  what  their  dates  have  to  do  with  the  applica* 
tion  of  the  principle. 

Again :  it  is  admitted  by  the  Vice-Chancellor  that  the  surety 
may  at  any  time,  if  he  chooses  to  t^ke  active  proceedings,  obtain 
the  benefit  of  all  subsequent  securities  then  held  by  the  creditor. 
It  may  be  law,  but  it  does  not  seem  consistent  with  reason  or 
convenience,  to  hold  that  the  creditor  may  at  any  time,  by  his 
own-voluntaiy  act,  without  the  surety's  assent,  take  away  this 
right.  A  mere  omission  to  enforce  the  securities,  even  though 
they  may  thereby  be  lost,  is  quite  another  matter,  it  being  ad- 
mitted that  a  creditor  is  not  bound  to  use  diligence  against  the 
principal  unless  the  surety  calls  upon  him  to  do  so. 

The  surety  having  thus,  ex  concessis,  a  right  at  any  time  to 
obtain  the  benefit  of  all  securities  held  by  the  creditor,  whether 
contemporaneous  with  the  contract  of  suretyship  or  subsequent, 
on  what  is  the  distinction  to  be  founded  that  the  creditor  though 
he  may  defeat  this  right  as  to  the  .subsequent  securities,  cannot 
do  so  as  to  the  earlier  ones  ?  If  the  rule  had  been  that  the  surety 
was  only  to  have  the  benefit  of  those  earlier  securities  of  which 
he  knew^th^n  vi^  satisfactory  answer  might  have  been  given,  for 
it  would  haye  been  said,  '^  The  surety  contracted  his  suretyship 
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knowing  that  there  were  certain  securities  given  by  the  principal 
to  the  creditor ;  he  conti*acted  with  a  view  to  those  securities,  and 
the  creditor  is  not  to  be  permitted  to  alter  the  state  of  things  on 
the  faith  of  which  the  surety  contracted/'  It  is  settled,  however, 
that  the  creditor  cannot,  without  releasing  the  surety,  give  up 
securities  which  he  held  at  the  time  of  the  contract,  whether 
the  surety  knew  of  their  existence  or  not;  so  that  the  distinction 
cannot  turn  on  the  point  that  the  surety  contracted  with  regard 
to  them.  In  reply  to  this  it  has  been  urged,  that  the  utmost 
good  faith  is  supposed  to  exist  between  the  contracting  parties, 
and  that  the  law  therefore  presumes  that  the  surety  is  made 
acquainted  with  all  the  securities  which  ihe  creditor  then  has. 
It  seems  to  us  that  this  is  a  technical  way  of  arriving  at  a 
conclusion  which  is  better  arrived  at  by  the  application  of  a 
principle  commending  itself  to  the  common  sense  of  mankind ; 
and  such  the  principle  laid  down  by  Sir  G.  J.  Turner,  L.  J., 
and  referred  to  above,  appears  to  be.  The  technical  way  does 
not  seem  to  us  to  be  satisfactory  even  as  a  technical  way.  Good 
faith,  no  doubt,  requires  that  a  person  who  is  asked  to  become 
a  surety  should  be  informed  of  every  circumstance  that  may 
tend  to  his  injury ;  but  we  cannot  see  what  moral  obligation 
there  is  to  inform  him  of  all  the  circumstances  which  tend  to 
render  the  suretyship  less  dangerous.  If  the  rule  only  were, 
that  in  the  absence  of  any  evidence  to  the  contrary  it  should  be 
presumed  that  the  surety  was  informed  of  the  existence  of  the 
securities,  and  was  to  be  treated  as  having  entered  into  his 
contract  on  the  fuith  of  them,  that  would  be  founded  on  reason ; 
for  it  is  probable  that  he  would  be  informed  of  them,  as  a  motive 
to  induce  him  to  become  surety.  The  rule,  however,  is  not 
80  confined ;  it  is  broadly  laid  down  by  Lord  Eldon  that  it  is 
immaterial  whether  the  surety  knows  of  them  or  not.  We 
think  the  duty  of  the  other  parties  to  inform  him  of  them  can 
only  arise  from  his  having  a  lien  upon  them  ;  and  that  bis  lien 
does  not  arise  from  its  being  the  duty  of  the  other  parties  to 
tell  him  of  them,  but  firom  the  natural  right  to  have  the  liability 
discharged  by  the  person  Mid  out  of  the  property  primarily 
liable. 


Digitized  by 


Google 


171 

We  think  that  on  reviemng  all  the  cases  so  elaborately 
commented  upon  by  the  Vioe-Chancellor^  (except  Wade  v.  Coope, 
which  we  shall  presently  consider)^  there  is  nothing^  to  conflict 
with  the  view,  that  the  true  principle  is,  that  the  surety  has, 
independently  of  contract,  a  right  to  be  indemnified  against  the 
debt  by  the  principal  debtor ;  that  he  has,  therefore,  as  between 
himself  and  the  debtor,  a  right  to  throw  the  demand  upon  the 
securities  for  the  debtor  held  by  the  creditor,  at  whatever  time 
created ;  and  that  the  creditor,  though  he  is  not  bound  to  observe 
this  order,  nor  bound  to  exert  diligence  to  recover  the  demand 
from  the  principal  or  his  property,  yet  is  bound  not  to  take  any 
active  step  by  which  the  right  of  the  surety  against  the  principal 
or  his  securities  may  be  defeated.  The  rules  on  this  subject  are 
said  to  be  founded  on  natural  equity ;  and  we  say,  without  fear 
of  contradiction,  that  it  is  against  natural  equity  and  against 
conscience,  that  a  creditor,  who  after  the  contract  of  suretyship 
obtains  from  the  principal  debtor  a  security  sufficient  to  cover 
his  demand,  should  voluntarily  release  this  security  and  go 
against  the  surety.  As  between  the  surety  and  the  principal, 
the  securities  given  by  the  principal  are  the  primary  fund  for 
the  payment  of  the  debt ;  and  it  seems  to  be  contrary  to  those 
principles  on  which  the  ordinary  doctrines  as  to  marshalling 
assets  are  founded,  to  hold  that  the  creditor  has  a  right,  by  active 
steps,  to  throw  the  ultimate  burthen  of  the  debt,  upon  the  per* 
son  secondarily  liable. 

The  case  of  Wade  v.  Coope  (2  Sim.  155)  appears  to  have  been 
regarded  by  the  Vice-Chaneellor  as  an  authority  against  the 
surety,  which,  in  the  absence  of  direct  authority  in  the  suretjr's 
favour,  he  ivas  bound  to  follow.  We  think,  however,  if  we  may 
presume  to  dispute  the  Vice-Chancellor's  opinion  on  such  a 
point,  that  on  examination  that  case  can  hardly  be  considered  to 
be  of  any  authority  on  the  question.  In  the  first  place  it  must 
be  observed,  that  the  Vice-Chancellor  of  Enrgland  states,  in 
terms,  that  the  bond  in  which  the  surety  was  bound  was  given 
in  respect  of  one  part  of  the  debt,  and  the  mortgage  of  which 
the  surety  claimed  the  benefit  in  respect  of  another  part  of  it ; 
and  the  judgment  appears  almost  entirely  to  turn^  and  as  the 
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iharginal  note  shcws^  was  understood  by  the  reporter  to  tam^  on 
the  point,  that  the  bond  and  mortgage  were  not  securities  for 
the  same  debt.  How  far  this  was  a  correct  view  of  the  facts 
may  admit  of  doubt;  but  we.  think  that  every  one  reading  the 
judgment  will  be  of  opinion,  that  the  leading  idea  in  the  Vice- 
Chancellor^s  mind  was,  that  there  was  a  want  of  sufficient  iden- 
tity between  the  debt  secured  by  the  bond  and  the  debt  secured 
by  the  mortgage,  and  that  he  laid  comparatively  little  stress  oa 
the  diflference  in  point  of  date.  If  he  intended  (which  we  do 
not  think  he  did)  that  his  judgment  should  apply  to  the  simple 
case  of  a  subsequent  security  given  for  the  debt  for  which  the 
surety  is  liable,  it  appears  to  us  to  lay  down  a  proposition  which 
goes  far  beyond  what  Sir  W.  P.  Wood,  V.  C,  treated  it  as  es- 
tablishing— a  proposition  which,  according  to  the  view  of  the 
law  taken  by  Sir  W.  P.  Wood,  V.  C,  himself,  is  opposed  to  the 
current  of  the  decided  cases,  and  which  therefore,  is  no  authority 
for  anything.  The  Vice-Chancellor  of  England  first  states  the 
established  doctrine  to  be,  "  that  where  a  man  becomes  the  sure- 
ty for  a  debtor  for  the  payment  of  a  debt,  he  has,  if  he  pays  the 
debt,  a  right  to  avail  himself  of  all  the  securities  which  the  credit* 
or  has.''  Then,  if  we  omit  all  that  relates  to  the  security  being 
for  a  different  sum^  the  substance  of  the  rest  of  the  judgment  is^ 
that  this  doctrine  does  not  apply  where  the  security  is  given  sub* 
eequently  to  the  contract  of  suretyship.  Now,  in  W^ade  v.  Coope^ 
the  question  did  not,  as  in  Newton  v.  CJuirlton  relate  to  the  ob- 
ligation of  the  creditor  to  preserve  the  security  for  the  surety. 
The  surety  had  paid  what  he  was  liable  for,  and  had  become 
transferee  of  the  security.  The  proposition  in  JFade  v.  Coqpe, 
then,  assuming  that  the  Vice-Chancellor  of  England  meant  his 
observations  to  apply  to  the  simple  case  above  supposed,  is  that 
the  surety,  paying  off  the  debt,  is  not  entitled  to  claim  the 
benefit  of  such  subsequent  security,  though  in  existence  at  the 
time  when  he  pays  the  debt — a  proposition  which  is  in  direct 
opposition  to  one  of  the  rules  stated  by  Sir  W.  P.  Wood,  V.  C, 
(see  10  Hare,  656,  660),  to  be  established  by  the  cases. 

We  think,  then,  that  JFade  v.  Coope  cannot  be  treated  as  any 
authority  oi\  the  question,  and  it  is  much  to  be  regretted  that  so 
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much  weight  was  given  to  it,  when,  as  it  seems  to  us,  principle 
would  have  led  to  an  opposite  eonclnsion,  and  one  at  which  the 
other  cases  would  not  have  prevented  the  Court  from  arriving. 

Where  one  of  a  set  of  trustees  is  a  solicitor,  and  by  the  direc- 
tion of  his  co-trustees  acts  professionally  in  matters  relating  to  the 
trust  estate  (such  business  being  done  out  of  court,  and  not  in 
a  cause  in  Chancery),  he  will  not  be  allowed  any  remuneration, 
for  professional  services,  but  only  be  entitled  to  costs  out  of 
pocket.  Broughton  v.  Brougldouy  5  De  G.  Mac.  &  G.  160 ;  1 
Jur.,  N.  S.,  965 ;  25  L.  J.,  Chanc,  2o0.— Digest  JuriaL 

Where  one  of  a  set  of  trustees  is  one  of  a  firm  of  solicitors^ 
and  the  firm  act,  by  the  direction  of  the  trustees,  professionally 
iu  the  matters  of  the  trust  estate  (such  business  being  done  out 
of  court,  and  not  in  a  cause  in  Chancery),  the  firm  will  not  be 
allowed  any  remuneration  for  their  professional  services,  but 
only  be  entitled  to  costs  out  of  pocket. — Id. 

The  annexed  case  will  show  where  the  wife,  reverts  to  her 
ordinary  position  as  plaintiff,  on  the  failure  of  the  action  against 
her  husband. 

Costs  in  Separation  SuUs.'] — Where  the  wife  is  plaintiff  in  a 
suit  instituted  by  the  wife  for  separation,  on  the  ground  of 
adultery,  against  her  husband,  and  fails  in  her  suit,  if  her  income 
is  large  in  proportion  to  the  income  of  the  husband,  the  Court 
will  not  order  her  costs  to  be  taxed  as  against  the  husband,  but 
will  leave  her  to  pay  those  costs  herself.  F^ler  v.  F^ler,  1  Deane 
Ecc.  Rep.  175. — Digest  Jurist. 

Where  the  rights  of  an  assignee  for  value  and  these  of  a  pro- 
visional assignee  were  conflicting  the  former  prevailed.  The 
principle  of  general  application. 

A  life  insurance  company  received  notice  of  an  assignment 
by  an  insurer  of  a  j)olicy,  which  the  company  had  granted,  and 
the  insurer  afterwards  became  insolvent.  Soon  after  the  death 
of  the  person  whose  life  was  insured,  the  assignee  for  value^ 
applied  for  payment  of  the  sum  due  upon  the  policy ;  and  the 
company  inquired  of  the  provisional  assignee  of  the  insolvent 
whether  he  would  consent  to  payment  being  made  to  the  assignee 
for  value.     The  provisional  assignee  said  he  could  not  give  such 
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consent^  but  that  it  must  be  sougbt  for  from  the  Coart  of  InsoU 
Tent  Debtors.  The  insolvent  himself  gave  notice  to  the  company 
not  to  pay  over  the  policy  monies  to  his  assignee  for  value,  on 
the  ground  that  the  debt  for  which  it  was  assigned  as  a  security 
was  satisfied.  In  the  meantime  an  action  was  brought  upon  the 
policy  by  the  assignee  for  value,  in  the  name  of  the  insolvent* 
against  the  company  : — Held,  that  it  was  not  a  case  in  which 
the  company  was  entitled  to  file  a  bill  of  interpleader  against 
the  plaintiff  in  the  action,  the  insolvent  and  his  provisional 
assignee,  the  insolvent  having  no  title,  and  the  title  of  his 
provisional  assignee  being  subordinate  to  that  of  the  assignee 
for  value.  I)e%borough  v.  UarrU,  5  De  Q-.  Mac.  &  G.  489  ;  1 
Jur.,  N.  S.,  ^?i6,— Digest  Jurist. 

A  wife  who  lives  with  her  husband  and  has  separate  property, 
over  which  she  has  a  power  of  appointment  by  deed  or  will,  is 
entitled  to  dispose,  not  only  of  the  capital,  but  also  of  the 
savings  out  of  income,  and  that  by  a  general  residuary  clause  in 
her  will.  Humphrey  v.  Richards,  2  Jur.,  N.  S.,  432 ;  25  L.  J., 
Chanc,  442. — Digest  Jurist, 

The  income  of  property  settled  to  the  separate  use  of  a  wife 
is  not  converted  into  general  personalty,  nor  is  the  right  of 
control  over  it  abandoned  by  its  being  transmitted  by  the  halves 
of  notes  of  the  Bank  of  England,  one  half  of  which  only  had 
been  received  and  acknowledged  by  her  before  her  death,  or  by 
being  invested  in  the  names  of  trustees  in  the  purchase  of  long 
annuities,  without  any  reference  to  her  settlement  or  to  the 
source  whence  the  purchase-money  arose,  or  by  its  being  secreted 
in  the  house  of  her  husband ;  but  a  sum  of  money  found  after  her 
death  secreted  in  the  bouse  of  her  husband,  without  any  evidence 
of  the  source  whence  it  was  derived,  was  held  to  be  the  property 
of  the  husband. — Id. 

Where  the  obligee  kept  on  foot  a  policy  on  the  life  of  his 
obligor  and  paid  the  premiums,  on  default  of  his  obligor  and  his 
surety,  and  the  debt  was  subsequently  discharged,  held  that  the 
property  was  in  the  obligor,  subject  to  the  reimbursement  of 
the  obligee. 

The  payment  of  a  debt  due  from  A.  to  P.  was  secured  by  a 
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bond  given  by  A.^  in  which  6.  joined  as  his  surety^  and  by  a 
policy  of  insurance  on  A.'s  life,  effected  in  P.'s  name,  the  ex- 
pense of  effecting  which  was  charged  to  A.  When  the  second 
premium  became  due,  A.  and  6.  refused  to  pay  it^  upon  which 
P.  paid  it,  and  also  paid  the  third  premium  when  it  became  due. 
Shortly  after  this  the  debt  was  paid  off.  A.  then  died,  and  P. 
received  the  insurance  money.  B.,  who  was  the  personal  repre- 
sentative of  A.,  filed  a  bill  claiming  this  money : — Held,  on 
appeal,  that  the  conduct  of  A.  and  B.  did  not  entitle  P.  to  keep 
the  policy  as  his  own,  but  that  he  must  be  treated  as  having 
kept  it  on  foot  for  the  benefit  of  A.  and  B.  as  well  as  himself; 
and  that  the  money  received  belonged  to  B.,  subject  to  a  lien  in 
P.  for  the  sums  laid  out  by  him  in  keeping  up  the  policy,  with 
interest  thereon.  Brysdale  v.  Piggot,  2  Jur.,  N.  S.,  1 078 ;  25  L* 
J.,  Chanc,  878— L.  3.— Digest  Jurist. 

So  similarly  a  tradesman  insured  the  life  of  his  debtor,  in  his 
own  name ;  he  charged  the  debtor  with  the  premiums,  but  they 
were  never  paid  by  him.  On  the  death  of  the  debtor, — Held,  that 
his  representatives  were  entitled  to  the  produce  of  the  policy  after 
payment  of  the  debt  and  premiums.  Morland  v.  Isaac^  20  Beav. 
889;  1  Jur.,  N.  S.,  989  ;  U  L.  J.,  Chanc,  SiO.— Digest  Jurist. 

There  is  a  distinction  between  a  policy  effected  to  secure  a 
debt  and  one  to  secure  an  annuity. — Id,  ^ 

Coleridge,  J. — "  The  liability  of  sureties  for  the  due  perform* 
ance  of  the  duties  of  an  office  is  settled  on  broad  principles  of 
equity.  Wherever,  by  reason  of  any  dealing  between  the  parties 
apart  from  the  sureties,  the  risk  of  the  sureties  is  altered  or 
increased,  so  as  that  they  may  be  damaged  thereby,  it  stands  upon 
broad  principles  of  justice  that  the  surety  has  a  right  to  say,  '  Non 
hsBC  in  fsedera  veni,  and  therefore  my  obligation  has  ceased  .^  '^ 

WiQHTMAK,  J. — ^It  may  be  taken  as  a  principle  of  law  that  a 
bond  by  a  surety,  conditioned  for  the  due  performance  by  his 
principal  of  the  duties  of  an  office,  is  rendered  null  if  the  office 
or  its  duties  are  so  altered  as  in  any  degree  to  increase  or  vary 
the  risk  of  the  surety  to  his  possible  disadvantage.  The  princi* 
pie  is  recognised  in  many  cases ;  but  the  late  case  of  Oswald  v. 
Tie  Cor;poratUm  qf  Bertoich  may  be  considered  the  leading  case 
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upon  the  Bubject^  as  it  was  ultimately  decided  iu  the  House  of 
Lords.     (2  Jur.,  N.  S.,  Ii2i).— Digest  Jurist. 
Reaj)E  v.  Lowndes. — Jan,  itSrd,  'lUh  and26tk,  and  Feb,  iltk. 
Principal  and  surety — Discharge  of  principal. 

Circumstances  under  which  a  surety  may,  by  further  contract 
with  the  creditor,  convert  himself,  in  relation  to  the  debt  for 
which  he  was  surety,  into  a  principal  debtor,  and  thus,  upon  a 
release  being  given  to  the  party  who  in  the  first  instance  was  alone 
the  principal,  lose  the  benefit  of  the  doctrine,  that  release  of  the 
principal  releases  the  surety. 

,  The  right  of  action  against  the  principal  debtor,  accrues  to 
the  surety  as  soon  as  he  pays  to  the  creditor,  the  amount  requir- 
ed  by  him,  and  he  alone  is  to  blame  if  he  do  not  enforce  his 
demand.  The  reason  on  which  this  equity  between  principal 
and  surety  is  founded  does  not  apply.  Lord  Eldon  states  it 
thus  in  Samuel  v.  Howarthy  (3  Mer.  278) — '*  The  rule  is  this, 
that  if  a  creditor,  without  the  consent  of  the  surety,  gives  time 
to  the  principal  debtor,  by  so  doing  he  discharges  the  surety; 
thut  is,  if  time  is  given  by  virtue  of  positive  contract  between 
the  creditor  and  the  principal,  not  where  the  creditor  is  merely 
inactive ;  and  in  the  case  put,  the  surety  is  held  to  be  discharged 
for  this  reason,  because  the  creditor,  by  so  giving  time  to  the 
principal,  has  put  it  out  of  the  power  of  the  surety  to  consider 
whether  he  will  have  recourse  to  his  remedy  against  the  princi- 
pal 01  not,  and  besause  he  in  fact  cannot  have  the  same  remedy 
against  the  principal  as  he  would  have  had  under  the  original 
contract.^' — Jurist  19M,  1857. 

A  publican  deposited  a  lease  of  a  public-house  and  other  leases 
with  his  brewers,  with  a  memorandum  stating  that  they  were 
to  be .  equitable  mortgagees  of  the  leases  and  premises,  and 
fixtures  and  appurtenances.  The  publican  became  bankrupt,  and 
the  brewers  petitioned  for  a  realization  of  their  security.  The 
leases,  and  trade  and  other  fixtures  and  fittings-up  of  the 
public-house,  were  ordered  to  be  sold,  and  were  sold.  The  com- 
missioner  decided  that  the  proceeds  of  the  trade  fixtures  belonged 
to  the  general  creditors,  on  the  ground  that  these  fixtures  were 
in  the  order  and  disposition  of  the  bankrupt  within  the  meaning 
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of  the  1 25th  section  of  the  12  &  13  Viet.  o.  106;  but  upou 
appeal^ — Held,  that  the  mortgagees  were  entitled  to  the  entire 
produce  of  the  sale,  as  the  trade  fixtures  were  included  in  their 
security,  and  were  not  in  the  order  and  disposition  of  the  bank- 
rupt. Oawan,  Ejb  parte,  5  De  G.  Mao.  &  Or.  403 ;  1  Jur.,  N.  S., 
IU5 ;  25  L.  J.,  Bank.,  1. 

Frasbr  t7.  Jordan. — June  23ri  and  July  4tth  1857. 

Principal  and  iurety-^Qiving  time  to  principal  debtor-^Dia^ 
charge  of  surety — BUI  of  exchange — Agreement  with  a  etrauger 
to  give  time  to  acceptor. 

The  rule  of  law,  that  when  a  creditor  agrees,  for  good  conei- 
deration,  to  give  time  to  his  principal  debtor,  without  the  consent 
of  the  surety,  such  surety  is  discharged  from  liability,  does  not 
extend  to  a  case  where  the  agreement  to  give  time  is  made  with 
a  stranger. 

Therefore  where,  in  an  action  on  a  bill  of  exchange  by  indorsee 
against  indorser,  it  was  pleaded  that  the  plaintiff,  without  the 
consent  and  against  the  will  of  the  defendant,  agreed  with  K. 
&  Co.,  who  were  not  parties  to  the  hill,  that  in  consideration  that 
they  would  bind  themselves  to  see  the  bill  paid,  he,  the  plaintiff, 
wonld  give  ten  days'  time  to  the  acceptor,  and  that  K.  &  Co. 
did  so  bind  themselves,  and  that  the  plaintiff  did  give  time  and 
forbear  to  sue  the  acceptor  for  the  said  period  of  ten  days, 
without  the  consent  and  against  the  will  of  the  defendant,  it 
was  held  that  the  plea  disclosed  no  defence  to  the  action. 

The  following  sensible  remarks  from  the  Jurist,  18th  July, 
1857,  are  annexed,  suggesting  a  rule,  that  where  a  party,  does 
not  expressly  stipulate  in  the  written  contract  for  the  privileges 
of  a  surety,  such  privileges,  in  an  action  on  that  contract,  will 
not  be  accorded  to  him. 

The  present  state  of  the  law  relating  to  the  discharge  of  a 
surety  by  the  giving  of  time  by  the  creditor  to  the  principal, 
when  the  fact  of  suretyship  does  not  appear  upon  the  face 
of  the  written  contract,  seems  to  be  unsatisfactory  and  unset- 
tled. The  recent  case  of  Pooley  v.  ffarradine  (3  Jur.,  N.  S,, 
part  1,  p.  488)  was  an  action  by  the  payee  against  one  of  the 
makers  of  a  promissory  note.  The  defendant  pleaded,  by  way 
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of  equitable  defence,  that  the  note  was  made  by  him  as  surety 
only  of  one  of  the  other  makers ;  that  the  note  was  accepted 
by  the  plaintiff  on  the  express  agreement  between  him  and 
the  defendant,  that  the  defendant  should  be  liable  only  as 
surety ;  and  that  the  plaintiff  afterwards  gave  time  to  the  prin- 
cipal. Coleridge,  J.,  who  delivered  the  judgment  of  the  Court 
of  Queen's  Bench,  held  that  this  plea  stated  a  good  answer  to  the 
action ;  but  he  at  the  same  time  expressed  a  hope,  in  which  every 
lawyer  must  join,  that  the  whole  subject  would  be  reviewed  in  a 
court  of  error.  The  great  point  in  dispute  is,  whether  any,  and 
if  any,  then  to  what  extent,  parol  evidence  is  admissible  to  prove 
a  suretyship  which  is  not  disclosed  by  the  written  contract 
declared  upon ;  and  in  the  cases  which  have  arisen  on  the 
point,  much  confusion  has  resulted  from  an  attempt  to  dis- 
tinguish between  the  degrees  of  favour  shewn  to  a  surety  by  a 
Court  of  law  and  a  Court  of  equity  respectively.  The  prin- 
ciples which  seem  to  govern  the  question  are  few  and  clear, 
namely — first,  that  parol  evidence  cannot  be  admitted  to  vary 
the  written  contract,  (this  rule,  it  will  be  remembered,  holds 
both  at  law  and  in  equity) ;  secondly,  that  upon  any  admit- 
ted state  of  facts,  the  rights  and  liabilities  of  a  surety,  so  far  as 
regards  his  discharge  by  acts  of  the  creditor,  are  the  same  both 
at  law  and  in  equity ;  and,  thirdly,  that  although  parol  evidence 
is  inadmissible,  either  at  law  or  in  equity,  to  vary  the  written 
contract,  yet  equity  will  admit  it  for  the  purpose  of  rectifying 
the  contract,  i.  e.  of  proving  that  the  written  contract  is  not 
the  contract  which  the  parties  intended  to  put  into  writing.  The 
first  of  the  above  principles  is  in  every  case  admitted,  and  yet, 
strangely  enough,  many  of  the  cases  are  inconsistent  with  it. 
It  is  expressly  insisted  upon  in  Pooley  v.  Harradine,  where  Cole- 
ridge, J.,  puts  the  case  upon  the  only  sustainable  ground^ 
when  he  says,  that  under  the  circumstances  now  being  consider- 
ed, the  surety  must  be  discharged  (if  he  be  discharged  at  all)  by 
virtue  of  an  equity  not  arising  out  of  the  contract,  but  inde- 
pendent of  the  contract ;  or,  in  other  words,  by  reason  simply 
of  its  being  unfair  that  the  creditor  should  be  allowed  to  enforce 
his  rights  under  the  contract  against  the  surety^  when,  knowing 
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{no  matter  from  what  source)  the  position  of  the  surety,  he  has, 
by  giving  time  to  the  principal,  wilfully  deprived  the  surety  of 
his  remedy  over  against  that  principal.  It  follows  necessarily, 
if  the  above  doctrine  be  sound,  that  it  is  immaterial  to  the  ques- 
tion at  what  time,  whether  at  the  time  of  the  contracct  being 
entered  into  or  subsequently,  the  knowledge  of  the  suretyship  is 
acquired  by  the  creditor ;  the  unfairness  of  the  creditor's  act 
must  be  judged  of  with  regard  to  his  knowledge  when  he  com- 
mitted  that  act.  Some  persons  may  have  difficulty  in  under- 
standing how  the  rights  under  a  contract  can  be  affected  by  any 
acts  done  which  are  not  contrary  to  the  good  faith  of  that  contract ; 
still,  the  doctrine  has  undoubtedly  much  to  be  said  in  its  favour^ 
and  it  seems  to  be  the  only  sustainable  ground  upon  which  parol 
evidence  can  be  brought  to  the  relief  of  the  surety,  except  in 
the  few  cases  in  which  the  third  principle  above  enunciated  is 
applicable.  The  Court  of  Queen^s  Bench  are  now,  (as  appears 
from  the  judgment  in  Pooley  v.  Harradine),  and  soalso>  it  seems, 
are  the  Lords  Justices,  (vide  Stainbank  v.  Davics  as  cited  and 
commented  on  in  Poohy  v.  Harradine),  prepared  to  carry  the 
above  doctrine  to  its  full  extent ;  but  in  so  doing  they  must  dis- 
regard Manley  v.  Boycott  ^2  El.  &  Bl.  46),  (which  was  not  cited 
in  Pooley  v.  Harradine) ;  Strong  v.  Foster,  (17  C.  B.  201) ;  and 
(it  is  submitted,  notwithstanding  the  remarks  of  Coleridge,  J.^ 
to  the  contrary)  Hollier  v.  Byre,  (9  CI.  &  Fin.  1) ;  in  the  first 
two  of  which  cases  it  is  distinctly  laid  down,  and  in  the  last  of 
which  it  seems  to  be  implied,  that  in  order  to  discharge  the 
surety,  it  must  be  shewn  that  the  fact  of  suretyship  was  known 
to  the  creditor  at  the  time  the  written  contract  was  entered  into  ; 
and  moreover  that  the  creditor  agreed  to  accept  the  surety  as 
surety,  and  not  as  principal.  This  seems  very  like  admitting 
evidence  to  vary  the  written  contract,  and  surely  cannot  be  sus« 
tained.  It  is  true,  that  in  Pooie  v.  Harradine  it  was  declared  to 
be  immaterial,  with  reference  to  the  plea  there  adjudicated  on^ 
to  decide  whether  it  is  essential  that  the  relationship  of  princi- 
pal and  surety  should  be  known  to  the  creditor  at  the  time  of  the 
entering  into  the  written  contract ;  but  it  is  submitted  that  that 
2  A  5J 
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cannot  be  eteelitial,  except  for  the  purpose   of  impartiug  into  He 
tontract  something  more  than  is  expressed  in  the  writing. 

There  is,  however,  a  very  serious  practical  objection  to  the 
doctrine  propounded  in  Pooley  v.  Harradine.  It  frequently 
happens^  aa  suggested  in  that  case,  that  a  contract  such  as  that 
declared  upon  is  entered  into,  and  that  the  fact  of  one  of  the 
parties  being  a  surety  i^  known  to  all  the  parties,  and  yet  that 
none  of  them  have  any  intention  that  the  creditor  should  be  in 
any  way  affected  by  that  knowledge  \  and  in  such  cases  it  is 
hard  to  allow  the  surety  afterwards  to  assert,  as  a  defence  to  an 
action  on  the  contract,  an  equity  (falsely  so  called)  which  at  the 
time  of  the  making  of  the  contract  was  never  intended  to  be 
set  up»  If  a  party  to  a  contract  wishes  to  rely  on  his  privileges 
as  a  surety,  it  is  very  easy  for  him  to  express  as  much  on  the 
face  of  the  contract ;  and  on  the  whole  the  interests  of  justice 
would,  it  is  apprehended^  be  best  served  by  the  laying  down  of 
the  distinct  rule>  (in  equity  as  well  as  at  law),  that  unless  a 
party  chooses  to  stipulate  in  the  written  contract  for  the  pri* 
vileges  of  a  surety,  those  privileges  will  not,  in  an  action  on 
that  contract,  be  accorded  to  him.  Such  a  rule  would  in  no  way 
affect  the  power  exercised  by  a  Court  of  equity  to  rectify  the 
contract. 

The  case  Chasemore  t^.  Richards^  may  be  usefully  consulted. 
It  is  reported  on  the  Jurist,  October  17th,  1857,  p.  982.  The 
rule  as  to  flowing  water  with  reference  to  the  proprietors  of  the 
land  through  which  it  flows  is  given. 

EXCHEQUER  CHAMBER. 

[Error  from  the  Court  of  Exchequer.] 

[Coram  Colbridgb,  Cebsswell,  Wightman,  Erlb,  Williams, 

CaoMPTON,  and  Crowdeb,  JJ.] 
CHASEHOREt).  RiCHARDS.-W»»4?  16^i,  1856,  and  May  9^i,  1857. 

Underground  watery  abstraction  of — Right  of  action — Pre-^ 
^cription-^Preeumptum — Power  of  local  board  of  healths 

The  plaintiff,  a  millowner  upon  the  river  W.,  had,  for  niore 
than  sixty  years  before  the  committing  of  the  acts  complained 
of  and  before  action  brought,  enjoyed  the  use  of  the  water  in 
the  river  for  the  purpose  of  working  his  mill.     The  river  was, 
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tiXiA  always  had  been,  fed  and  supplied  above  the  mill  of  the 
plaintiff  by  (among  other  sources  of  supply)  the  rainfall  upon  a 
district  of  many  thousand  acres  in  extent,  which,  either  by 
streams  or  by  percolating  through  the  strata,  found  its  way  into 
the  river*  The  local  board  of  health  for  the  town  of  C.  dug  a  well 
upon  their  own  ground,  within  the  above  district>  and  by  con-^ 
stantly  pumping  abstracted  lafge  quantities  of  water>  which 
would  otherwise  have  found  its  way  underground  to>  and  have 
been  applicable  and  serviceable  to,  the  mill  of  the  plaintiff. 
The  natural  effect  of  such  constant  pumping  would  be  the  sensible 
diminution  of  the  Water  supply  of  springs  and  streams  in  the 
vicinity : — Held>  (dissentiente  Coleridge,  J.)  that  the  plaintiff 
could  not  maintain  an  action  for  the  abstraction  of  this  under« 
ground  water. 

Cressi^blL)  J.— I  am  requested  to  dellveir  the  following 
judgment  as  the  judgment  of  those  judges  who  have  the  misfor* 
tune  to  differ  from  my  Brother  Coleridge,  We  are  of  opinion 
that  our  judgment  in  this  case  must  be  in  favour  of  the 
defendant.  In  coming  to  this  conclusion  I  adopt  the  statement 
of  the  law  with  regard  to  the  right  to  flowing  water  made  in 
Embrey  v*  Owen,  (6  Exch.  369),  and  it  may  be  convenient  to 
read  the  passage  as  printed  in  that  book  : — "  The  right  to  have 
the  stream  to  flow  in  its  natural  state^  without  diminution  ot 
alteration,  is  an  incident  to  the  property  in  the  land  through 
which  it  passes  j  but  flowing  Water  is  publici  juris>  not  in  the 
sende  that  it  is  a  '  bonum  vacans/  to  which  the  first  occupant 
may  acquire  an  exclusive  right,  but  that  it  is  public  and  common 
ili  this  sense  only — ^that  all  may  reasonably  use  it  who  have  a 
right  of  access  to  it ;  that  none  can  have  any  property  in  the 
water  itself,  except  in  the  particular  portion  which  he  may 
chose  to  abstract  from  the  stream  and  take  into  his  possession, 
and  that  during  the  time  of  his  possession  only.  (See  5  B.  & 
Adk  £4).  But  each  proprietor  of  the  acyacent  land  has  the  right 
to  the  usufruct  of  the  stream  which  flows  through  it^  The 
owner  of  a  mill  on  a  flowing  stream  is  in  the  same  position  as  a 
riparian  proprietor ;  he  can  have  no  larger  right  than  that  which 
he  has  by  nature  against  those  above  or  below  him,  unless  it  has 
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been  acquired  by  adverse  user.  A  party,  whether  a  millowner  or  a 
riparian  owner,  suing  him  for  abstraction  of  water,  must  esta* 
Wish  a  right  either  jure  naturee  or  by  user,  and  in  the  latter  case 
the  user  must  be  such  as  to  establish  a  servitude  affecting  the 
land  through  which  the  water  flows.  Every  riparian  owner  is 
by  nature  subject  to  the  natural  rights  of  tho^e  lower  down, 
which  are  in  the  nature  of  a  servitude  imposed  on  this  land — a 
servitude  ne  facias/* 

The  case  Alford  v.  Alford  reported  in  the  Jurist,  p.  990,  Octo- 
ber 17th,  1857,  may  be  referred  to,  in  a  parallel  case,  in  these 
Courts,  for  which  purpose  it  is  included  in  this  note-book. 
PREROGATIVE  COURT. 
Alford  v.  Alford» — Julj^  6tA,  1857. 
Administration^  right  to,   as   between   the  committee  of  a  vndaw 
lunatic  and  the  next  of  kin  of  the  intestate. 

A.  died  intestate,  without  child  or  parent,  leaving  a  widow  and 
several  next  of  kini  Before  the  widow  took  out  letters  of  ad- 
ministration she  was  found  a  lunatic,  and  a  committee  of  her 
person  and  estate  appointed : — Held,  that  the  committee  was 
entitled  to  the  grant  of  administration  in  preference  to  the  next 
of  kin. 

This  was  a  question  as  to  the  right  to  the  letters  of  adminis- 
tration respecting  the  estate  of  one,  whose  widow  bad  been 
derJared  lunatic  under  an  inquiry  by  order  of  the  Court  of 
Chancery,  and  a  committee  appointed.  The  claim  lay  between 
the  committee  of  the  widow  and  the  ne&t  of  kin  of  the  deceased. 
The  facts  of  the  case  were  these: — Philip  Alford  died  intestate, 
without  child  or  parent,  on  the  llth  February  in  the  present 
year,  leaving  him  surviving  his  lawful  widow  Eliza  Alford,  his 
brother  James  Alford,  three  sisters,  and  two  nieces,  children  of 
a  deceased  brother,  so  that  the  widow  would  be  entitled  to  five- 
tenths,  the  brother  to  one-tenth,  the  three  sisters  to  one-tenth 
each,  and  the  two  nieces  to  one-tenth  between  them,  of  the 
deceased's  personal  property.  It  appeared  that  shortly  after  the 
husband's  death  it  was  thought  necessary  to  remove  the  widow 
to  a  lunatic  asylum,  and  by  an  inquisition  under  the  authority  of 
the  Court  of  Chancery,  dated  the  21st  March  in  the  present 
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year,  she  was  fouiTd  to  be  a  person  of  unsound  mind,  and  not 
competent  to  the  management  of  herself  or  her  estate,  anil 
Charlotte  Elizabeth  Parsons,  the  widow  of  a  deceased  brother  of 
Mrs.  Alford,  now  living  as  housekeeper  in  a  gentleman's  family 
in  Portland-place,  was  appointed  committee  of  her  person  and 
estate.  The  deceased's  personal  property  was  under  4000/.  in 
value,  consisting  principally  of  leasehold  houses.  James  Alford, 
the  brother,  had  been  coachman  in  several  gentlemen's  families, 
and  was  now  a  cab  or  fly-driver. 

Adilams  and  Spinh  appeared  for  the  committee  of  .the  widow, 
and  admitted  there  was  no  precedent  to  rely  on,  but  alleged  that 
it  was  the  practice  of  the  registry  to  grant  administration  to  a 
committee  of  a  widow  without  citing  the  next  of  kin. 

Deane  and  Swahey  appeared  for  the  next  of  kin. 

Sir  J.  DoDSON. — The  first  question  is,  whether  the  Court  has 
any  power  of  choosing  between  the  parties.  I  think  the  result 
of  the  discussion  that  has  taken  place  at  the  bar  is,  that  it  is  in 
the  discretion  of  the  Court  to  grant  the  administration  to  either 
of  the  applicants.  It  appears  that  the  practice  in  the  registry 
is  to  make  the  grant  to  the  committee  of  the  widow  without 
citing  the  next  of  kin.  The  Court,  however,  is  not  bound  by 
that  practice,  but  may,  where  the  next  of  kin  appears,  and  shews 
sufficient  reason,  grant  administration  to  them.  I  am  inclined 
to  hold  the  committee  of  the  widow  entitled  preferably,  as  the 
widow  herself  would  be,  unless  good  cause  is  shewn  by  the  next 
of  kin ;  and  on  a  full  consideration  of  the  special  circumstances 
of  the  present  case,  I  see  no  sufficient  reason  to  deprive  the 
committee  of  the  widow  of  that  preference.  I  grant  the  admi- 
nistration,  limited  till  the  lunacy  of  the  widow  determines,  to 
her  committee.     I  make  no  order  as  to  costs.'' — Juriat  reports. 

The  plaintiff  obtained  a  decree  against  certain  parties  for  a 
considerable  sum  of  money  and  during  the  pendency  of  the  suit, 
one  of  the  defendants  was  called  upon  to  give  security,  which 
was  falsely  reported  by  the  Nazir  to  be  good  and  valid.  Subse- 
quently the  decreeholder  was  unable  to  recover  the  amount  of 
his  decree  from  either  principal  or  surety,  and  brought  an  action 
against  the  surety  and  the  heirs  of  the  ^azir  and  obtained  a 
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decree  against  them.  In  execution,  the  lower  Court  made  a  refer- 
ence to  the  S.  D.  A.  as  to  the  order  in  which  the  decrees  should 
be  executed  against  the  several  defendants.  Held,  that  they 
should  be  executed  first — as  against  the  principals, — then  as 
against  the  surety  and  then,  in  the  event  of  the  amount  remain- 
ing  unrealized,  as  against  the  heirs  of  the  Nazir,  Madabee 
Dasya,  appellant,  petitioner,  April  14th,  1841. 

Note. — ^This  illustrates  the  maxim.  Res  aoeessoria,  and  aeces- 
sorium  non  trahit  principale  sed  sequitur.  The  original  debtor 
was  principal  to  the  surety — the  surety  was  principal  as  it  were 
to  the  Nazir,  who  was  ex  delicto,  accessary  to  both  principal  and 
surety — but  in  this  case,  it  may  be  questioned  as  to  whether,  the 
Nazir  having  died,  his  liability  was  not  a  personal  one  terminat- 
ing with  his  life,  and  whether  the  maxim  of  actio  personalis 
could  not  have  been  successfully  pleaded,  by  his  heirs,  in  answer 
to  the  plaintiff's  action.     Adv,  vuU. 

The  lower  appellate  Court,  in  reversal  of  the  orders  of  the 
lower  Court  awarding  interest  on  mesne  profits  from  the  date  of 
the  decree  in  the  Zillah  Court,  directed  that  the  petitioner  should 
receive  interest  on  wasilat  only,  from  the  date  at  which  the 
actual  amount  of  wasilat  had  been  finally  ascertained  and  declar- 
ed in  execution.  On  appeal  over,  the  following  dates  for  allow- 
ing interest  on  mesne  profits  were  discussed,  1st  from  the  close 
of  each  year  after  date  of  dispossession ;  2nd,  date  of  suit,  that  is 
demand;  3rd,  date  of  decree ;  4th,  date  of  ascertainment  of  quan* 
turn  in  execution.  The  prevalent  opinion  of  the  pleaders  was, 
that  the  date  of  suit  should  be  that  fixed  for  computing  interest 
on  mesne  profits — but  that  when  claimed  from  date  of  dispossess 
sion,  on  exceptional  grounds,  interest  might  be  computed  from 
that  date — that  when  mesne  profits  were  claimed  in  a  subsequent 
suit,  after  obtaining  a  decree  for  possession,  interest  should  be 
given  from  the  date  of  the  original  suit.  Held  accordingly  that 
interest  as  of  course,  shall  be  computed  on  mesne  profits  from 
date  of  suit,  and  if  interest  is  decreed  from  an  earlier  or  later 
period,  the  reasons  are  to  be  specially  recorded.  Dissentiente 
Jackson — ^that  what  the  law  has  left  discretionary  to  the  judge, 
it  was  not  competent  to  the  Court  to  circumscribe — that  the 
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principle  of  the  rule  N.  W,  P.  was  sounds  viz.  that  until  the 
amount  was  ascertained^  the  demand  did  not  become  a  debt,  &c. 
Q.  Y.  October  Ist^  1850.     Bungmala  (3houdrain^  petitioner. 

Note. — ^The  right  to  interest  is  incidental  or  accessary  to 
mesne  profits.  It  may  be  convenient  to  give  here  the  ruling 
established  as  to  what  rules  should  be  observed  in  computing 
the  interest  accounts  upon  mesne  profits. 


De  minimis  non  curat  lex  — The  law  disregards  trifles, 

Aucupia  yerborum  sunt  judioe  indigna. — A  judge  should  be  above  mere  word 
splitting. 

Qui  haeret  in  litedt  haret  in  oortioe. — That  it  a  tuperfioial  investigation,  which 
ttopt  short  at  the  words, 

Fractionem  diei  non  reoipit  lex. — The  law  excludes  from  notice,  broken  periods, 
of  a  day. 

Two  cases,  Hannaford  appellant  and  Hemsbeg^  appeUant, 
November  14th,  1856,  reported  in  the  Jurist,  July  18th,  1857, 
will  illustrate  the  above  maxims  The  case  Wickens  v.  Steel, 
May  22nd,  p.  671,  Jurist,  July  18th,  1857,  will  show,  that 
where  there  is  a  material  error  by  intention,  amendment  will 
not  be  allowed,  in  case  of  misjoinder,  establishing  a  very  sound 
principle. 

Hannafokd,  App.,  Whitewav,  Besp. — Paddon,  App., 
Whitbway,  Resp. — Nov.  l4:iA,  1856. 
Parliament—Service  of  notice  of  objection  by  poit — Receipt  by 

postmaster  out  of  regulation  haur  6  Vict  e.\2>  $.  100. 
All    the  other  provisions  of  the  6  Vict.  c.  18,  s.  100  having 
been  complied  with,  the  service  of  a  notice  of  objection  is  not  in* 
validated  from  the  fact  that  the  postmaster  received  the  notice  and 
stamped  the' duplicate  out  of  the  hours  during  which,  by  the 
regulations  of  the  Post-Master-Greneral,  he  was  bound  to  do  so. 
Hannapord,  App.,  Whitbway,  Besp. 
Appeal  from  the  decision  of  the  revising   barrister   for  the 
borough  of  Ashburton. 

William  Rolstone  Whiteway  objected  to  the  name  of  John 
Hannaford  being  retained  on  the  list  of  voters  for  the  parish 
2  B 
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of  Ashburton.  The  objector^  being  a  person  qualified  to  ob» 
ject,  gave  due  notice  of  objection  to  the  overseers,  and  he 
sought  to  prove  service  of  the  notice  of  objection  on  the  party 
himself  by  post  under  the  stat.  6  Vict.  c.  18,  s,  100.  All 
the  provisions  of  tliat  section  were  strictly  complied  with,  except 
as  to  the  time  when  the  duplicate  notices  were  delivered  to  the 
postmaster.  The  objector  delivered  the  duplicate  notice  to  the 
postmaster  of  the  post-office  of  Ashburton  at  six  o^clock  in  the 
morning  of  Monday,  the  25th  August,  1856.  He  produced 
before  the  revising  barrister  one  of  the  duplicates,  bearing  the 
Ashburton  post-mark  of  the  25th  August,  1856;  and  he  proved 
that  the  notice  would,  in  the  ordinary  course  of  post,  have  been 
delivered  on  that  day  at  the  place  to  which  it  was  addressed. 
During  the  month  of  August,  1856,  the  Ashburton  post-office 
was  open  to  the  public  on  week  days  from  seven  o'clock  a.  m. 
until  fifty  minutes  past  three  o'clock  p.  m.  ;  and  it  was  not  com- 
pulsory on  the  postmaster  to  register  any  letter  except  within 
those  hours.  Public  notice  was  given  at  the  office  that  these 
were  the  hours  of  business.  The  hours  for  receiving  the  dup- 
licate notices  under  the  6  Vict.  e.  18,  s.  100,  are  the  same  as 
those  for  registering  ordinary  letters.  It  was  contended  on  be- 
half of  the  voter,  that  the  delivery  of  the  duplicate  notices  to 
the  postmaster  before  seven  o'clock  a.  m.,  not  being  within  the 
regular  hours  of  business,  was  irregular ;  that  before  the  stamp- 
ed duplicate  could  be  produced  in  evidence,  the  objector  was 
bound  to  prove  that  he  had  complied  with  all  the  provisions  of 
the  6  Vict.  c.  IS,  s.  100,  and  amongst  other  things,  that  he  had 
delivered  the  notices  to  the  postmaster  within  the  hours  appoint- 
ed for  the  transaction  of  that  business ;  and  that,  as  he  failed  to 
prove  this,  the  stamped  duplicate  could  not  be  received  as  evidence 
of  the  notice  having  been  given  as  required  by  the  act. 

The  revising  barrister  was  of  opinion,  that  as  the  postmaster 
had  consented  to  receive  and  compare  the  notices,  although 
delivered  to  him  at  an  hour  when  he  was  not  bound  to  do  so,  the 
statute  had  been  sufficiently  complied  with,  and  he  decided 
that  the  notice  of  objection  was  duly  proved.  He  therefore 
called  upon  the  voter  to  prove  his  qualification,  which  he  £uled 
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to  do ;  and  the  revising  barrister  thereupon  expunged  his  name 
from  the  list. 

If  the  Court  should  be  of  opinion  that  the  delivery  of  the 
duplicate  notice  to  the  postmaster  at  the  time  above  stated  was 
not  sufficiently  within  the  meaning  of  the  stat.  6  Vict.  c.  18^  s. 
100,  the  name  of  the  voter  John  Hannaford  was  to  be  restored 
to  the  list« 

Kinglakcy  Serjt.,  (Nov.  14),  for  the  appellant.— The  delivery 
of  the  duplicate  notices,  being  irregular,  was  insufficient.  The 
mode  of  serving  notices  of  objection  in  the  case  of  borough  voters 
is  pointed  out  by  the  17th  section  of  the  6  Vict.  c.  18.  The 
service  may  be  personal,  or  by  leaving  the  notice  at  the  place  of 
abode  of  the  person  objected  to ;  or,  by  sect.  100,  service  may 
be  made  by  post,  if  the  provisions  of  that  section  are  complied 
with  which  are,  that  '*  whenever  any  person  shall  be  desirous  of 
sending  any  notice  of  objection  by  the  post,  he  shall  deliver  the 
fame,  duly  directed,  open,  and  in  duplicate,  to  the  postmaster  of 
any  post-office  where  money  orders  are  received  or  paid, 
within  sucli  hours  as  shall  have  been  previously  given  notice 
of  at  such  post-office,  and  under  such  regulations  with  respect 
to  the  registrations  of  such  letters,  and  the  fee  to  be  paid  for 
such  registration,  (which  fee  shall  in  no  case  exceed  2d.  over 
and  above  the  ordinary  rate  of  postage),  as  shall  from  time  to 
time  be  made  by  the  Postmaster-General  in  that  behalf;  and 
in  all  cases  in  which  such  fee  shall  have  been  duly  paid  the  post* 
master  shall  compare  the  said  notice  and  the  duplicate,  and  on  being 
satisfied  that  they  are  alike  in  their  address  and  in  their  contents, 
shall  forward  one  of  them  to  its  address  by  the  post,  and  shall 
return  the  other  to  the  party  bringing  the  same,  duly  stamped 
with  the  stamp  of  th3  said  post-office;  and  the  production  by 
the  party  who  posted  such  notice  of  such  stamped  duplicate  shall 
l)e  evidence  of  the  notice  having  been  given  to  the  person  at  the 
place  mentioned  in  such  duplicate  on  the  day  on  which  such 
notice  would  in  the  ordinary  course  of  post  have  been  delivered 
at  such  place.'^  When,  therefore,  the  objector  chooses  to  avail 
himself  of  the  mode  of  service  pointed  out  by  that  section,  he 
must  strictly  comply  with  all  the  conditions  imposed  by  it. 
2  B  2 
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The  mocle  of  service  was  hX\y  considered  in  the  case  of  Bishop 
V.  Heli)s,  (2  C.  B.  45 ;  S.  C,  1  Lutw.  Reg.  Cas.  353);  where 
Tindal>  C.  J.,  eays,  "  It  is  evident  that  eome  privilege  m  meant 
to  be  conferred  by  sect.  100  on  a  mode  of  dealing  With  the 
notice  which  is  so  carefully  provided  for.  The  notice  most  be 
delivered  at  a  select  description  of  office^  ti^'^';»  certain  kauts ; 
the  postage  must  be  paid ;  it  must  be  registered,  and  the  fee  for 
registration  must  be  paid ;  it  must  be  delivered  to  the  postmaster 
open  and  in  duplicate ;  compared,  stamped,  the  dufilicate  returned* 
And  we  think  the  meaning  of  the  act  is  this-^^hen  all  these  condi- 
tions are  complied  with,  such  a  sending  shall  be  a  sufficient  sub*" 
stitute  for  what  the  7  th  section  required  to  be  done — that  is,  a  suf- 
ficient substitute  for  giving  the  notice  to  the  person  objected  to  or 
leaving  it  at  his  place  of  abode/'  The  cases  of  Bayley  v«  Tie  Cher^ 
seei^s  of  Nantwich  (2  C.  B.  118;  1  Lutw.  Reg.  Cas.  863,  note)  and 
Tome  T.  Cumir^,  (7  Man.  &  G.  94 ;  1  Lutw.  Reg,  Cas.  200)  are 
to  the  same  effect ;  and  Birch  v.  Edwards  (5  C.  B.  45 ;  2  Lutw, 
Keg.  Cas.  37)  shews  that  a  strict  adherence  to  the  re- 
quisites of  the  statute,  though  in  only  formal  matters,  will  be 
enforced.  [Cresswell,  J. — Suppose  a  notice  had  been  posted^ 
and  proved  to  have  been  received  in  good  time  by  the  person 
objected  to,  would  that  do  ?]  Yes ;  but  here  there  is  no  proof  of 
euch  receipt ;  the  contention  is  that  the  statute  must  be  strict* 
ly  complied  with  in  omnibus,  in  order  to  dispense  with  proof 
of  service,  or  to  enable  the  objector  to  avail  himself  of  this 
statutory  proof. 

Cresswbll,  J. — I  am  of  opinion  that  there  is  nothing  in  the 
objection  taken^  The  cases  cited  are  perfectly  distinguishable. 
There  is  nothing  in  the  act  of  parliament  which  says 
that  the  postmaster  may  not  receive  these  notices  at  any 
time  that  will  enable  him  to  forward  them  so  as  to  reach  their 
destination  in  due  time.  The  first  part  of  the  100th  section  says 
that  it  shall  be  sufficient  service  of  notice  of  objection  if  it  be 
sent  by  post,  free  of  postage,  and  properly  dii'ected.  The 
second  branch  of  the  section  proceeds  to  point  out  the  manner  in 
which  this  posting  is  to  be  carried  out,  and  how  the  objector  is 
to  obtain  bis  requisite  proof,  vis^  ^*  that  he  shall  deliver  his  notice 
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open  and  in  dnplicate  to  the  poBtmaster  within  sach  hours  m 
shall  have  been  previously  notified,  and  under  such  regulations 
with  respect  to  the  registration  as  the  Postmaster-General  shall 
appoint.''  That  is,  unless  the  objector  conforms  to  these  condi- 
tions he  shall  not  be  entitled  to  call  on  the  postmaster  to  perform 
the  duty  imposed  on  him  by  the  subsequent  part  of  the  section. 
No  doubt,  therefore,  the  podtmasler  was  not  bound  to  receive, 
compare,  and  stamp  the  notice  and  duplicate,  unless  tendered  to 
him  in  conformity  wiih  the  requirements  of  the  act,  and,  inter 
alia,  at  the  hours  notified ;  and  it  seems  to  me  that  all  this  is 
only  information  to  the  objector  as  to  what  he  must  do  in  order 
to  entitle  himself  as  of  right  to  the  benefit  of  the  service  by 
post. 

Ckowdbr,  J. — I  am  of  the  same  opinion.  One  object  of  the 
100th  section  was  to  give  the  objector  power  to  send  his  notice 
by  post,  and  another  to  enable  him  to  give  a  simple  proof  of  such 
sending,  viz.  by  the  production  of  a  stamped  duplicate.  Now^ 
it  was  quite  necessaiy,  in  order  to  aSPord  facilities  to  the  public, 
without  inconvenience  to  the  postmaster,  that  certain  hours 
should  be  fiuLed  on  for  tiie  delivery  of  the  notices  and  stamping 
of  duplicates.  But  there  is  nothing  in  the  act  to  convince  me 
that  the  delivery  between  the  stated  hours  was  a  condition  pre« 
cedent  to  the  validity  of  a  stamped  duplicate,  otherwise  con- 
formable to  the  requisites  of  the  statute.  No  doubt  the  post- 
master might  have  refused  to  receive  the  notice ;  but  as  he  has 
thought  fit  to  receive  it,  I  can  see  nothing  to  affect  the  validity 
of  the  service.  I  concur  with  my  Brother  Cresswell  that  the 
cases  cited  do  not  apply. 

Bjfles,  Serjt ,  for  the  respondent,  applied  for  costs. 

Pbb  CuaiAM. — This  being  a  clear  case,  there  must  be  costs. — • 
Decision  affirmed,  mtk  costs* 

Paddon,  App.,  Whitbway,  Besp. 

This  was  an  appeal  from  the  decision  of  the  same  revising 
barrister,  and  differed  from  the  last  ease  only  in  the  fact  that 
it  was  necessary  to  post  the  notice  oh  the  24th  August,  in 
order  to  reach  the  person  objected  to  on  the  25th ;  and  the 
objector  acoor<£ng1y  took  the  notice  on  the  24th  August,  which 
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was  a  Sunday,  to  the  Ashburton  post-oflSce  at  six  o'clock  p.  m. 
The  hours  during  which  the  office  was  open  to  the  public  on 
Sundays  were  From  half-past  seven  a.  m.  to  ten  a.  m.,  during- 
which  hours  alone,  by  the  regulations  of  the  post-office,  was 
the  postmaster  bound  to  register  letters  on  a  Sunday.  The  post- 
master, however,  received  the  notice  and  compared  and  stamped 
the  duplicate.  The  revising  barrister  held  the  service  of  the 
notice  good. 

No  argument  being  offisred  in  support  of  the  appeal. 

Pbr  Cckiam. — Decision  affirmed,  with  costs. 

HoRNSBY,  App.,  RoBsoN,  Rcsp. — Nov.  14/>4,  1856* 

Parliatrient — Service  of  notice  of  objection  hy  post — Delay  at 

post-office— Q  Vict.  c.  18.  s.  100. 

If  a  notice  of  objection  to  a  voter  has  been  duly  posted,  in  ac- 
cordance with  the  6  Vict  c.  18,  s.  100,  the  production  of  the 
stamped  duplicate  entitles  the  objector  to  proceed  as  upon  proof 
of  service,  although  by  delay  and  laches  in  the  post-office  the 
notice  did  not  in  fact  reach  the  voter  till  after  the  25th  August. 
Bishop  V.  Helps  (2  C.  B.  45)  accord. 

This  was  an  appeal  from  the  decision  of  the  revising  barrister 
for  the  northern  division  of  the  county  of  Durham.  The  re- 
spondent objected  to  the  name  of  the  appellant,  and  a  prelimina- 
ry objection  was  taken  to  the  service  of  the  notice  of  objection 
by  post.  It  appeared  that  the  provision  of  the  6  Vict.  c.  18,  s. 
100,  had  been  strictly  complied  with  ;  but  it  was  proved  that 
the  notice  of  objection  did  not  in  fact  reach  the  voter  till  the  26th 
Auo-ust,  and  when  delivered,  the  address  of  the  voter  had  been 
altered  from  that  which  it  had  when  posted,  the  address  when 
posted  being  that  which  appeared  to  the  name  on  the  list  of 
voters.  The  delay  and  alteration  took  place  at  the  post-office. 
The  revising  barrister  held  that  due  service  was  proved  by  the  pro- 
duction of  the  stamped  duplicate,  which  corresponded  with  the 
notice  as  posted,  and  expunged  the  voter's  name  from  the  list. 

Manisty  appeared  for  the  appellant,  but  yielded  to  the  intima- 
tion of  Cresswell,  J.,  that  the  case  was  disposed  of  by  the  deci- 
sion in  Bishop  v.  Helps,  (2  C.  B.  45) . 

Ckbsswell,  J. — Tiiis  is  quite  a  clear  case.  What  can  it  matter 
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as  far  as.  the  notice  of  objection  is  concerned,  wbat  the  post- 
master does  with  the  notice,  after  the  objector  has  done  every- 
thing required  of  him  by  the  statute  ?  The  appeal  must  be  dis- 
missed, with  costs. 

Crowdbr,  J.,  concurred. — Decision  affirmed,  mth  cods, 

KoBsoN,  App.,  Brown  and  Others,  Resps. — Nov,  14/A,  1856. 

Parliament — Consolidated  appeals — 6  Vict^  c,  18,  s,  44. 

Crowder,  J.,  concurred. 

M.  Smith  (with  whom  was  Manistf/)  appeared  for  the  respon- 
dents. 

Per  Curiam. — Appeal  struck  out. 

TRINITY  TERM. 
WiCKBNS  V,  Steel  and  another. — May  22nd, 

Miyoinder — Amendment — Common^law  Procedure  Act,  1852, 
sects.  37  and  222. 

The  222nd  section  of  the  Common-law  Procedure  Act,  1852, 
which  gives  power  to  amend  all  defects  and  errors  in  any  pro- 
ceeding, does  not  apply  to  cases  of  misjoinder. 

The  37  th  section,  which  gives  power  at  the  trial  to  amend  a 
misjoinder  as  a  variance  at  the  trial,  does  not  apply  to  cases 
where  a  defendant  has  been  joined,  not  by  mistake,  but  for  the 
purpose  of  'trying  his  liability. 

Therefore,  where,  in  an  action  by  A,  against  B.  and  C,  the 
jury  found  a  verdict  for  B.,  but  against  C,  and  after  the  verdict 
the  plaintiff's  counsel  asked  leave  to  amend  by  striking  out  B. — 
Held,  that  the  amendment  could  not  be  made ;  and  also,  that  if 
it  could,  the  learned  judge  at  the  trial  rightly  exercised  his 
discretion  in  refusing  to  allow  it  to  be  then  made. 

This  was  an  action  upon  an  attorney's  bill  in  respect  of  work 
alleged  to  have  been  done  for  the  defendants  George  and 
Alexander  Steel,  in  an  action  against  the  South-eastern  Railway 
Company.  The  cause  was  tried  before  Cress  well,  J.,  at  the 
Sittings  in  London  after  last  Michaelmas  Term,  when  it  appeared 
that  the  plaintiflf  was  retained  by  Alexander,  and  the  main 
question  was,  whether  the  defendants  were  partners  in  the  matter 
out  of  which  the  action  arose,  so  as  to  be  jointly  liable.  It 
appeared  that  Qeorge  was  a  pei*son  of  some  means,  but  Alexander 
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was  not  in  a  position  to  be  likely  to  pay,  and  the  plaintiff  had 
caused  George,  who  was  about  to  leave  for  Australia,  to  be 
arrested.  The  counsel  for  the  plaintiff  contended  to  the  last 
that  the  defendants  were  jointly  liable ;  but  the  jury  found  for 
George,  and  against  Alexander;  and  the  learned  judge  then 
ordered  the  verdict  to  be  entered  for  both  the  defendants,  but 
before  it  was  so  entered,  the  plaintiff's  counsel  asked  leave  to 
amend  by  striking  out  George.  The  learned  judge  thought 
that  he  had  no  power  to  do  so,  and  refused,  but  reserved  the 
point  for  the  consideration  of  the  Court.  ♦ 

Hawkins,  in  Hilary  Term,  obtained  a  rule  to  shew  cause  why 
the  verdict  should  not  be  entered  for  the  plaintiff  pursuant  to 
such  leave,  or  why  there  should  not  be  a  new  trial,  in  order  that 
the  amendment  might  be  made. 

W.  G,  Harrison  shewed  cause. — ^The  222nd  section  of  the 
Common-law  Procedure  Act,  1852,  does  not  apply  to  misjoinders. 
(Robson  V.  Doyle,  3  El.  &  Bl.  396;  18  Jur.  652).  The  amend* 
ment  must  be  made,  if  at  all,  under  the  S7th  section ;  but  it  is 
submitted  that  the  Court  has  no  power  to  make  such  amendment. 
That  section  says  that  the  misjoinder  of  defendants  may  be 
amended  as  a  variance  at  the  trial,  upon  such  terms  as  the 
judge  shall  think  proper,  and  in  like  manner  as  the  misjoinder 
of  plaintiffs  is  directed  under  sect.  35  ;  and  by  that  section  such 
misjoinder  may  be  amended  as  a  variance  ''  in  like  manner,  as 
to  the  mode  of  amendment  and  proceedings  thereon,'^  as  in  the  case 
of  amendments  of  variances  under  the  8  &  4  Will.  4,  c.  42,  if 
it  shall  appear  to  the  presiding  judge  that  such  misjoinder  was 
not  for  the  purpose  of  obtaining  an  undue  advantage,  &c.  Now> 
Brashier  v.  Jackson  (6  M.  &  W.  549)  is  an  express  authority 
that  an  amendment  under  the  stat.  8  &  4  Will.  4,  c.  42,  must 
be  made  before  verdict ;  and  if  it  cannot  conveniently  be  made 
at  the  trial,  the  proper  course  is  to  postpone  the  trial  to  enable 
it  to  be  done.  The  section  expressly  provides  for  amendments  at 
the  trial,  and  it  is  submitted  that  the  trial  is  ended  with  the 
delivery  of  the  verdict.  Again :  this  is  a  case  entirely  for  the 
judge  at  the  trial,  who  is  to  say,  according  to  all  the  circum- 
stances of  the  case,  whether  he  is  disposed  to  allow  the  amendment. 
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The  37th  section  never  was  intended  to  apply  to  a  case  like  this, 
where  the  plaintiff  insists  all  along  upon  a  joint  liability^  and 
does  not  apply  to  amend  until  after  he  has  asked  the  opinion  of 
the  jury  upon  the  question^  and  found  it  against  him ;  he  has 
taken  his  chance  of  the  verdict^  and  lost  it.  [He  was  then 
stopped  by  the  Court.] 

Hawkins\  in  support  of  the  rule. — Under  stat.  22  &  23  Car. 
2,  c.  9^  s.  186,  in  cases  of  trespass,  where  the  amount  recovered 
was  under  40^.,  unless  the  judge  at  the  trial  certified  on  the 
back  of  the  record/the  plaintiff  iy^  deprived  of  his  costs;  but 
it  was  held  that  he  might  give  his  certificate  at  any  time  after 
verdict,  and  before  final  judgment.  The  words  ''at  the  trial," 
which  were  there  extended  so  as  to  mean  "  after  the  trial,^'  may 
be  similarly  extended  in  this  case.  [Creatwell^  J. — What  step 
was  I  to  take  next,  if  I  had  made  this  amendment?  The  verdict 
was  for  the  defendants  :  I  must  have  summed  up  the  case  again, 
and  the  jury  might  then  have  found  for  the  single  defendant.] 
At  the  time  the  verdict  was  given,  and  before  it  was  recorded,  it 
was  an  informal  verdict:  the  trial  was  not  over  till  the  verdict 
was  recorded,  and  it  was  not  recorded  as  found.  [Cockbum,  C. 
J. —  This  is  a  variance,  and  who  ever  heard  of  amending  a 
variance  after  verdict?  I  have  no  authority  to  that  extent.]  In 
Robscm  V.  Doj/le  no  application  was  made  at  the  trial,  and  the 
case  is  not  decisive.  In  Johnson  v.  Goslett  (18  C.  B.  728)  there 
was  no  amendment,  but  the  Court  expressed  a  strong  opinion 
that  they  had  power  to  make  the  amendment,  and  offered  to  do 
80  upon  a  rule.  [Cockburn^  C.  J. — ^There,  there  was  an  express 
application  to  strike  out  at  the  trial,  and  leave  reserved.]  Here 
it  cannot  be  disputed  that  Alexander  is  liable,  and  by  making 
the  amendment  the  Court  would  be  doing  substantial  justice. 
[Cresswell,  J. — The  motive  for  going  on  against  both  was  very 
manifest :  George  had  money,  Alexander  had  none.  You  had 
arrested  George  when  about  to  go  abroad,  and  you  wanted  a 
verdict  to  escape  an  action  for  malicious  arrest.] 

CocKBURN,  C.  J. — I  am  of  opinion  that  this  rule  ought  to  be 
discharged.     It  seems  to  me  that  sect.  222  of  the  Common-law 
Procedure  Act,  1852,  has  no  application  to  the  present  question. 
2  c 
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The  whole  question  turns  upon  sect.  87,  in  which  it  is  enacted, 
that  "  in  case  it  shall  appear  at  the  trial  of  any  action  on  contract 
that  there  has  been  a  misjoinder  of  defendants,  such  misjoinder 
may  be  amended  as  a  variance  at  the  trial/'  Now,  it  seems  to 
me  that  the  act  evidently  refers  to  the  case  where  a  defendant 
has  been  erroneously  joined,  and  then  the  misjoinder  is  to  be 
treated  as  a  variance ;  but  I  think  it  does  not  apply  to  a  case 
where  a  defendant  has  been  joined,  not  by  mistake,  but  for  the 
purpose  of  trying  his  liability.  It  was  contended  by  Mr.  Haw- 
kins at  the  trial,  to  the  last  moment,  that  both  the  defendants 
were  liable ;  and  now,  the  jury  having  found  that  George  was 
not  liable,  he  proposes  that  he  should  be  struck  out.  But  I 
think  that  the  act  does  not  apply  to  a  case  like  this,  where  the 
question  was  left  to  the  jury.  I  think  that  it  is  a  case  in  which 
the  discretionary  power  of  the  judge,  if  it  existed  at  all,  ought 
not  to  be  exercised,  and  that  it  would  lead  to  great  hardship  if 
we  held  that  it  ought  to  be  so  exercised.  If  the  defendant  had 
been  joined  by  mistake,  it  would  have  been  a  fair  case  for  an 
amendment  within  the  act;  but  when  the  counsel  for  the  plaintiff 
goes  to  the  jury,  and  endeavours  to  obtain  a  verdict  against  all 
the  defendants,  it  would  be  dangerous  to  allow  it.  Indepen- 
dently of  the  question  whether  the  power  exists  or  not,  we  think 
that  it  would  not  be  proper  here  to  make  the  amendment.  It  is 
a  right  verdict  as  it  stands,  and  the  defendant  George  is  entitled 
to  it,  and  the  plaintiff  may  still  bring  an  action  against  Alex- 
ander, and  recover  judgment.  The  rule  must  therefore  be 
discharged. 

Cresswell,  Williams,  and  Willes,  JJ.,  concurred. — Eule 
discharged. 

EXCHEQUER  CHAMBER. 

[Error  from  the  Court  of  Queen's  Bench.] 

Barker  and  Others  v.  Windle. — June  Zrd,  1857. 

Charterparty — Statement  of  measurement — Matter  of  description 

— Question  for  jury — Costs  of  aj)peal. 

By  charterparty,  which  stated  the  ship  to  be  "  of  the  measure- 
ment of  180  to  200  tons,  or  thereabouts,"  defendant  undertook 
to  load  on  board  a  complete  cargo.     Upon   the  arrival  of  the 
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ship^  it  tamed  out  to  be  257  tons,  and  the  charterer  refused  to 
load.  In  an  action  for  not  loading — Held,  that  the  statement 
in  the  charterparty  of  the  measurement  of  the  iship  was  not  a 
warranty,  and  that  it  was  a  question  for  the  jury  whether  the 
ship  was  what  defendant  contracted  for. 

Jeryis,  C.  J. — I  am  of  opinion  that  this  rule  ought  to  be 
discharged.  In  these  mercantile  contracts  a  representation  of 
this  sort  forms  what  may  be  inaccurately  called  a  warranty  to 
entitle  the  party  to  have  what  he  contracted  for.  Here  the  de- 
fendant has  received  what  he  contracted  for.  If  the  ship  had 
been  100  tons  ultra  the  measurement  stated  in  the  charterparty, 
it  woiild  not  have  been  what  he  contracted  for.  If  a  represen- 
tation of  this  sort  was  strictly  a  warranty,  an  excess  of  a  ton 
or  half  a  ton  in  the  measurement  would  not  be  a  compliance 
with  the  contract.  We  must  look  to  the  whole  contract  to  see 
whether  under  it  the  representation  affected  the  substance  of 
the  contemplated  voyage.  It  is  a  question  of  evidence  whether 
the  party  has  had  what  he  contracted  for.  Here  the  defendant 
had  the  ship  he  contracted  for.  Therefore  I  am  of  opinion  that 
the  judgment  of  the  Court  of  Queen's  Bench  was  right. 

Pollock,  C.  B. — ^The  only  question  is,  whether  the  defendant 
is  entitled  to  have  the  rule  made  absolute  on  the  issue  raised  by 
the  first  plea,  on  the  ground  that  there  was  a  warranty  which 
was  not  complied  with.  [His  Lordship  read  the  first  plea.] 
I  am  of  opinion  that  the  clause  in  the  charterparty  as  to  the 
measurement  of  the  ship  was  not  a  warranty.  If  the  ship  was 
extravagantly  beyond  the  measurement  in  the  charterparty, 
it  would  be  good  evidence  for  the  jury  of  fraud  on  the  part  of  the 
plaintiffs.  But  as  the  case  is  before  us,  there  was  not  a  warran- 
ty, and  therefore  the  rule  was  properly  refused. 

Cresswell,  J. — Permission  was  granted  by  Lord  Campbell  to 
move  to  enter  a  verdict  for  the  defendant  on  the  first  plea,  which 
sets  out  a  warranty.  Nothing  was  reserved  on  the  second  plea, 
or  the  issue  joined  upon  it.  I  concur  in  thinking  that  this  was 
not  a  warranty,  and  therefore  the  permission  granted  is  not 
available  for  the  defendant. 

Williams,  J. — ^The  question  is,  whether  the  charterparty  con- 
2  c  2 
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tains  anything  which  shews  that  there  was  a  warranty,  that  if  the 
ship  did  not  correspond  with  the  description  of  the  measurement 
the  defendant  was  not  to  be  bound  by  the  contract.  I  am  of 
opinion  that  the  contract  in  the  oharterparty  is  not  conditioned 
in  any  such  way. 

MikRTiN,  B. — ^The  question  arises  on  the  first  plea.  My  im- 
pression Ls,  that  the  plea  would  be  good  on  demurrer.  The  term 
*'  warranty'*  is  not  properly  applicable  to  such  a  representation 
as  this.  The  foundation  of  the  contract  was,  that  the  Teasel 
was  somewhere  about  the  measurement  of  200  tons.  It  would 
be  absurd  if  the  ship  was  of  such  a  measurement  that  she  could 
not  get  into  the  river  Tyne.  The  plea  is  good  on  the  face  of 
it.  The  error  of  the  defendant  is,  that  it  was  a  question  for  the 
jury,  and  that  the  opinion  of  the  jury  ought  to  have  been  taken 
whether  the  ship  unreasonably  exceeded  the  ship  described  in 
the  oharterparty;  because  if  it  was,  the  defendant  was  not 
under  any  obligation  to  load  her»  I  am  not  prepared  to  say, 
that  if  the  jury  found  that  the  ship  was  not  reasonably  within 
the  measurement  stated  in  the  oharterparty,  and  the  difference  was 
pleaded  to  be  a  detriment  to  the  defendant,  I  should  have  been 
dissatisfied  with  the  verdict.  Bat  the  question  was  withdrawn 
by  the  counsel  from  the  jurj.  Hunter  v.  Fry  (2  B.  &  Al.  421) 
has  nothing  to  do  with  this  case.  The  description  of  the  ca- 
pacity of  the  ship  is  got  at  by  different  means. 

WiLLES,  J. — I  am  of  opinion  that  there  was  no  warranty  in 
the  oharterparty  that  the  ship  was  about  180  or  200  tons  burthen. 
My  impression  is,  that  the  description  of  the  measnremont  is 
nothing  more  than  a  repetition  of  what  was  said  by  the  agent8> 
that  they  believed  that  the  ship  was  about  that  burthen.  There 
was  not  fraud,  and  no  misdescription  of  the  vessel ;  and  therefore 
the  defendant  was  bound  to  load  a  cargo  on  board. — Jurist. 

That  is  a  superficial  investigation  which  stops  short  at  the 
words. 

The  plaintiff  instituted  an  action  to  set  aside  the  sale  of  his 
estate  in  execution,  because  the  Principal  Sudder  Ameen  of 
Behar,  within  whose  civil  jurisdiction  the  lands  were  situated, 
instead  of  issuing  a  direct  precept  to  the  collector  of  Monghyr 
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to  sell  the  estate^  addressed  the  Principal  Sudder  Ameen  of 
Bhagnlpore^  who  issued  the  sale  precept.  Held  that  although 
the  proceedings  were  irregular,  the  irregularity  as  regards  the 
sale  was  of  no  moment.  1 1th  July^  1854,  Cumul  Coer,  appellant. 

A  party  described  as  the  proprietor  of  an  interest  of  16  gun- 
das  had  sold  9  of  them.  Held  under  the  circumstances  of  the 
record,  that  this  was  an  immaterial  error  and  in  special  appeal,  the 
case  was  remanded  for  disposal  on  its  merits.  29th  August,  1850, 
Khujab  Ali  Mollah,  appellant. 

Daie  of  Instrument,'] — It  is  no  ground  for  setting  aside  a  war- 
rant of  attorney  that  the  blank  for  the  d^te  had  been  filled  up  since 
execution,  the  true  date  of  execution  having  been  inserted.  Keane 
V.  SmaUbone,  17  C.  B.  179;  25  L.  J.,  C  P.,  72.— Digest,  Jurist. 

A  railway  company  professed  by  their  time-tables  to  carry 
passengers  from  A.  to  B.  A  tradesman,  about  to  take  a  journey 
to  keep  appointments  with  several  customers,  took  a  ticket  from 
them  marked  accordingly,  but  did  not  acquaint  them  with  the 
object  of  his  journey.  The  company  broke  their  contract  by 
putting  him  down  at  C,  an  intermediate  point  on  the  line,  in 
consequence  of  which  he  was  compelled  to  stay  at  C.  that  night, 
and  proceed  to  B.  next  morning,  where  he  arrived  too  late  to 
keep  his  appointments,  and  sufiered  some  expense  and  delay  in 
consequence : — Held,  that  he  was  only  entitled  to  recover  the 
amount  of  his  night's  lodging  at  C,  his  fare  to  B.  next  morn- 
ing, and  \s,  more  for  nominal  damages. — Id. 

Secords.] — Where,  upon  a  trial  by  the  record,  in  an  action  on 
a  judgment,  there  was  a  variance  as  to  the  date  between  the 
record  produced  and  that  stated  in  the  pleading,  the  Court 
allowed  the  latter  to  be  amended,  under  the  15  and  16  Vict.  c. 
76,  8.  222,  at  the  trial  by  the  record.  Noble  v.  Chapman^  14>  C. 
B.  40O;  18  Jur.  44;  28  L.  J.,  C.  P.,  66.— /rf. 

Bescinding  Contract.'] — Bill  filed  by  a  purchaser  to  rescind  a 
contract,  the  plaintiff  alleging  that  he  had  been  induced  to  enter 
into  it  by  fraud  and  misrepresentation.  It  appeared  that  the 
advertisement  out  of  which  the  contract  arose  was  of  the  sale  of 
six  houses ;  total  rental  131/.  Qs,  per  annum  ;  lease  about  seventy- 
five  years,  at  a  moderate  ground  rent  of  50/.  a  year ;  but  what 
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the  plaintiflF,  who  agreed  to  give  420/.  for  the  property,  fonnd 
himself  liable  to  take  was  an  underlease  of  the  houses  at  a  rent 
of  50/.  Cranworth,  C,  reversing  the  order  appealed  from,  dis- 
missed the  bill  without  costs,  being  satisfied  that  though  there  was 
ft  misdescription  of  the  property,  there  was  no  such  substantial 
misrepresentation  as  called  upon  the  Court  to  exercise  its  jurisdic- 
tion.    Bartlett  v.  Salmon,  6  De  G.  Mac.  &  G.  33. — Digest,  Jurist. 

An  informal  document,  signed  by  a  trustee  who  was  indebted 
to  the  trust,  construed  to  amount  to  an  equitable  mortgage  in 
favour  of  the  trust,  notwithstanding  a  denial  by  the  answer. 
Baynard  v.  Woolley,  20  Beav.  583.—/^. 

It  is  not  necessary,  for  the  purpose  of  eflTecting  an  equitable 
mortgage,  that  all  the  title  deeds  relating  to  the  property  should 
be  deposited.  Lacon  v.  Allen^  26  L.  J.,  Chanc,  1 8 — V.  C.  K. — Id. 

Where  a  mortgagor  had  previously  borrowed  money  upon 
copyhold  property  by  depositing  the  conveyance  to  himself, — 
Held,  that  a  subsequent  deposit  of  the  remaining  documents  in  the 
mortgagor's  possession  constituted  a  good  equitable  mortgage. 
—Id. 

Where  a  railway  company  refused  to  carry,  at  the  ordinary 
rate,  packed  parcels  tendered  by  a  caiTier,  whereby  he  was  oblig- 
ed to  send  them  by  a  more  circuitous  route,  and  at  a  greater 
expense, — Held,  that  he  was  not  entitled  to  recover  damages  for 
an  alleged  loss  of  business.  Crouch  v.  Great  Northern  Railway 
Company,  11  Exch.  742;  25  L.  J.,  Exch.  187.— W. 

An  overstatement  on  the  part  of  mortgagees  in  possession  of 
a  colliery  as  to  the  balance  represented  by  them  as  remaining 
due  on  their  mortgage,  and  their  refusal  to  fumisii  accounts  to 
the  mortgagors,  except  on  being  paid  the  expenses  of  so  doing, 
— Held,  not  such  vexatious  conduct  as  to  deprive  them  of  their 
costs  of  a  redemption  suit.  Norton  v.  Cooper,  5  De  G.  Mac.  & 
G.  728.— 7rf. 

On  their  appealing  from  a  decree  disallowing  such  costs,  they 
were  held  entitled  to  have  their  costs  of  appeal. — Id. 

In  an  action  on  pre-emption,  the  lower  Court  dismissed  the 
plaintiff's  claim,  because  at  the  time  of  hearing  of  the  sale,  he  was 
sitting  down^and  then  getting  up  from  his  seat,  he  made  the  claim 
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to  buy  in  pre-emptioD,  which  was  not  in  the  opinion  of  the  lower 
Court  the  immediate  claim  contemplated  in  the  law.  Held^  in 
appeal^  and  in  reversal  of  the  orders  of  the  lower  Courts  that  this 
was  a  forced  construction.  24th  February,  1855,  Jugdeo  Narayon, 
appellant. 

An  issue  in  the  lower  Court  having  been  impeached  in  appeal 
for  want  of  precision  and  informality,  held  that,  although  it  was 
the  case,  still  the  substantial  matter  for  consideration  was  em« 
bodied  in  it,  the  mere  informality  was  immaterial.  Appeal  dis" 
missed,  29th  August,  1850,  Khajab  Ali  Mollah. 

In  an  objection  by  appellant  to  the  legality  of  a  local  inquiry 
made  by  the  Nazir,  who  had  not  been  previously  sworn,  held, 
that  the  Nazir  took  no  evidence  on  oath,  and  merely  prepared  a 
map,  of  the  locality  to  which  he  being  a  sworn  officer  of  the 
Court,  due  weight  was  attached.  That  the  objection  was  merely 
technical  and  accordingly  under  Reg.  IX.  1854,  was  rejected. 
15th  March,  1855,  Ranee  Surnomoye,  appellant. 

At  an  instance  of  aucupia,  where  the  name  of  the  defendants 
was  written  on  the  face  of  a  bill  and  not  the  back  (dorsum)  as  is 
the  custom  in  endorsement  per  Lords  Campbell,  Wightman,  Erie 
and  Crompton,  held,  to  be  immaterial.  The  case  of  Young  r. 
Glover,  reported  in  Jurist,  Uth  July,  1857,  is  given  in  illustra- 
tion of  eases  when  as  per  a  subsequent  maxim,  apices  juris  non 
sunt  jura — and  that  these  sort  of  pleas,  will  not  be  allowed  to 
work  a  prejudice  to  equitable  claims. 

George  Dilley  Young  r.  Reuben  Theodore  Glover 

and  Edgar  Augustus  Glover. — April  28^^,  1857. 

Bill  of  exchange — Indorsement  on  face  ofhilL 

The  writing  of  his  name  by  an  indorser  on  the  face  of  a  bill 
of  exchange  is  a  good  indorsement. 

Declaration  stated  that  the  plaintiflP,  by  his  bill  of  exchange, 
then  overdue,  directed  to  William  Booth,  required  William  Booth 
to  pay  to  the  plaintiff^s  order  54^.  9*.  three  months  after  date, 
and  the  plaintiff  indorsed  the  same  to  the  defendants,  who  in- 
dorsed the  same  to  the  plaintiff.  Presentment  and  dishonour* 
First  plea,  that  the  defendants  did  not  indorse  the  said  bill  of 
exchange  in  manner  and  form.     Issue  thereon.    On  the  trial, 
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before  Wightman^  J.^  at  the  Sittings  in  London  during  this 
term,  it  appeared  that  the  plaintiff,  having  a  claim  against 
Booth,  proposed  to  give  his  acceptance,  indorsed  to  the  defen- 
dants ;  thereupon  the  plaintiff  di'ew  the  bill,  and  Booth  accepted 
it ;  the  bill  was  then  taken  to  the  defendants,  who  wrote  across 
the  face  of  it,  under  the  words  "  Accepted,  William  Booth,'' 
"  R.  &  E.  Glover/'  It  was  objected,  that  the  name  of  the  defen- 
dants being  written  on  the  face  of  the  bill,  the  bill  was  not  in- 
dorsed according  to  the  custom  of  merchants,  A  verdict  was 
entered  for  the  pbiintiff,  leave  being  reserved  to  move  to  enter 
a  nonsuit. 

April  ZltL — Tindal  Atkinson  movodi  for  a  rule  to  shew  cause 
accordingly. — [Lord  Campbell,  C  3. — Generally  speaking,  it  is 
wholly  immaterial  on  what  part  of  the  paper  the  name  of  a  par- 
ty to  the  instrument  is  written.  In  the  case  of  an  attesting 
viritness  to  a  will  it  has  been  held  that  it  is  immaterial  where  the 
name  was  signed.  It  is  allowed  that  if  the  name  had  been 
written  on  the  back  of  the  bill  the  defendants  would  have  been 
liable  as  indorsers,  and  the  only  objection  is,  that  the  name  is 
written  on  the  face  of  the  bill.  But  they  could  not  be  the 
acceptors  of  the  bill,  because  they  were  not  the  drawees,  and  it 
is  only  in  the  capacity  of  indorsers  that  they  could  be  liable ; 
in  the  nature  of  things  they  are  the  indorsers.]  Bills  of  ex- 
change must  be  treated  as  regulated  by  the  custom  of  mer- 
chants, and  mischief  would  arise  from  allowing  a  departure  from 
the  order  in  which  the  parties  to  a  bill  sign  their  names. 
Where  the  back  of  the  bill  is  filed  with  the  names  of  indorsers, 
an  additional  indorser  is  provided  for  by  an  "allonge."  The 
signature  of  the  defendants  violates  the  word "  indorsement," 
and  they  would  not  be  able  to  sue  a  subsequent  indorsee.  [Lord 
Campbelly  C.  J. — Suppose  the  drawee  wrote  "  accepted"  on  the 
back  of  the  bill,  would  it  not  be  a  valid  acceptance  ?  It  cannot 
be  maintained  that  a  signature  on  the  face  of  the  bill  by  the 
payee  is  void.  Such  a  signature  must  operate  as  an  indorse- 
ment.] Cur.  adv.  vulL 

April  28M. — ^Lord  Campbell,  C.  J.,  said  this  was  an  action  by 
the  indorsee  of  a  bill  of  exchange  against  the  indorsers.     All 
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was  regular^  except  that  the  Indorsement  was  written  on  the 
fSace  of  the  instrument  instead  of  the  back.  But  the  indorse- 
ment was  clearly  proved  to  be  written  by  the  defendants  as 
indorsers^  and  we  are  of  opinion  that  they  thereby  make  them- 
selves liable  as  indorsers.  It  is  quite  immaterial  whether  it 
was  written  on  the  back  of  the  instrument  or  on  the  face^  and 
therefore  there  will  be  no  rule. — Bute  re/used. 

The  rules  of  a  mining  company,  carried  on  upon  the  cost-book 
principle,  provided  that  no  shareholder  should  dispose  of  his 
shares  without  giving  notice  in  writing  to  the  purser  of  the 
intended  transfer,  and  that  every  transfer  should  be  according 
to  a  particular  form  provided  for  that  purpose.  The  form  was 
printed,  and  contained  a  notice  that  no  transfer  was  valid  or 
complete,  unless  entered  in  the  cost-book  and  acknowledged  by 
the  purser.  A  shareholder  agreed  to  transfer  his  shares,  and 
the  proposed  transferee  stipulated  that  the  transferor  should 
pay  the  calls  then  <]ue.  They  went  together  to  the  office  of  the 
company,  and  deposited  with  the  purser  a  transfer  of  the  shares 
executed  by  them  both  in  the  required  form,  and  the  transferor 
paid  the  calls,  but  no  notice  in  writing  was  given  of  the 
transfer,  nor  was  there  any  formal  acknowledgment  on  the  part  * 
of  the  purser  : — Held,  that  the  transferee  was  properly  placed 
upon  the  list  of  contributories.  Mayhew^9  Case,  5  De  0.  Mac. 
&  G.  837 ;  24,  L.  J.,  Chanc,  Zi^,— Digest,  Jurist. 

Held,  also,  that  he  was  liable  to  the  debts  of  the  company 
incurred  before  the  transfer. — Id. 
The  courts  will  not  notice  what  are  simply  immaterial. 
G.  and  C.  having  a  power  to  appoint  in  fee-simple  over  lands 
near  a  town,  which  stood  limited  (subject  to  such  power  of 
appointment)  to  G.  and  C.  successively  and  in  strict  settlement, 
and  there  being  also  a  power  of  sale  over  all  the  property, 
to  be  exercised  at  the  request  of  G.  and  C.  and  the  survivor, 
G.  and  C.  apponted  in  1845  a  plot  of  the  land  to  the  defendant 
in  fee,  with  a  covenant  by  him,   his   heirs  and  assigns,  with 

G.  and  C.  their  heirs  and  assigns,  not  to  build  within feet  of 

a  particular  line.     In    the   contract   for   sale,    which    preceded 
the  conveyance,   the   distance   was   stated   to   be  six  feet.     In 
2  D 
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1853  (C.  having  died)^  an  adjoining  plot^  in  a  line  with  the 
firsts  from  which  it  was  separated  by  a  narrow  street^  was 
conveyed,  nnder  the  power  of  sale,  by  the  direction  of  G.,  to  the 
plaintiff  in  fee,  under  a  like  covenant  not  to  build  within  six  feet 
of  the  front  line.  In  1855,  the  plaintiff  opened  a  window  into 
the  street  which  separated  his  plot  from  the  defendant's  plot, 
thereby  commanding  the  defendant's  front  door.  The  defendant 
thereupon  commenced  raising  a  wall  which  he  had  already, 
before  1853,  built  to  the  height  of  five  feet,  intending  to  raise 
it  to  fifteen  feet.  It  appeared  that  the  plaintiff  had  built  his 
own  house  so  that  the  foundations,  to  the  height  of  a  foot  from 
the  ground,  encroached  on  the  distance  of  six  feet  mentioned  in 
his  own  conveyance,  and  the  ornamental  work  at  his  main  door 
encroached  one  foot  on  the  six  feet : — Held,  on  a  bill  by  the 
plaintiff  to  restrain  the  further  raising  the  wall  to  fifteen  feet, 
first,  that  the  plaintifl^s  own  encroachments  were  immaterial,  did 
not  interfere  with  the  enjoyment  of  others,  and  did  not  disentitle 
him  to  complain  of  the  infringement,  if  any,  by  the  defendant. 
CAild  V.  Douglas,  2  Jur.,  N.  S.,  350— V.  C.  Vi.—IHgeat,  Jurist. 

Held,  secondly,  that  the  omission  in  the  defendant's  cove- 
«  nant,  leaving  the  number  of  feet  on  which  no  building  was  to 
be  erected,  was  immaterial,  it  being  shewn,  in  the  judgment  of 
the  Court,  to  be  an  accident,  which  the  vendor  could  have  come 
to  have  remedied,  and  the  plaintiff,  if  entitled  to  any  relief  at 
all,  being  entitled  to  have  such  remedies  as  the  vendor  might 
have  had. — Id, 

Held,,  thirdly,  that  the  conveyances  to  the  plaintiff  and  the 
defendant  having  been  made  in  point  of  form  in  different  ways, 
and  by  different  persons,  the  vendors  having  been  substantially 
the  same  in  both  instances,  did  not  affect  the  plaintiff's  right 
to  relief  in  equity  against  the  breach  of  the  covenant. — Id. 

Held,  fourthly,  that  the  erection  of  the  wall  was  a  breach  of 
the  defendant's  covenant  in  the  conveyance  to  him. — Id. 

Held,  fifthly,  the  Court  will  entertain  a  bill  in  a  proper  case, 
although  filed  by  a  person  not  clearly  entitled  to  sue  for  dam^es 
at  law,  if  it  be  established  that  a  substantial  agreement  was 
entered  into,  to  the  benefit  of  which  the  plaintiff  is  in  equity 
entitled. — Id. 
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Held,  sixthly,  that  the  right  to  enforce  in  equity  the  benefit 
of  a  covenant  affecting  the  enjoyment  of  land  will  pass  to  the 
alienee  of  that  land,  without  being  specifically  mentioned  in  the 
instrument  of  alienation. — Id. 

Qusere,  where  there  are  two  alienees  of  land,  each  of  whom 
covenants  with  his  vendor  respecting  the  mode  of  enjoyment  of 
that  land,  but  where  neither  do  the  alienees  covenant  with  each 
other,  nor  take  any  engagement  from  the  vendor,  whether  in 
such  a  case  either  alienee  has  any  remedy  against  the  other 
infringing  the  covenant ;  and,  therefore,  on  the  whole,  the  bill 
was  dismissed,  but  without  costs. — Id, 

A  court  of  equity  will  not,  at  the  instance  of  a  person  having 
a  mere  reversionary  interest  in  the  freehold,  interfere  to  restrain 
the  breach  of  the  covenant  entered  into  by  the  tenant  with  the 
lessor,  against  carrying  on  a  business  upon  the  demised  premises, 
unless  special  damage  is  shewn.  Johnshtie  v.  Hallf  %  Kay  &  J. 
414;  2  Jur.,  N.  S.,  780;  25  L.  J.,  Chanc,  462. 

A  count  on  an  account  stated  was,  in  terms,  '^  for  money  found 
to  be  due  from  the  defendant  to  the  plaintiff  on  accounts  stated 
between  them,"  omitting  the  words  "  for  money  payable  by  the 
defendant  to  the  plaintiff,"  given  in  the  forms  in  Schedule  (B.) 
to  the  15  and  16  Vict.  c.  76,  as  words  which  should  precede 
all  the  subsequent  money  counts  there  set  out : — Held,  upon 
demurrer,  sufficient,  for  the  count  followed  in  substance,  though 
not  literally,  the  form  given  in  the  schedule.  And  per  Cromp- 
ton,  J.,  it  being  averred  that  accounts  were  stated,  and  money 
thereupon  found  due,  the  count  contained,  by  necessary  impli- 
cation, an  averment  that  the  money  was  payable  on  request. 
Fagg  v.  Nudd,  3  El.  &  Bl.  650 ;  18  Jur.  699 ;  23  L.  J.,  Q.  B., 
289. 

Webb  v.  WrATt.—May  StA,  1857. 
Arbitrator^ $  charges — Review  of  taofalion. 

Where  a  cause  has  been  referred  to  arbitration,  and  an  award 
made,  the  Court  will  review  the  taxation  of  the  costs  between 
party  and  party,  if  they  think  the  charges  made  by  the  arbitrator^ 
even  though  a  banister,  are  excessive. 

Per  Pollock,  C.  B. — Unless   arbitrators  are  reasonable  in  their 
2  D  2 
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charges^  the  evils  of  arbitration  will  be  greater  than  those  of 
litigation. 

Rule  to  review  the  Master's  taxation.  The  cause^  which  involv- 
ed the  question  of  a  right  of  way  at  some  distance  from  London, 
had  been  referred  to  the  arbitration  of  a  barrister,  who  made  an 
award  in  favour  of  the  plaintiff,  charging  43/.  for  his  own  fees. 
This  sum  the  plaintiff  paid,  and  took  up  the  award ;  but  on  the 
taxation  of  costs  between  party  and  party  the  Master  refused  to 
allow  more  than  38/.  for  the  arbitrator's  charges ;  subsequently 
to  which,  the  defendant,  still  deeming  the  charges  excessive, 
obtained  the  present  rule. 

Thb  Couet  delivered  judgment. 

Pollock,  C.  B. — This  is  a  very  painful  matter,  but  we  must 
give  a  decision  upon  it.  Generally  speaking,  when  the  Master 
has  exercised  a  fair  discretion  on  subjects  of  this  nature,  we  will 
not  interfere  with  his  taxation,  for  the  Masters  are  in  general 
better  judges  than  we  as  to  what  costs  ought  to  be  allowed  in 
each  particular  instance,  and  all  we  can  do,  is  to  lay  down  gene- 
ral principles  for  their  guidance.  We  shall  give  no  opinion  as 
to  the  details  of  the  charges  in  the  present  case ;  it  would  be 
beneath  the  dignity  of  the  Court  to  inquire  into  the  various 
items  of  time,  attendance,  &c.  Suffice  it  to  say,  that  the 
charges  made  by  this  arbitrator  still  appear  to  us  excessive, 
when  compared  with  the  benefit  which  the  suitor  will  receive 
from  the  arbitration;  added  to  which,  the  Master  himself 
expresses  a  doubt  whether  he  has  not  even  yet  allowed  too 
much.  We  will  therefore  make  this  rule  absolute ;  and  let  it 
be  generally  understood,  that  unless  arbitrators  are  reasonable 
in  their  charges,  the  evils  of  arbitration  will  be  greater  than 
those  of  litigation. 

Martin,  B. — It  would  be  well  if  some  understanding  could 
be  come  to  with  respect  to  arbitrations  in  the  country,  similar  to 
those  in  force  relative  to  town  arbitrations.  In  these  latter  the 
costs  are  exceedingly  moderate. — Rule  absolute, 

A  mere  error  of  date,  as  to  6th  Jheyt  corresponding  with  the 
17  th  or  1 8th  May,  held  to  be  quite  immaterial,  11th  September, 
1851,  Anunt  Das,  appellant* 
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The  total  valae  being  correet,  a  mere  error  in  the  mode  of 
computing  it,  held  to  be  quite  immaterial,  13th  November,  1851. 
Sooderson  Dhoba,  appellant. 

In  an  action  on  a  bill  of  sale,  it  was  pleaded  that  the  Ikrar 
was  not  stamped  until  after  filing  the  answer,  held  in  appeal, 
that  as  the  suit  was  founded  on  the  Coala,  the  objection  was  of 
no  weight,  18th  May,  1854,  Kaleepershad,  appellant. 

In  an  action  in  a  bond,  a  decree  passed  for  plaintiff  which  was 
reversed  in  the  lower  appellate  Court,  because  the  declaration  was 
silent  as  to  where  the  bond  had  been  written.  In  special  appeal, 
held  that  as  no  exception  had  been  taken  on  this  ground  in  the 
lower  Court  as  to  jurisdiction,  such  omission  was  wholly  imma- 
terial and  in  reversal  of  the  decree  of  the  lower  appellate  Court, 
the  original  decree  was  affirmed,  Parbuttycboron,  appellant,  13th 
September,  1853. 

In  an  action  to  reverse  a  sale,  there  was  no  lotbundee  on  the 
record  and  the  alleged  discrepance  in  the  amount  of  the  arrears, 
was  caused  by  the  addition  of  interest.  Held,  in  appeal,  that 
no  sufficient  reason  was  afforded  to  sustain  the  order  of  the 
lower  Court,  reversing  the  sale,  the  want  of  a  lotbundee,  a  do- 
cument only  required  for  reference  of  public  officers,  being  in  no 
way  prejudicial  to  the  judgment-debtor.  Srd  March,  1853, 
Conaja  Singh,  appellant. 

A  vendor  after  the  sale  of  her  interest  joined  her  vendee  in  a 
suit  for  possession  and  the  defendants  objected  that  such  an  action 
would  not  lie — which  objection  was  overruled  in  the  lower  Courts. 
Held,  in  special  appeal,  affirming  the  decisions  below,  that  al- 
though there  might  be  an  informality  in  such  an  action,  no 
injury  could  possibly  result  to  the  defendants,  and  that  the  mere 
informality  was  wholly  immaterial.  Sunah  Choudry,  appellant, 
24th  August,  1852. 

The  lower  appellate  Court  proposed  as  an  issue,  the  fact  of  an 
error  in  the  name  of  the  Jummah,  having  been  made  in  the  lot- 
bundee of  the  sale,  which  error  moreover,  had  not  been  noticed 
by  the  plaintiff  himself,  and  with  reference  to  Section  9,  C.  O. 
17tfa  July,  1846,  as  it  was  necessary  to  re-issue  process  de  novo, 
the  sale  was  reversed, — Held,  in  special  appeal,  that  the  error 
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contemplated  in  the  C.  0. 17th  July,  1846,  bad  referenoe  to  the 
description  of  property  and  the  amount  of  jamma.  That  the 
question  of  jurisdiction  was  not  involved — that  as  the  point  was 
of  no  legal  importance  such  as  could  not  be  overlooked,  it  should 
not  have  been  raised  by  the  lower  appellate  Court,  proprio  mota 
and  consequently  the  orders  of  the  lower  appellate  Court  were 
reversed.     Rampran  Banerjea,  appellant,  17th  January,  1857. 

The  plaintiff  sued  to  recover  possession  of  one  begah  of  land 
which  the  defendants  on  the  expiration  of  their  term  refused  to 
give  up,  and  who  after  the  lapse  of  four  years,  sued  to  compel 
them.  The  lower  Court  gave  a  decree  for  the  plaintiff  which 
was'reversed  upon  appeal,  the  lower  appellate  Court,  holding  that 
the  plaint  was  not  precise  enough,  as  it  alleged  that  the  plaintiff 
had  been  dispossessed,  whereas,  by  the  plaintiff's  own  showing, 
it  appeared,  that  he  never  had  possession.  Held  in  special  ap- 
peal, that  the  terms  were  merely  forensic,  and  equivalent  only  to 
the  fact,  that  the  defendanti^  held  wrongful  possession,  and  could 
be  no  bar  whatever  to  a  trial.  Case  remanded,  26th  January,  1847. 
Thakore  Das,  appellant,  fiajah  Sumboonath  Singh,  appellant^ 
15th  May,  1847. 

The  plaintiff  sued  to  cancel  a  notice  issued  by  an  auction  pur- 
chaser under  Section  9,  Beg.  V.  1812,  and  on  proof  of  the 
defendant's  competence  to  do  so,  his  action  was  dismissed.  Revers- 
ed in  appeal,  the  lower  Court  holding  that  the  notice  issued  did 
not  express  the  amount  in  which  the  enhanced  jumma  exceeded 
the  former.  Held  in  appeal,  that  the  specific  rent  having  been 
stated,  to  which  the  plaintiff  was  liable  prospectively,  that  was 
sufficient  and  the  case  was  remanded.  Joynarayon  Bhose,  12th 
December,  1845. 

The  plaintiff  instituted  an  action  to  recover  Co.^s  Rs  2,615-13-9, 
principal  and  interest,  and  obtained  a  decree.  In  appeal,  the 
lower  appellate  Court  nonsuited  the  plaintiff  on  the  ground  of 
error  in  the  account.  In  special  appeal,  held  that  as  the  error 
was  merely  arithmetical,  the  true  amount  being  2,725-13-9,  such 
error  was  purely  clerical,  and  could  only  be  injurious  to  the 
plaintiff  himself,  and  afforded  no  grounds  whatever  for  a  nonsuit. 
Baboo  Horonath  Boy,  appellant,  24th  January,  1857. 
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The  appellant  stated^  as  the  ground  of  his  appeal,  that  the 
lower  Court  bad  decided  the  case  without  accepting  any  answer 
&om  the  appellant^  who  appeared  by  vakeel  within  the  period  of 
the  proclamation  under  Section  2,  Reg.  IV.  1793,  and  Section 
8,  Reg,  XI.  1806,  and  that  no  day  was  fixed  by  the  Court  for 
delivering,  an  answer  as  per  Section  &,  Reg.  IV.  1793.  Held,  that 
as  the  purport  of  the  proclamation  under  Section  11,  Reg.  IV. 
1793,  is,  that  if  a  party  shall  not  appear  on  a  day  to  be  fixed,  the 
Court  will  proceed,  without  further  notice,  to  try  and  determine 
the  cause  without  the  appearance  or  answer  of  the  defendant, 
the  penalty  of  not  being  permitted  to  answer  is  not  incurred,  if 
the  party  makes  a  due  appearance  by  the  appointed  day.  As 
the  proclamation  does  not  require  that  an  answer  shall  be  filed, 
as  well  as  appearance  made,  by  that  day,  it  is  reasonable,  and 
conformable  to  the  spirit  and  extent  of  Section  5,  Reg.  IV. 
1793,  that  a  proper  period  should  be  fixed  for  filing  an  answer, 
afler  on  appearance  made  under  such  circumstances — for  which 
purpose  case  remanded.  18th  March,  1850,  Parbutty  Debya, 
appellant. 

In  an  objection  to  the  validity  of  a  sale  because  the  advertise* 
ments  in  the  Calcutta  and  Agra  Gazettes  differed  from  one 
another,  and  were  not  published  in  strict  conformity  with  Sec- 
tion 6,  Reg.  1. 1845,  held  that  such  variation  was  not  material, 
that  Section  6,  merely  requires  a  sufficient  notification  of  the 
estates  that  are  to  be  sold,  and  that  It  is  not  requisite  that  the 
estates  should  be  ^Id  in  the  order  specified  in  any  such  notifica- 
tion. Baboo  Monorotnarayon  Singh,  appellant,  29th  August, 
1856,  but  where  the  sale  took  place  illegally  and  out  of  its  turn 
so  as  possibly  to  affect  the  price,  the  sale  was  reversed. — Id. 

The  true  value  of  the  plaintiff's  suit  was  3,014.5-4,  his  esti- 
mate was  2,923-8-2,  for  which  a  stamp  of  Rs.  100  was  sufficient 
^H)therwise  a  stamp  of  150  became  necessary,  and  the  case  was 
nonsuited.  In  appeal.  Held,  that  the  diflferenoe  between  the 
twa  was  91-2-12,  less  than  ten  per  cent,  on  the  value  sued  for 
— and  an  order  of  nonsuit  was  opposed  to  Clause  4,  Art.  8, 
Schedale  B.  Reg.  X.  1829.  Shamah  Soondree  Dasee,  appellant, 
petitioner,  December  9th,  1845.     Summary  appeal. 
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Ubieademest  ratio   {S^J^M**- 

Like  reason  doth  make  like  law. — Co.  Litt.  10,  a. 
Like  wrong  like  remedy. 
In  consimiU  casu  consimile  debet  esse  remedium. — Like  oircumstanoe  like  law. 

Note. — The  applioation  of  this  maxim  is  generally  referred  to 
docaments,  which  subsequently  have  been  tampered  with^  as 
bonds  while  in  possession  of  the  obligee,  bills  of  exchange  and 
other  mercantile  instruments  and  written  securities.  ''  The  law 
consists,  not  in  particular  instances  and  precedents,  but  in  the 
reason  of  the  law — for  reason  is  the  life  of  the  law, — nay  the 
common  law  itself  is  nothing  but  reason ;  which  is  to  be  under- 
stood of  an  artificial  perfection  of  reason  acquired  by  long  study, 
observation  and  experience,  and  not  of  every  man^s  natural  rea- 
son.*'    (Broome  Chapt.  iv.  p.  114.) 

It  is  proposed  rather  to  apply  the  illustration  of  this  maxim, 
in  another  sense  and  to  address  natural  rather  than  artificial 
reason,  remembering  that,  qui  rationem  in  omnibus  quserunt 
rationem  subvertunt,  and  enlist  the  maxim,  rather  in  aid  of 
uniformity  of  judgment  decisions  and  remedies — so  that,  where 
there  is  a  common  title  or  cause  of  action,  the  whole  decision 
may  be  brought  into  harmony  vdth  it  in  all  points. 

A  decree  passed  in  the  court  of  first  instance  against  four 
defendants,  in  an  action,  upon  a  bond,  of  whom  two  only  ap- 
pealed. In  appeal,  the  bond  was  held  to  be  fabricated  and  the 
decree  of  the  lower  Court  was  reversed  in  favour  of  the  two 
appellants,  but  left  in  force  as  against  the  two  non-appellant 
parties.  Held,  in  special  appeal,  that  as  the  bond  was  found  to 
be  forged,  the  whole  four  defendants  must  be  discharged.  Gora- 
chand,  appellant,  18th  May,  1854. 

The  following  is  an  instance  of  Alteration J\ — ^Action  against 

A.  on  a  joint  and  several  promissory  note  made  by  A.,  B., 
and  C.  Flea,  that  the  note,  at  the  time  when  it  was  first 
made  by   B.   and  A.   only,   and  that,   after  it  was  made  by 

B.  and  A.,  and  after  the  note  "  was  completely  issued  and 
negotiated,  that  is  to  say,  by*'  B.  and  A.,  the  plaintiff 
altered  it  in  a  material  part,  by  causing  C.  to  sign  it  as  a 
joint  and  several  maker,  and  that  this  was  not  in  correction  of 
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any  mistake^  nor  to  further  any  intention  of  the  parties,  existing 
when  the  note  was  first  made  by  A.,  or  first  issued  and  negotiat- 
ed. At  the  trial,  it  appeared  that  B.,  being  indebted  to  the 
plaintiff,  agreed  to  get  two  sureties,  A.  and  C,  to  join  her  in  a 
joint  and  several  note  to  the  plaintiff.  B.  and  A.  signed  the 
note  together,  and  gave  it  to  the  plaintiff.  The  evidence  tended 
to  show  that,  when  A.  signed  it,  the  plaintiff  and  B.  both  in- 
tended that  C.  should  afterwards  sign,  but  that  A.  was  not 
informed  of  this.  A.  had  the  verdict.  On  a  rule  for  a  new 
trial, — Held,  that,  the  addition  of  C.'s  name  was  a  material 
alteration,  and,  if  made  after  the  note  was  issued,  would  avoid 
it.  But  the  Courts  without  deciding  whether  the  note  was  in 
point  of  law  issued,  supposing  the  plaintiff  and  B.  did  not  sup- 
pose it  complete,  though  A.  did,  granted  a  new  trial,  with  leave 
to  amend  the  plea,  that  the  question  might  be  raised  distinctly. 
Gardner  v.  JFalsA,  5  El.  &  Bl.  83;  1  Jur.,  N.  S.,  828;  U  L.  J., 
Q.  B.,  285. — Digest,  Jurist. 

The  ease  of  Catton  v.  Simpson,  8  A.  &.  E.  136,  overruled. 
—Id. 

A  railway  company  cannot  legally  charge  a  greater  sum  for 
the  carriage  of  a  package  containing  several  parcels  belonging  to 
-different  persons  than  for  a  package  containing  several  parcels 
all  belonging  to  one  person.  Crouch  v.  Grea^  Northern  Railway 
Company,  11  Exch.  742 ;  25  L.  J.,  Exch.,  137. — Digest,  Jurist. 

A  Lakhiraj  tenure  having  been  resumed,  the  Mocurreree  creat- 
ed by  the  Lakhirajdar  was  held  to  have  fallen  with  the  resump- 
tion unreservedly — ^a  minute  was  recorded,  to  the  effect,  that  as 
the  plaintiff,  as  Lakhirajdar  claimed  the  settlement  to  be  made 
.witli  him,  at  half  rent,  vice  his  Mocurrereedar,  he  is  bound  to 
uphold  his  under-tenures  to  that  extent,  so  long  as  his  own 
right  continues,  Mohunt  Sheodas,  2nd  May,  1850. 

Note. — ^This  plea  was  not  raised,  had  the  Mocurrereedar  raised 
.the  claim,  then,  in  consimili  casu,  consimilis  lex. 

In  special  appeal,  held,  that  there  was  no  reason  for  admitting 
one — but  that  the  lower  Court  having  omitted  to  include  in  its 
decree  a  joint  obligor,  the  case  was  returned  for  the  purpose  of 
including  him.     Jyenarayon  Dutt,  appellant. 
2  E 
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Mesne  profits  being  contingent  on  the  establishment  of  tlie 
right  to  possession,  where  the  claim  to  possession  was  barred  by 
limitations,  held  that  the  claim  to  mesne  profits  was  barred  also. 
Baboo  Hursoron  Nurayon  Singh,  appellant,  24th  March,  1852. 

No  exoneration  from  payment  of  separate  fees  for  vakeels 
separately  employed  by  co-defendants  allowed,  nnless  the  inter- 
ests and  defence  of  all  of  them  were  identical.  13th  April,  1852, 
Molai,  appellant. 

The  defendant  as  sarety  executed  a  bond  conditioned  for  the 
faithfal  servicte  of  a  clerk  to  a  railway  company.  Whilst  the 
service  continued,  that  company  and  another  railway  company 
were  dissolved,  and  united  into  one  company  by  a  statute  which 
provided  that  all  bonds.  Sec,  made  or  entered  into  with,  in  favour 
of,  or  by  the  dissolved  companies,  should  *^  be  and  remain  as 
good,  valid,  and  effectual  in  favour  of,  and  against,  and  with 
reference  to  the  new  company,  and  might  be  proceeded  on  and 
enforced  in  the  same  manner,  to  all  intents  and  purposes,  as  if 
the  last  united  company  had  been  a  party  to  and  executed  the 
same,  or  had  been  named  or  referred  to  therein,  instead  of  the 
persons,  company,  or  party  actually  named  therein  respective- 
ly :'' — Held,  that  the  defendant  was  liable  for  breaches  of  the 
bond  committed  by  the  clerk  afier  the  union  of  the  two  compa- 
nies. EMtern  Union  Railway  Company  v.  Cochrane^  9  Exch. 
197 ;  7  Railw.  Cas.  792;  28  L.  J.,  Exch.,  6\. '^Digest,  Jurist. 

The  plaintiff's  case  in  the  lower  Court  was  dismissed  during 
the  pendency  of  the  appeal,  two  of  the  respondent  defendants  oom- 
promised  with  the  appellant,  and  the  lower  appellate  Court,  held 
this  to  be  fatal  to  the  further  progress  of  the  appeal,  and  in 
special  appeal,  this  order  was  reversed  and  the  case  remanded  for 
disposal  on  the  merits,  13th  July,  1852.  Funinder  Pandey, 
appellant. 

Action  by  the  corporation  of  B.  on  a  deed  executed  after  the 
5  &  6  Will.  4,  c.  76,  and  before  6  &  7  Vict.  c.  89,  by  which, 
after  reciting  that  the  council  had  elected  D.  treasurer  of  the 
borough,  the  defendant  became  surety  to  the  corporation  for 
D.'s  accounting  to  them  "  during  the  whole  time  of  D.  continu- 
ing in  the  office  in  consequence  of  the  election,  or  under  any 
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imniial  or  other  future  election  of  the  couucil  to  the  office, 
averments  that  by  subsequent  elections  D.  was  continued  in  his 
office,  and  did  not  account/^  Plea,  that  D.  was  elected  to  the 
office,  and  the  deed  given,  whilst  the  office  was  annual  under 
the  5  &  6  Will.  4,  c.  76,  s.  58 ;  that  on  the  9th  of  November, 
1843,  D.  was,  in  obedience  to  the  6  &  7  Yict.  c  69,  elected  to 
the  office  during  pleasure,  and  that  he  accounted  up  to  the  9th 
November,  184S.  On  demurrer  the  dueen's  Bench  gave  judg* 
ment  for  the  plaintiff.  Error  being  suggested — Held,  by  Cress- 
well  and  Williams,  Js*,  and  Parke,  Alderson,  and  Martin,  Bs., 
affirming  the  judgment  below,  that  the  functions  and  duties  of 
the  offiee  not  being  changed,  it  continued  the  same  office,  and 
that  the  change  in  the  tenure  was  provided  for  by  the  language 
of  the  deed,  and  therefore  did  not  discharge  the  sureties.  Dis- 
sentientibus,  Jervis,  C.  J.,  Pollock,  C.  B.,  and  Maule,  J.,  on  the 
grounds  that  the  parties  to  the  instrument  should  be  presumed 
to  be  contracting  on  the  supposition  that  the  existing  law  should 
continue  to  exist;  that  there  were  no  words  to  shew  that  the  parties 
intended  to  be  bound,  in  case  the  tenure  of  the  office  was  changed, 
and  that  the  risk  of  the  sureties  being  affected  by  the  change  of 
tenure,  the  office  did  not  remain  the  same  within  the  meaning  of 
the  deed.  Berwick  (Mayor,  SfcJ  v.  Oswald  (in  error),  3  El.  &  Bl. 
658;  23  L.  J.,  Q.  B.,  3£1— Exch.  Cham  --Digesi.  JnrisC. 

A  decree  passed  against  several  defendants  having  a  common 
title,  appeal,  on  the  part  of  one  of  them,  to  reverse  the  whole 
decree  as  against  the  whole  of  the  defendants  admitted.  7th 
June,  1852,  Tarneekanth  Lahory,  24th  August,  1852,  Obhoye* 
chunder  Ohoee,  appellant,  23rd  August,  1851,  Bamjewun  Kur, 
appellant,  17th  June,  1862,  Ala  Bucbee  Begum,  appellant. 

In  January,  1851,  the  defendant,  as  surety,  executed  a  bond 
to  a  railway  company,  which,  after  reciting  that  the  company 
agreed  to  appoint  L.  as  their  clerk  or  agent,  for  the  purpose  of 
selling  coal,  at  a  yearly  salary  of  100/.,  was  conditioned  for  the 
due  accounting  by  L.  of  all  monies  received  by  him  for  the  use 
of  the  company.  L.  performed  the  duties  of  such  clerk  or  agent 
at  the  above  salary  until  May,  1851,  when  it  was  agreed  between 
L.  and  the  company  to  substitute  for  such  salary  a  commission 
2  £  2 
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of  6d.  per  ton  on  all  coal  for  which  he  should  obtain  orden?* 
From  that  time^  L.  was  paid  for  his  services  by  such  commission^ 
which  amounted  to  a  larger  sum  than  the  fixed  salary.  In  1852^ 
L.  was  indebted  to  the  company  for  sums  which  he  did  not 
pay  over^  and  the  company  having  sued  the  defendant  on  the 
bond : — Held^  first,  that  the  bond  was  valid,  although  the  com- 
pany had  no  power  to  deal  in  coal.  NoriA  Western  Railway 
Company  v.  WMnray,  10  Exch.  77 ;  23  L.  J.,  Exch.,  261— C. 
C.  A..— Digest,  Jurist. 

Held,  secondly,  that  the  condition  of  the  bond  was  restrained 
by  the  recital,  so  that  defendant,  as  surety,  only  undertook  to  be 
responsible  for  the  faithful  conduct  of  L.  whilst  he  continued 
clerk  at  such  fixed  salary,  and  consequently  the  defendant  was 
not  liable  after  the  change  in  the  mode  of  remuneration- — Id. 

The  plaintiff  sued  to  recover  the  house  purchased  by  the 
mother,  the  other  sisters  having  become  prostitutes,  and  conse- 
quently incapable  of  inheriting.  It  was  pleaded  that  the  sisters 
lived  with  the  mother  who  herself  was  a  prostitute.  A  decree 
passed  for  the  plaintiff  in  the  lower  Court.  In  appeal,  a  futwa 
from  the  law  officer,  declared  that  the  mother  being  a  prostitute 
and  her  two  daughters  living  with  her  and  having  all  things  in 
common  the  two  out-cast  daughters  were  her  heirs.  Held  in 
special  appeal,  after  again  referring  the  case  to  the  Pundit  of  the 
Court,  who  reported,  "  that  the  two  prostitute  daughters  alone 
inherit  whatever  the  mother  may  have  left ;  because  the  relation 
of  the  married  and  respectable  daughter  to  the  out-cast  mother 
had  been  several,"  that  the  orders  of  the  lower  appellate  Court 
must  be  affirmed.  Taramonee  Dasee,  appellant,  30th  July,  1846* 

Novum  judicium,  non  dat  novum  jus,  sed  declarat  antiquum. 

In  an  action  to  recover  damages  from  the  putneedar,  through 
whose  failure  to  pay  the  rent,  the  plaintiff  who  was  a  durputnee- 
dar,  had  been  injured,  the  lower  Court  gave  a  decree  which  was 
reversed  on  appeal,  as  being  out  of  time  under  Clause  5,  Section 
17,  Regulation  VIII.  1819.  In  special  appeal,  it  was  held,  that 
the  period  of  two  months  was  applicable  only  to  a  suit  for  a 
share  of  the  sale  proceeds  as  per  Clause  1,  Section  17,  and  that 
there  was  no  bar  to  a  regular  action  as  per  precedent  No.  114», 
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1843,  page  48,  decisions  for  1845,  which  the  Principal  Sudder 
Ameen  declared  inapplicable,  upon  what  it  is  obvious  is  most 
futile  reasoning,  viz.  that  the  same  principle  does  not  apply  to  a 
seputneedar  and  a  durputneedar,  Dwarkanath  Rae,  appellant, 
25th  April,  1850. 

The  plaintiff  sued  to  reverse  a  portion  of  a  sale  of  a  joint 
property. which  was  under  division  by  butwaras,  and  which  was 
sold  for  arrears  of  Government  Revenue,  his  coparcener  having 
taken  out  his  share  of  the  sale  proceeds  and  the  plaintiff's  share 
having  been  taken  in  execution.  In  appeal,  upon  the  questions 
arising  therein,  held  that  the  default  of  one  sharer  puts  in  jeo- 
pardy and  subjects  to  sale  the  rights  of  his  co-sharers  under  the 
old  sale  law,  Begulation  XI«  1822,  so  must  the  acts  of  his  co- 
sharer  involve  the  rights  and  interests  of  the  plaintiff  in  this 
case.  The  intimate  union  of  joint  and  undivided  sharers  laid 
down  by  the  law  cannot  be  separated,  and  all  the  incidents  which 
affect  one  sharer,  must  affect  all  the  sharers  in  a  joint  estate. 
The  plaintiff,  a  joint  sharer,  sues  to  set  aside  a  sale  for  the 
balance  of  revenue  due  to  Government.  His  co*sharers  hav- 
ing on  their  own  application  withdrawn  their  quota  of  sur- 
plus  proceeds  of  the  sale,  they  could  not  under  Section  27  of 
the  law  cited,  sue  under  such  circumstances  for  its  reversal.  But 
if  the  sale  be  reversed  on  this  action  of  the  complainant,  it  must 
be  reversed  in  its  totality  and  thus  parties  not  entitled  to  come 
into  Court  and  who  have  not  come  in,  will  have  the  advantage 
of  the  plaintiff's  suit — we  consider  the  unity  of  interests  of 
sharers  so  inseparable  in  a  joint  undivided  estate,  that  the  de* 
fault  of  one  being  by  law,  as  above  quoted,  the  default  of  all  the 
sharers — and  the  estate  being  by  that  law,  liable  to  sale,  for  the 
responsibility  of  each  and  all  of  the  sharers,  so  a  suit  for  the 
reversal  of  that  sale,  must  be  held  to  be  barred  by  Section  27,  as 
the  result  of  a  judgment  in  favour  of  the  plaintiff  must  necessarily 
he  to  restore  to  parties  (who  as  co-sharers  had  forfeited  their 
rights  by  the  voluntary  withdrawal  of  the  sale  proceeds)  their 
estates,  notwithstanding  that  all  remedy  at  law,  and  the  right 
to  question  the  validity  of  the  sale,  was  denied  them  under  that 
act.     Asalut  Beebee,  appellant,  31st  January,  1855. 
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Alteration.'] — A  promissory  note  was  made  payable  six  months 
after  date,  "  with  lawful  interest,"  After  it  had  been  signed 
without  the  assent  of  the  maker,  but  with  the  assent  of  the 
holder,  there  were  added  in  the  corner  of  the  note,  the  words 
"  interest  at  six  per  cent.  x>er  annum :" — Held,  that  this  addition 
materially  altered  the  contract,  and  that  the  holder  could  not 
recover  on  the  note  against  the  maker.  Warrington  v.  Earlf^  2 
El.  &  Bl.  763 ;  18  Jur.  42  ;  23  L.  J.,  Excb.,  ^7.— Digest,  Jurist. 

Where  a  bill  of  exchange  was  altered  without  the  privity  of 
the  acceptor  after  it  was  in  circulation,  by  the  addition  to  the 
general  acceptance  in  the  common  form  of  the  words  ^'  pay* 
able  at  the  Bull  Inn,  Aldgate,"  and  afterwards  indorsed  to 
the  plaintiff  for  value,  who  took  it  bon&  fide  and  without  know- 
ledge of  the  alteration : — Held,  that  this  was  a  material  altera- 
tion, which  discharge  the  acceptor.  Burchfield  v.  Moore,  3  EL 
&  BL  683 ;  18  Jur.  727 ;  22  L.  J.,  Q.  B.,  2&1.— Digest,  Jurist. 

The  plaintiff's  remedy  in  such  a  case  is  confined  to  a  right  to 
recover  the  consideration  for  the  bill  as  between  himself  and 
his  immediate  indorser ;  and  a  similar  remedy  may  be  resorted 
to  between  all  prior  parties  to  the  bill  until  the  party  is  reached 
through  whose  fraud  or  laches  the  alteration  was  made. — Id. 

As  to  interlineations  and  erasures,  the  reader  is  referred  to 
Besf  s  Principles  Law  of  Evidence,  Section  223,  p.  291. 

^'  It  is  a  rule  of  universal  jurisprudence,  that  imperfections  ap- 
parent on  the  face  of  an  instrument,  such  as  interlineations,  era- 
sures,. &c.  do  not  vitiate  the  instrument,  unless  they  are  in  some 
material  part  of  it.  Alterations  in  a  suspicious  place  must  be  ex- 
plained by  the  party  seeking  to  enforce  it. 

The  rule  as  to  unstamped  documents  and  when  they  may  be 
admitted,  is  also  worthy  of  notice — and  although  perhaps  some- 
what alien  to  the  maxim,  still  the  rule  is  embodied  in  this  note- 
book in  this  place ;  such  documents  may  be  admitted  for  a  colla- 
teral purpose  e.  g.  to  shew  illegality  or  fraud — being  inadmis- 
sible for  proving  any  fact  directly.  Per  Lord  Abinger :  "  The 
object  of  both  the  statute  and  common  law  would  be  defeated, 
if  a  contract,  void  in  itself,  could  not  be  impeached,  because  the 
written  evidence  of  it,  is  unstamped  and  therefore  inadmissible. 
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If  that  were  so,  a  party  entering  into  sach  agreement,  might 
avoid  the  consequences  of  its  illegality,  by  taking  care  that  no 
stamp  should  be  affixed  to  it.  I  think  therefore  that  in  all  cases, 
where  the  question  is,  whether  the  agreement  is  void  at  common 
law  or  by  statute,  and  the  party  introduces  it,  not  to  set  up  and 
establish  it,  but  to  destroy  it  altogether,  there  is  no  objection  to 
its  admissibility.  As  in  the  case  of  conspiracy  or  an  agreement 
to  counsel  a  robbery  on  no  principle,  could  it  be  contended  that 
a  contract  between  the  parties  for  the  commission  of  such  an 
offence,  would  be  inadmissible  without  a  stamp.  Stamp  acts  are 
made  for  a  different  purpose ;  they  are  made  to  prevent  persons 
availing  themselves  of  the  obligatory  force  of  an  agreement, 
unless  that  agreement  is  stamped.^' 


Cessantera  rstione  oessat  ei  ipsa  lex. — The  law  dies  a  natural  death  when  the 
reason  which  led  to  its  enactment  no  longer  exists. 

Cessante  caosA  oessat  effectus. — ^The  obligatory  oanse  ceasing,  so  does  the 
obligation. 

An  action  was  instituted  to  set  aside  a  sale,  because  the  pro* 
clamation  required  by  Section  12,  Regulation  XLV.  1793,  had 
not  been  published  in  the  office  of  the  Commissioner  of  Revenue 
of  the  Division,  and  the  lower  Court  found  for  plaintiff  and 
reversed  the  sale.  Held  in  appeal,  that  the  reasonable  intent  of 
the  law  was  to  be  considered,  and  that  it  was  inconsistent  with 
the  purpose  of  the  urangement  by  which  the  powers  of  the 
Board  of  Revenue  were  transferred  to  Commissioners,  to  hold, 
that  notifications  required  formerly  to  be  made  in  the  local  office 
of  the  Board  of  Revenue,  should  be  made  in  the  shifting  offices 
of  the  Commissioner,  and  as  the  law  creating  the  office  of  Com- 
missioner no  where  enjoins  such  notifications  and  the  necessity 
of  such  notifications  not  being  presumable,  with  reference  to  the 
scope  and  intent  of  that  law,  being  moreover  unsuited  to  the 
peculiar  constitution  and  character  of  the  Commissioner's  office, 
the  orders  of  the  lower  Court  were  reversed  and  the  sale  held  to 
be  valid  to  all  intents  and  purposesi  26th  May,  1853.  Hursoon- 
dree  Debea,  appellant. 
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A.,  a  banker^s  clerk^  misappropriated  the  monies  of  his 
employers,  but  the  false  entries  relating  to  the  transactions  were 
not  discovered  until  after  bis  death.  The  banking  company 
having  filed  a  bill  against  his  legal  personal  representative  for  an 
account,  the  defendants  demurred,  on  the  ground  that  the  acts 
of  A.  were  felonious,  and  therefore  could  not  be  made  the  ground 
of  a  suit  in  equity.  The  rule  of  public  policy  not  applying,  the 
demurrer  was  overruled,  with  costs.  Wickham  v.  Gatrill,  18 
Jur.  768,  23  L.  J.,  Chanc,  783— V.  C.  S.— Digest,  Jurist. 

Determination  of  Lease  by  Agreement — Optional  term  of  Tears, "] 
— A  lease  was  granted  to  A.  for  fourteen  years,  with  a  proviso 
for  terminating  the  lease  at  the  end  of  the  first  seven  years,  if 
the  landlord  should  so  desire ;  on  his  giving  notice  of  his  desire 
in  writing,  B.  joined  in  the  covenant.  The  landlord  gave  a 
notice,  in  terms  a  notice  to  quit,  not  expressing  in  terms  his 
desire  to  terminate  the  tenancy  under  the  proviso,  but  referring 
to  the  lease  and  its  determinable  quality  : — Held,  that  this  was 
a  termination  of  the  lease  under  the  proviso,  and  discharged  the 
surety.  Glddens  v.  Dodd,  3  Drew.  485  ;  25  L.  J.,  Chanc,  451. 
^^Digesty  Jurist. 

A  pardon  granted  to  a  felon  under  the  sign  manual,  has  not 
the  effect  of  a  pardon  under  the  great  seal.  Gough  v.  Davies,  % 
Kay  &  J.  623;  25  L.  J.,  Chanc,  ^11.— Digest,  Jurist. 

The  5  Geo.  4,  c  84,  s.  6,  protects  felons,  whose  sentences  have 
been  remitted  by  the  governor  of  a  penal  colony,  in  the  enjoy- 
ment of  property  subsequently  acquired  by  them,  not  only  by 
their  own  industry,  but  also  by  other  means. — Id. 

So,  where  a  convict  who  had  received  a  conditional  free 
pardon  subsequently  became  entitled,  as  one  of  a  class  which 
<x)uld  not  be  previously  ascertained,  to  a  share  of  personal  pro* 
perty  bequeathed  by  a  will  made  long  before  the  date  of  his 
eonviction : — Held,  entitled  to  retain  this  share  against  the 
Crown. — Id. 

Protection  from  Arrest. "] — The  protection  from  arrest  granted 
to  a  bankrupt  during  the  suspension  of  his  certificate  does  not 
protect  him  from  arrest  in  respect  of  debts  contracted  since  his 
bankruptcy.  Grace  v.  Bishop,  1 1  Exch.  424  ;  25  L.  J.,  Exch.,  58. 
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On  the  5th  of  May,  1854,  an  order  was  made  in  bankniptcy 
that  a  bankrupt's  certificate  should  be  suspended  for  three  years, 
and  that  protection  should  be  granted  to  him  for  six  months,  to 
be  renewed  from  time  to  time.  The  bankrupt  was  arrested  on 
the  5th  of  November,  1855,  just  before  the  expiration  of  his 
protection,  and  whilst  he  was  on  his  way  to  the  Bankruptcy 
Court  to  solicit  its  renewal.  The  debt  for  which  he  was  arrested 
was  not  a  debt  proveable  under  the  commission : — Held,  that 
the  commissioner  had  no  jurisdiction  to  grant  such  protection, 
and  that  he  was  not  entitled  to  be  discharged  out  of  custody. — 
Id. 

Bnt  for  the  ruling  in  the  case  Persse,  parties  might  make 
Courts  of  Justice  sanctuaries  against  arrest. 

Privileged  from,'] — ^Though  an  appellant  comes  from  Ireland  to 
London,  long  before  it  is  necessary  to  do  so  in  order  to  attend 
the  beai'ing  of  his  cause  in  the  House  of  Lords,  so  that  if  then 
arrested  he  would  not  be  discharged ;  yet,  if  no  arrest  is  made 
until  his  cause  is  actually  in  the  paper,  he  will  be  discharged  out 
of  custody.     Per88e  v.  Persse ^  5  H.  L.  Ca.  671. — Digest ,  Jurist. 

If  a  British  subject  gives  a  legacy  for  charitable  purposes 
abroad,  this  court  will  secure  the  money,  and  appoint  trustees  of 
the  fund,  but  though  the  Court  will  direct  inquiries  for  its  guid- 
ance, it  will  not  direct  any  scheme  for  effecting  the  purposes  of 
the  testatrix.  Attorney 'General  v.  Sturge,  23  L.  J.,  Chanc,  495 
— B. — Digest,  Jurist. 

A  solicitor  may  hold  deeds  as  against  his  principal,  but  must 
produce  them  at  the  instance  of  third  parties,  if  required  in  evi- 
dence. 

The  lien  of  a  solicitor  on  documents  does  not  relieve  him  from 
the  necessity  of  producing  them  for  the  purposes  of  evidence,  at 
the  instance  of  third  parties.  Uope  v.  Liddell,  20  Beav.  438  ;  I 
Jur.,  N.  S.,  665 ;  24  L.  J.,  Chanc,  Q^i.—Digesty  Jurist. 

A  suit  was  instituted  by  a  creditor  for  the  administration  of 
a  testator's  estate,  and  another  creditor  sued  the  administratrix 
at  law  for  the  debt.  Notice  of  a  decree  in  the  suit  was  given 
to  the  plaintiff  in  the  action,  who  nevertheless  continued  the 
acti#n,  and  obtained  a  verdict  for  his  debt  and  costs  : — Held, 
2  F 
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that  the  creditor  was  not  entitled^  as  against  the  other  creditors 
in  the  sait^  to  his  costs^  in  the  action  after  notice  of  decree. 
Sharrod  v.  JFin^ld,  25  L.  J.,  Chanc,  176— V.  C.  K. 

Foreign  Administration.'] — An  Englishman  having  died  intes- 
tate in  Belgium^  possessed  of  real  and  personal  property  there, 
his  brother  went  over  from  England  and  obtained  representation 
ioh\m  pur ^et simple fSvYiichh J  the  Belgian  law  imposed  upon 
him  a  personal  obligation  to  pay  all  the  debts  of  the  intestate, 
independently  of  the  amount  of  the  assets.  The  intestate's  brother 
afterwards  returned  to  this  country,  but  did  not  take  possession 
of  any  property  in  England  belonging  to  the  intestate.  A 
creditor  of  the  intestate  obtained  letters  of  administration  to 
Lim  in  England. — Held,  that  he  could  not  sue  the  intestate's 
brother  in  equity  in  respect  of  the  personal  liability  which  he 
had  so  incurred,  but  that  his  remedy  to  recover  his  debt  was  at 
kw.  Beavan  v.  Hastings  (Lordjy  2  Kay  &  J.  724 ;  2  Jur.,  N.  S., 
1044. 

Held  also,  that  the  intestate's  brother,  as  he  had  not  taken 
possession  of  any  of  the  English  property  of  the  intestate,  was 
not  an  executor  de  son  tort, — Id. 

H.  &  W.  were  two  of  the  directors  of  a  banking  company. 
It  was  agreed  at  a  meeting  of  directors  that  H.  should  retire 
from  being  a  director  and  shareholder  on  the  terms  embodied 
in  a  minute,  as  follows: — "H.'s  shares  to  be  taken  at  par. 
Belease  and  indemnity  may  be  •  arranged  by  the  solicitors  of 
the  parties.  (Signed),  F.  K.  chairman."  H.  retired,  and  his  shares 
were  cancelled.  W.  was  not  present  at  the  meeting  at  which 
this  minute  was  passed,  but  was  aware  of  the  transaction,  and 
expressed  no  disapprobation,  though  he  did  not  act  to  ratify  it. 
It  was  subsequently  determined,  under  the  winding  up  of  the 
company,  that  the  cancellation  of  H.'s  shares  was  invalid,  and 
that  he  was  a  contributory : — Held,  that  W.  was  not  imder  any 
liability  to  indemnify  H.  against  liabilities  of  the  company 
arising  after  H.'s  retirement.  Walker,  Ex  parte,  8  Jur.,  N,  S., 
1216— L.J. 

W.'s  silence  did  not  make  the  minute  binding  on  him,  and 
even  if  it  had  done  so,  as  the  indemnity  was  agreed  to  be  given 
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only  on  the  footing  of  the  validity  of  the  sarrender  of  H.'s 
shares,  and  that  surrender  .was  invalid^  the  obligation  to  indem* 
nify  would  have  failed  with  it.     Knight  Bruce,  L.  J. — Id. 

The  minute  did  not  import  a  contract  by  the  directors  per* 
sonally  to  indemnify  H.,  but  the  indemnity  was  to  be  given  by 
the  company ;  and  as  the  surrender  of  the  shares  to  the  company 
was  void,  no  personal  liability  remained  in  the  directors.  Turner, 
L  J.— Id. 

Quajre,  whether,  if  the  directors  had  agreed  personally  to  indem- 
nify H.,  the  same  result  would  not  have  followed,  the  agreement 
to  indemnify  being  based  on  the  assumed  validity  of  the  9urren«- 
der  of  H/s  shares. — Id. 

Compromise  of  Mortgage  DebL"] — ^Where  a  mortgagee  agrees  to 
take  a  portion  of  his  debt  in  lieu  of  the  whole,  upon  payment  o& 
a  given  day,  the  Court  will  not  relieve  against  the  effect  of  its 
non-payment  on  that  day.  Ford  v.  Chesterfield  (Earl),  19  Beav^ 
428. 

Where  bills  given  in  composition  of  debts  were  dishonoured, 
the  creditors  claim  to  satisfaction  in  full,  revived,  such  bills  being 
in  their  nature  only  eonditional. 

A  composition  deed  was  made  between  L.,  a  trader,  of  the  first, 
B.  his  surety,  of  the  second,  and  his  creditors,  of  the  third  part, 
reciting  that  the  creditors  had  agreed  to  accept  a  composition  of 
12^.  in  the  pound,  to  be  paid  by  four  instalments  at  the  end  of 
four,  six,  nine,  and  twelve  months,  ''in  full  satisfaction  and 
payment  of  their  several  debts  ',^'  the  first  three  instalments  to 
be  secured  by  bills  drawn  by  L.  on  B.,  and  accepted  by  him,  the 
last  by  L.'s  promissory  note.  The  deed  Contained  a  covenant 
by  the  creditors  not  to  sue  L.  until  default  should  be  made  in 
payment  of  the  bills  and  notes,  or  some  of  them,  and  upon 
payment  of  the  bills  and  notes  at  maturity,  to  grant  a  release 
Before  executing  the  deed,  B.  stipulated  with  L.  for  a  security 
to  himself  over  all  L.*s  property.  W.,  one  of  L.'s  creditors, 
executed  the  deed,  and  received  the  bills  and  notes.  On  its  ma- 
turity the  first  was  dishonoured.  W.  immediately  commenced  an 
action  against  L.  for  his  old  debt,  in  which  he  ultimately  obtained 
judgment.  L.  under  pressure  from  B.,  after  the  commencement 
2  p  2 
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of  W/s  action^  and  before  W.  obtained  judgment^  assigned  all 
his  property  to  B.  This  was  bon&  fide  in  fulfilment  of  his  pro- 
mise to  give  B.  security.  L.  was  declared  a  bankrupt  on  W/» 
petition : — Held,  that,  on  the  true  construction  of  the  deed,  the 
bills  were  only  conditional  payment,  and,  tiierefore,  that  W. 
had,  on  the  dishonour  of  the  bill,  a  right  to  elect  to  recover  his 
old  debt,  and  had,  therefc^e,  a  suflicient  petitioning  creditor's 
debt.  Leake  v.  Young,  5  El.  &  Bl.  955 ;  2  Jur.,  N.  S.,  516;  25 
L.  J.,  Q.  B.,  UQ.—lHgeft,  Jurut. 

A  compromise  being  equally  binding  on  both  parties  to  it,  if 
one  or  other  withdraw  or  fail  to  fulfil  its  conditions,  the  other 
party  also  becomes  released  from  his  engagements  and  each  party 
is  restored  to  the  original  position.  18th  April,  1850,  Kartick 
Chunder,  appellant. 

Note, — ^Tliis  maxim  is  generally  referred  to  eases  of  another 
description  and  the  instance  is  given  of  a  member  of  parliament 
who  is  during  the  cession  privileged  as  against  arrest,  but  not 
after  its  termination,  when  his  freedom  from  arrest  which  was 
the  '^  reason  of  the  law''  ceases  and  '^  cessante  caus&  cessat  effee- 
tus."  Broome  118.  This  maxim  is  thus  translated, ''  Reason  is 
the  soul  of  the  law  and  when  the  reason  of  any  particular  law 
ceases,  so  does  the  law  itself." 

A  familiar  instance  in  kind,  is  of  common  occurrence  in  our 
Courts,  in  the  protection  extended  to  parties  in  coming  to  and 
returning  from  our  Courts,  and  their  freedom  from  arrest.  The 
latter  maxim  has  of  course  a  general  application  to  almost  every 
possible  circumstance. 

The  rights  of  the  mortgagee  cease  in  the  same  manner  as 
other  contracts,  by  payment,  liberation,  and  so  forth.^  It  does 
not  cease  by  prescription,  in  case  the  mortgagee  has  actual  pos* 
session  of  the  pledge ;  but  if  he  has  only  possession  of  the  title 
deeds,  his  right  will  lapse  at  the  expiration  of  twelve  years  from 
the  date  of  the  mortgage.  Eeg.  II.  1805,  Sects.  2  and  8,  CI.  4. 
The  right  of  a  pawnee  to  payment  by  means  of  the  pledge, 
is  not  affected  by  lapse  of  time.  Const.  No.  965,  7th  July, 
1835. 

*  Colebrooko  ContracU  and  Obligations,  Sec  363,  Beq.^Blberliitff, 
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Generally,  upon  the  marriage  of  a  ward  of  Court  without 
leave,  the  marriage  being  found  valid,  and  the  party  in  contempt 
having  executed  the  settlement  and  paid  the  costs,  is  discharged. 
Field  V.  Brawn,  17  Beav.  146. — Digest,  Jnrtet. 

A.  B.  was  committed  for  contempt  for  marrying  a  ward* 
After  the  marriage  had  been  found  valid,  but  before  a  settlement 
had  been  executed,  he  was  discharged,  upon  his  undertaking  to 
abstain  from  any  intercourse.  After  the  settlement  had  been 
executed,  the  Court  held,  that  it  would  be  contrary  to  principle, 
either  to  compel  the  continuance  of  the  undertaking  or  to  make 
an  order  to  the  same  effect. — Id, 

A  property  having  been  attached  23rd  Nov.  1846,  preparatory 
to  a  sale  in  execution,  which  case  was  struck  off  the  file  on  the 
9th  of  March,  1848,  the  att^hment  became  null  and  void. 
Subsequently  the  respondents  purchased  these  lands  by  a  private 
sale.  Subsequently  these  lands  were  sold  in  execution.  Held, 
that  such  private  sale  was  a  valid  sale,  the  attachment  of  Nov. 
23rd,  1846,  having  become  null  and  void,  and  the  orders  of  the 
lower  Court  were  upheld.  Gobindhun  Singh,  appellant,  23rd 
May,  1855. 

The  annexed  case.  Ex  parte  Cobbett,  from  the  Jurist  of  the 
18th  of  July,  1857,  shows  how  far  parties  are  protected  in  going, 
staying  and  returning  from  Court,  from  arrest  upon  civil  process 
which  precedent  may  be  usefully  adopted  in  our  Courts  on  a 
similar  case  occurring. 

TRINITY  TERM. 
Ex  parte  W.  Cobbett. — June  Vlth. 
Arrest — Privilege — Going,  staying  and  returning — Common 

informer— \i  8f  13  Vict.  c.  87,  s.  5. 

Where  the  privilege  of  arrest  from  civil  process  does  not  exist 
when  the  party  is  going  and  staying,  it  does  not  exist  when  he 
is  returning. 

A  person  who  has  attended  before  a  justice  of  the  peace  to 
obtain  a  summons  against  a  clerk  to  the  trustees  of  a  turnpike 
road  for  not  transmitting  a  statement  of  the  accounts  of  the 
trust,  pursuant  to  sect.  5  of  Stat.  12  &  13  Vict.  c.  87,  which  subject 
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the  clerk  so  offending  to  a  penalty  and  has  obtained  that  smn- 
mons^  is  not  entitled  to  privilege  from  arrest  in  returning. 

Sturgeon  (with  him  was  Gibbons)  moved  for  a  writ  of  habeas 
corpus  to  bring  up  William  Cobbett  from  the  Queen's  Bench 
Prison,  for  the  purpose  of  dischiurging  him  out  of  custody.  It 
appeared  from  the  affidavits  that  the  applicant,  as  the  personal 
representative  of  the  mortgagee  of  the  tolls  on  a  turnpike  road 
in  the  county  of  Southampton,  brought  an  action  of  ejectment 
to  recover  the  toll-gates,  and  on  the  trial  failed  to  prove  the 
existence  of  the  mortgages  of  the  said  toll-gates,  which  bad  been 
destroyed  by  fire,  by  reason  of  the  clerk  to  the  trustees  of  the 
turnpike  road  not  giving  sufficient  evidence  from  the  books  in 
his  custody,  containing  the  entries  of  mortgage  transactions. 
On  the  11th  July,  1856,  the  applicant  went  to  Winchester,  and 
attended  before  a  justice  of  the  peace  of  the  said  county,  and 
obtained  a  summons  against  the  clerk  for  not  transmitting  to 
one  of  her  Majesty's  Principal  Secretaries  of  State,  by  the  24  th 
April  last,  a  copy  of  the  statement  of  the  debts,  revenues,  and 
expenditure  of  the  trust  for  the  year  1855,  which  would  have 
been  laid  before  the  general  annual  meeting  of  the  said  trustees, 
if  such  meeting  had  been  held,  pursuant  to  sect.  5  of  stat.  1^  & 
13  Vict.  c.  87,  whereby  he  had  incurred  a  penalty  of  hi.  Th^ 
summons  was  returnable  on  the  18th  July.  Immediately  after 
he  had  obtained  the  summons  he  proceeded  to  the  railway  station 
at  Winchester,  on  his  direct  way  to  return  to  his  residence  at 
Battersea,  and  left  Winchester  by  the  next  train,  stopping  at 
the  Waterloo  Railway  Station,  which  was  the  nearest  to  his 
house.  Upon  his  arrival  at  the  station  he  was  taken  into  custody 
by  the  officer  of  the  sherifif  of  Surrey,  under  a  writ  of  execution 
for  the  costs  in  the  above  action  and  detained  under  the  said 
writ. — A  party  is  entitled  to  privilege  from  arrest  while  attending 
at  a  petty  sessions.  Justices  of  the  peace  are  judges  of  records 
(Lambard,  Eiren.,  c.  1).  The  personal  attendance  of  the  appli- 
cant was  necessary  in  order  to  obtain  the  summons  against  the 
clerk  to  the  trustees.  He  was  a  creditor  of  the  turnpike  trust 
proceeding  for  a  penalty  against  the  clerk  to  the  trustees  for  not 
making  up  and  transmitting  the  account  of  the  debts,  revenues. 
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and  expenditure  of  the  trust,  in  pursuance  of  the  statute.  His 
object  was  to  compel  the  performance  of  a  public  duty,  and 
therefore  he  stands  on  higher  ground  than  a  person  suing  out  a 
summons  in  a  civil  action.  Though  he  would  not  have  been 
privileged  while  going  to  obtain  the  summons,  as  soon  as  he  had 
obtained  a  summons  a  suit  was  instituted,  and  he  had  formed  a 
relation  to  it,  by  which  he  is  privileged.  {Meekins  v.  Smith,  1 1 
H.  Bl.  686),  In  Ex  parte  King  (7  Ves.  812)  a  party  attending 
under  a  summons  of  commissioners  of  bankruptcy  was  privileged 
from  arrest.  In  Walpole  v.  Alexander  (3  Dougl.  45)  a  witness 
coming  from  abroad  to  give  evidence  in  a  cause,  without  being 
served  with  a  subpoena,  was  privileged.  [Coleridge^  J.— ^In  that 
case  (p.  47)  Buller  J.,  said,  '^I  have  found  a  case  (E  ,  27  Car. 
%y  where  a  man  was  discharged  who  came  to  London  to  make  an 
affidavit  which  might  have  been  made  in  the  country ;  but  it 
was  for  the  furtherance  of  justice,  and  he  was  therefore  protected. 
No  subpcena  is  necessary  where  the  witness  lives  abroad/']  In 
Ex  parte  Britten,  (1  M.,  D.,  &  De  G.  278;  4  Jur.  43),  the 
husband  of  a  petitioner,  though  not  a  party  to  the  petition,  who 
was  arrested  for  debt  while  in  attendance  in  the  Court  of  Review, 
upon  the  hearing  of  the  petition  was  ordered  to  be  discharged. 
[He  also  cited  Rex  v.  Wigley,  (7  Car.  &  P.  4).]  There  is  no 
distinction  between  a  person  who  volunteers  his  attendance  and 
a  person  who  appears  compulsorily  before  the  Court;  every 
plaintiQ'  is  more  or  less  a  volunteer. 

Lord  Campbell,  C.  J. — I  hope  that  this  Court  will  always  be 
tender  of  the  liberty  of  the  subject ;  but  we  must  take  care  that  the 
privilege  of  protection  from  arrest  is  not  abused,  and  that  it  is 
not  carried  to  a  length  not  hitherto  known  or  contended  for, 
otherwise,  instead  of  giving  an  advantage  to  the  administration 
of  justice,  it  would  enable  parties  to  defy  justice.  Mr.  Sturgeon 
rests  the  claim  to  protection  from  arrest  in  this  case  on  the 
proposition,  that  a  common  informer,  while  going  to  obtain  a 
summons,  is  not  privileged  from  arrest,  but  that  he  is  privileged, 
after  he  has  obtained  a  summons,  in  remaining  and  in  returning. 
There  is  no  authority  for  such  a  distinction,  and  no  principle 
has  been  laid  before  us  on  which  it  can  be  supported.     Hitherto, 
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wherever  the  privilege  has  existed  while  staying  and  returning, 
the  privilege  has  also  been  allowed  when  going.  Walpole  v. 
Alexander^  (3  Dougl.  45),  in  which  a  witness  came  from  abroad 
to  give  evidence  at  a  trial,  shews  that  he  would  have  been 
privileged  the  moment  he  set  foot  on  English  ground.  It  is 
admitted  that  Mr.  Cobbett  had  no  privilege  in  going  from  London 
to  Winchester,  and  it  would  be  monstrous  to  say  that  he  had 
such  a  privilege  in  remaining  and  returning.  The  privilege 
from  arrest  has  been  hitherto  allowed  to  those  necessarily  attend- 
ing the  Court  for  the  purpose  of  forwarding  the  administration 
of  justice.  But  this  is  the  claim  of  a  person  in  the  position  of  a 
common  informer,  who  voluntarily  puts  the  law  in  motion.  It 
is  enacted  by  sect.  5  of  stat.  J2  &  13  Yict.  c.  87,  that  the  clerk 
to  the  trustees  of  turnpike  roads  shall  make  out  a  statement  t>f 
the  debts,  revenues,  and  expenditure  of  the  trust,  and  transmit  a 
copy  thereof  to  the  Secretary  of  State,  and  for  every  neglect  so 
to  do  shall  forfeit  not  less  than  hi.  It  is  suggested  that  the 
clerk  to  the  trustees  of  this  road  had  incurred  this  penalty  for 
not  making  the  return  required  by  sect.  5  ;  and  Mr.  Cobbett,  as 
one  of  the  Queen^s  subjects,  says  he  had  a  right  to.  apply  to  the 
petty  sessions  for  a  summons  to  enforce  the  penalty*  He  was 
not  a  witness  when  going,  nor  while  remaining,  nor  while  return- 
ing,  but  throughout  he  was  acting  as  prosecutor.  To  say  that 
any  person  may  acquire  the  privilege  from  arrest,  either  on  mesne 
or  final  process,  by  suing  out  a  summons  before  a  magistrate, 
would  be  a  pure  novelty,  and  would  lead  to  most  inconvenient 
consequences.  It  would  enable  a  debtor,  by  becoming  a  common 
informer  and  laying  informations,  to  set  his  creditors  at  defiance. 
No  case  has  been  cited  which  approaches  this  or  can  be  considered 
as  an  authority  for  extending  the  privilege  to  this  case ;  and  no 
principle  has  been  laid  down  in  support  of  the  application. 
Several  similar  applications  have  been  made  to  learned  judges  at 
chambers,  who  have  decided  that  there  is  no  privilege  from  arrest 
in  this  case ;  but  the  question  has  not  been  before  the  Court  in 
banc.     In  my  opinion  those  judges  have  rightly  decided. 

CoLEBiDOE,  J. — I  am  of  the  same  opinion.     I  am  not  aware 
that  the  judges  or  courts  in  modern  times  have,  as  Mr.  Sturgeon 
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seemed  to  suppose,  put  a  restriction  on  the  privilege  from  arrest 
unfavourable  to  the  privilege.  The  same  principles  which  were 
in  force  in  Lord  Mansfield's  time  apply  now.  It  is  admitted 
that  no  privilege  from  arrest  existed  while  Mr.  Cobbett  was 
going  to  sue  out  the  summons.  This  case,  therefore,  does  not 
range  itself  within  the  privilege  in  the  ordinary  sense  in  which 
we  understand  it,  viz.  while  going,  remaining,  and  returning. 
If  a  party  goes  to  a  court  of  justice  under  circumstances  which 
give  him  the  privilege  from  arrest,  he  must  have  the  privilege 
also  while  there  and  while  returning.  The  privilege  while 
remaining  and  returning,  provided  the  party  does  not  delay 
unnecessarily,  or  go  out  of  his  way,  is  given  for  making  the 
privilege  while  going  effectuaL  The  principle  on  which  it  is 
given  is  not  for  the  purpose  of  protecting  the  party,  but  for  the 
furtherance  of  justice,  because  his  presence  in  court  is  necessary 
for  enforcing  legal  proceedings.  Unless  some  new  cause  for  the 
privilege  arise  during  the  time  of  remaining  and  returning,  if  he 
had  it  not  in  going,  he  cannot  have  it  in  remaining  or  returning 
home. 

Erlb,  J. —  I  am  also  of  opinion  that  the  application  ought  to 
be  refused.  Mr.  Cobbett  was  in  the  situation  of  a  person 
against  whom  judgment  had  been  recovered  and  writs  of  exe- 
cution had  been  issued ;  it  is  the  duty  of  a  person  in  that  situa« 
tion  to  be  amenable  to  the  law,  and  it  is  the  duty  of  the  Courts 
to  enforce  the  law,  and  to  make  judgments  effectual.  The  tak- 
ing of  the  person  in  satisfaction  for  a  debt  is  a  right  to  be  main* 
tatned  by  the  Courts.  An  exception  has  been  made  against  this 
demand  of  justice  on  one  side,  where  there  is  a  greater  demand 
of  justice  on  the  other  side.  When  justice  requires  the  presence 
of  a  party  in  court,  for  the  maintenance  of  a  just  cause,  there 
is  an  exception  that  the  debtor,  against  whom  writs  of  execu- 
tion have  been  sued  out,  may  say  that  he  is  free  while  he  is  go- 
ing, remaining,  and  returning  for  the  purpose  of  asserting  his 
right,  or  giving  his  testimony,  or  affording  professional  advice. 
Further  the  claim  has  not  gone.  In  this  case  the  claim  is  to  lay 
an  information  for  a  breach  of  duty  of  the  clerk  to  the  trustees, 
for  which  any  of  the  Queen's  subjects  might  lay  an  information; 
2  Q 
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whether  the  clerk  of  the  trustees  had  made  the  return  required 
by  sect.  5  of  stat.  12  &  13  Vict.  c.  87,  was  patent  to  any  one 
of  the  Queen's  subjects.  I  am  aware  that  Mr.  Cobbett  has 
ulterior  interests,  but  I  am  bound  to  give  my  judgment  in- 
dependently of  that,  for  I  should  be  equally  bound  to  give  the 
same  judgment  in  the  case  of  the  most  practised  common  in« 
former.  He  does  not  stand  within  the  protection  which  a  party 
has  when  legal  proceedings  are  going  on.  Certainly  it  would 
be  worse  than  ludicrous  to  say  that  he  was  not  amenable  to 
process  while  going  from  one  county  in  England  to  another ; 
and  it  seems  to  me  that  the  privilege  has  always  been  while 
going,  remaining,  and  returning.  No  example  has  been  given 
of  a  privilege  allowed  while  staying  and  returning,  when  it  has 
not  existed  while  going ;  and  I  am  loath  to  give  a  privilege  Aot 
hitherto  allowed,  and  not  material  to  the  interests  of  justice. 
On  the  contrary,  judgment  creditors  have  a  right  to  keep  their 
debtor  in  custody  until  the  judgment  is  satisfied. 

CaoMPTON,  J. — I  am  of  the  same  opinion.  There  is  no 
ground  for  saying  that  Mr.  Cobbett  was  attending  as  a  witness ; 
and  as  soon  as  it  is  admitted  that  he  had  no  protection  when 
going  and  attending,  there  is  an  end  of  the  case ;  because  in 
my  opinion,  unless  a  party  has  it  in  going,  he  has  it  not  in  re- 
maining or  returning.  I  agree  with  what  is  stated  in  2  Tayl. 
Ev.  1034«,  2nd  ed.,  "Whether  a  witness  attending  before  a  ma- 
gistrate or  other  inferior  judicial  officer  by  virtue  of  a  summons 
or  a  writ  of  subpoena  would  be  privileged  from  arrest,  has  never 
been  expressly  determined  in  this  country ;  though  in  America 
it  has  been  held  that  such  persons  are  protected ;  and  on  the 
principles  of  English  law  this  decision  would  appear  to  be  sound, 
since  the  privilege  should  surely  be  co-extensive  with  the  power 
of  enforcing  attendance.''  But  my  judgment  rests  on  the  fact 
that  there  was  no  cause  depending ;  the  applicant  was  attending 
before  a  magistrate  to  get  process  in  his  own  name  and  for  his 
own  purposes.  There  is  no  authority  for  allowing  the  privilege 
in  such  a  case. — Application  refused. — Jurist,  18//*  July,  1857. 

Loss  by  Capture,'] — By  a  policy  of  assurance  on  goods  on  board 
the  ship  B.,  they  were  warranted  "  free  from  capture  and  seizure. 
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and  the  consequences  of  any  attempt  thereof."  The  perils  in- 
sored  against  were  enumerated  as  usual^  viz.>  '^  of  the  seas^  men 
of  war^  fire,  enemies^  pirates^  rovers,  thieves,  jettizons,  letters  of 
marque  and  counter  marque,  reprisals,  takings  at  sea,  arrests, 
restraints,  and  detainments  of  all  kinds,  and  of  all  other  perils, 
losses,  and  misfortunes  :'' — Held,  that  the  exceptions  introduced 
by  the  warranty  was  not  confined  to  legal  capture  or  seizure,  but 
that  an  illegal  capture  or  seizure,  was  within  both  the  exceptions 
and  the  perils  enumerated  as  insured  against.  Powells,  H^de,  5 
El.  &  Bl.  607;  2  Jur.,N.S.,  87;  25  L.  J.,Q.B.,65.— i^^^*^.  Jurist. 

The  B.,  a  British  ship,  in  her  passage  down  the  Danube, 
passed  within  shot  of  a  Russian  fort,  there  being  then  war 
between  Turkey  anl  Russia,  but  not  war  between  Great  Britain 
and  Russia.  The  Russian  fort  fired  into  her  and  sunk  her,  alleg- 
ing  that  the  vessel  was  mistaken  for  a  Turk,  but  permitted  her 
crew,  after  some  detention,  to  depart.  It  appearing  to  the 
Court,  on  the  whole  of  the  facts,  that  the  object  of  the  Russians 
was  to  detain  the  ship  : — held,  that,  but  for  the  warranty,  the 
insurers  would  have  been  liable ;  but  that  the  warranty  protect- 
ed them. — Id, 

Action  on  a  covenant  in  a  lease  by  assignee  of  the  reversion. 
Plea,  denying  the  title  of  the  plaintiff.  The  plaintiff  put  in  a 
conveyance  to  him  of  the  reversion,  subject  to  "  mortgage 
debts.'^  The  defendant,  in  order  to  prove  that  the  legal  estate 
was  out  of  the  plaintiff,  by  reason  of  the  conveyance  of  the 
reversion  having  been  made  subject  to  a  mortgage,  called  the 
attorney  of  a  person  to  whom  the  mortgage  had  been  transferred, 
to  produce  the  mortgage  deed,  under  a  subpoena,  duces  tecum. 
The  attorney  objected,  and  stated  that  he  had  been  instructed 
by  his  client  not  to  produce  it.  The  attorney  for  the  original 
mortgagee  was  then  called  to  give  secondary  evidence  of  its 
eontents.  He  had  a  draft  of  a  mortgage,  but  did  not  know 
whether  it  was  a  copy  of  the  deed  in  question,  unless  he  knew 
what  that  deed  was.  The  judge  ordered  the  first  witness  to 
produce  the  deed,  and  to  allow  the  second  witness  to  look  at  the 
indorsement,  upon  which  he  indentified  it  as  the  deed  of  which 
the  draft  was  a  copy,  and  gave  secondary  evidence  of  its  cou* 
2  G  2 
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tents: — Held,  first,  that  the  privilege  of  the  client  was  not 
violated  by  requiring  the  attorney  to  shew  the  indorsement  on 
the  deed,  for  the  purpose  of  enabling  the  witness  to  identify 
it.  Phelp$  V.  Prew,  3  El.  &  Bl.  430;  18  Jar.  £45  ;  23  L.  J.,  a 
B.,  140. — Digest,  Jurist. 

Held,  secondly,  by  Crompton,  J.,  and  semble  by  Coleridge, 
Wightman,  and  Earle,  JJ.,  that  if  the  privilege  had  been 
violated,  the  party  against  whom  the  evidence  was  admitted 
had  no  ground  for  an  application  for  a  new  trial. — Id. 

Held,  thirdly,  that  the  secondary  evidence  was  properly  received, 
though  the  client  had  not  been  subpoenaed,  and  was  not  called 
to  prove  that  he  still  insisted  on  his  privilege. — Id. 

The  case  Scholefield  r.  Templer,  Jurist  Reports,  July  2nd,  1859, 
may  be  referred  to  in  connection  with  the  maxim,  cessante  caus& 
cessat  effectns,  as  applicable  to  contracts  void  for  failure  of  con- 
sideration, although  entered  into  without  fraudulent  knowledge. 
VICE-CHANCELLOR  WOOD'S  COURT. 
ScHOLBFiBLD  V.  Templer. — Mafch  %th  and  ^th. 
Innocent  party  to  fraud — Principal  and  surety — Jus  tertii. 

One  who  is  innocently  party  to  a  fraud  can  derive  no  benefit 
from  that  fraud  where  there  is  no  consideration  moving  from 
himself. 

Hence,  where  a  surety  persuaded  a  creditor  to  accept  a  trans- 
fer  of  a  mortgage  oflTered  by  the  principal  debtor,  and  to  release 
the  surety,  and  it  afterwards  turned  out  that  no  such  mortgage 
existed,  although  the  surety  believed  in  its  existence  at  the  time 
when  he  induced  the  creditor  to  accept  it — Held,  that  the  release 
to  the  surety  was  inoperative. 

The  rights,  as  against  the  creditor,  of  third  parties  who  have 
acted  upon  the  view  that  the  surety  was  released,  considered. 

When  a  creditor  releases  the  principal  debtor  at  the  request 
of  the  surety,  and  upon  a  representation  made  by  him  which 
turns  out  to  have  been  founded  in  mistake,  the  surety  cannot 
claim,  as  against  the  creditor,  the  benefit  of  the  doctrine  that 
release  of  the  principal  releases  the  surety. 

Ex  parte  Wilson  (11  Yes.  410)  commented  on  and  explained. 

In  the  y^r  1850,  the  plaintiff  discounted  for  William  Bell, 
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one  of  the  defendants^  who  had  since  absconded,  two  joint  and 
several  promissory  notes  for  150/.  each,  signed  by  Bell  and  the 
defendant  Templer.  Later  in  the  same  year  he  agreed  to  ad- 
vance to  Bell  a  further  sum  if  the  defendants  Bell  and  Templer 
would  give  two  joint  and  several  promissory  notes  for  500/.  to 
secure  the  two  sums  of  150/.  and  the  further  sum  required,  and 
upon  condition  that  the  plaintiff  should  be  at  liberty  to  retain 
and  negotiate  the  two  bills  for  150/.,  and  to  hold  the  amount 
when  received  in  part  satisfaction  of  the  amount  to  be  secured 
on  the  500/.  notes.  The  plaintiff  accordingly  advanced  the  sum 
required,  and  received  firom  Bell  two  joint  and  several  promis« 
sory  notes,  signed  by  both  defendants,  for  5O0/.  each.  In  Feb. 
ruary,  1851,  the  plaintiff  advanced  to  Bell  a  further  slim  upon 
a  bill  of  exchange  for  600/.  drawn  by  Bell  and  accepted  by 
Templer.  This  bill  was  presented  at  maturity,  and  dishonoured. 
The  plaintiff  was  afterwards  applied  to  by  Bell  to  make  a  further 
advance  of  500/.  on  the  security  of  a  bill  or  note  signed  by  both 
defendants,  but  he  declined  to  do  so.  It  was  then  proposed 
that  the  plaintiff  should  take  a  transfer  of  a  mortgage  for  5000/.^ 
to  which  Bell  represented  that  he  was  entitled,  upon  the  estate 
of  Mr.  Mirehouse,  in  Wales.  Bell  stated  that  this  500/.  had 
been  lent  by  his  father,  who  held  the  mortgage  and  title  deeds 
on  his  behalf.  Templer  strongly  urged  the  plaintiff  to  take  the 
transfer,  alleging  all  would  be  right,  and  that  he  would  have  a 
better  security  for  his  money  than  he  then  possessed.  To  this 
arrangement  the  plaintiff  agreed,  on  condition  that  the  original 
mortgage  and  title  deeds  were  to  be  given  up  to  him  when  Bell 
got  them  out  of  his  father's  possession.  Accordingly  a  deed 
of  transfer  was  prepared,  which  recited  the  alleged  mortgage 
from  Mirehouse,  and  purported  to  transfer  the  same  to  the 
plaintiff.  The  deed  of  transfer  was  dated  the  13th  June,  1851, 
and  was  executed  by  Bell  and  attested  by  Templer.  Bell  then 
requested  that  the  promissory  notes  and  bill  of  exchange  might 
be  delivered  up,  but  the  plaintiff  declined  to  give  them  up  until 
he  received  the  title  deeds  of  the  mortgaged  premises.  In 
the  autumn  of  1851,  Templer  compromised  with  certain  of  his 
creditors,  the  arrangement  for  payment  of  the  composition  ex- 
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tending  over  several  years,  and  his  relations  rendering  assistance 
to  the  extent  of  1000/.  Previously  to  effecting  this  compromise 
he  called  on  the  plaintiff^  and  told  him  that  his  friends  would 
not  assist  him  in  arranging  with  his  own  private  creditors  unless 
he  was  released  from  his  liability  on  the  promissory  notes  and 
bill.  He  then  intimated  that  unless  he  was  so  released,  bank- 
ruptcy or  insolvency  would  be  the  consequence ;  and  he  alleged 
that  the  plaintiff  would  be  quite  safe  in  releasing  him,  as  the 
mortgage  was  a  sufficient  security.  The  plaintiff,  relying  on  the 
transfer  of  the  mortgage,  and  in  the  belief  that  the  mortgage 
was  a  valid  existing  security,  gave  the  defendant  Templer  a 
letter  as  follows :—'"  Leeds,  24th  July,  1S51.— My  dear  Sir,— 
Mr,  Bell  having  arranged  with  me  for  repayment  of  the  1600/. 
which  I  advanced  to  him,  with  lawful  interest  thereon,  I  beg  to 
state,  for  the  satisfaction  of  your  friends  and  relatives,  as  well 
as  yourself,  that  I  do  not  hold  you  in  any  way  responsible  to  me 
for  the  above  sum."  Shortly  after  this  Templer  called  on  the 
plaintiff,  and  stated  that  his  friends  were  not  satisfied  with  the 
letter,  inasmuch  as  the  plaintiff  might  indorse  the  notes  and 
bill  to  some  other  person ;  and  the  plaintiff,  induced  by  Tem« 
pier's  assurance  that  the  transfer  was  a  perfectly  good  security, 
added  a  postscript  to  the  letter  as  follows: — "P.  S.  Of  course 
I  have  struck  your  name  out  of  the  securities ;"  and  he  did 
thereupon  strike  Templer's  name  out  of  the  two  500/.  notes, 
and  the  acceptance  of  the  bill  of  exchange.  The  plaintiff 
afterwards  made  many  applications  to  Bell  and  Templer  for  the 
mortgage  and  title  deeds,  but  could  not  obtain  them.  He  then 
made  an  application  to  Bellas  father  for  the  deeds,  when  he  dis- 
covered that  no  such  mortgage  existed ;  that  all  the  representa- 
tions made  by  Bell  as  to  this  security  were  untrue ;  that  the 
transfer  was  prepared  when  Bell  well  knew  that  he  had  no  inter- 
est in  the  mortgage ;  and  that  Templer  had  no  reason  to  believe 
that  Bell  was  entitled  to  the  said  pretended  mortgage,  or  that 
it  existed,  or  that  the  said  pretended  transfer,  which  he  had  as- 
sisted in  preparing,  was  not  utterly  worthless.  In  December, 
1852,  the  plaintiff  wrote  to  Templer  reminding  him  that  he  was 
induced  to  take  the  pretended  security  without  the  title  deeds 
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entirely  on  the  representations  made  by  Bell  and  himself,  and 
stating  that  he  could  not,  under  the  circumstances,  expect  to  be 
wholly  released  from  the  1600/.  and  interest.  In  November, 
1856,  the  plaintiff,  having  ascertained  that  he  had  omitted  to 
strike  Templer's  name  out  of  the  150/.  bills,  and  considering  that 
neither  of  the  defendants  were  released,  in  equity  or  at  law,  from 
their  liability,  indorsed  one  of  the  150/.  notes  for  value,  and  the 
indorsee  had  commenced  an  action  against  Templer  for  the 
amount.  The  bill,  after  stating  the  foregoing  facts,  charged 
that,  notwithstanding  the  said  transfer,  letter,  and  the  erasure 
of  the  name  of  the  defendant  Templer,  the  defendants  were 
still  jointly  and  severally  liable  in  equity  to  pay  the  amount  of 
the  two  promissory  notes  and  bill,  amounting  to  1600/.,  with 
interest^  after  deducting  what  might  be  paid  on  the  150/. 
note  so  indorsed,  and  on  the  plaintiff  delivering  up  the  other 
150/.  note.  The  bill  then  proceeded  to  deny  an  allegation  by 
Templer^  that  the  plaintiff  was  induced  to  accept  the  transfer, 
and  to  write  the  letter  of  the  24th  July,  in  consequence  of 
Templer  in  the  st)ring  of  1851,  owing  many  private  debts, 
and,  amongst  others,  about  100/.  to  the  plaintiff,  and  the 
friends  of  the  defendant  having  resolved  not  to  assist  him  to 
pay  his  private  debts  unless  he  was  released  from  the  debts 
contracted  by  him  as  surety  for  Bell;  but  stated  that  the 
100/.  was  paid  by  instalments,  under  threat  of  legal  proceed- 
ings. The  bill  then  prayed — first,  that  it  might  be  declared 
that  the  plaintiff  was  induced  to  accept  the  said  pretended 
transfer  of  the  13th  June,  1851,  by  the  fraudulent  representa- 
tion of  Bell,  and  that  such  pretended  transfer  was  void,  and 
ought  to  be  cancelled;  secondly,  that  it  might  be  declared 
that  the  plaintiff  was  induced  to  write  the  letter  of  the  24th 
July,  1859,  and  to  erase  Templer's  name  from  the  notes  and 
bill,  in  consequence  of  the  execution  of  the  said  pretended 
transfer^  and  in  the  belief  that  such  transfer  was  a  valid  securi- 
ty ;  but  that  inasmuch  as  such  pretended  transfer  was  void,  and 
notwithstanding  such  letter  and  erasure,  the  defendants  were 
jointly  and  severally  liable  to  pay  the  plaintiff  the  amount  of 
the  notes  and  bill,   making  together  1600/.^  with  interest  at 
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bl.  per  cent,  from  the  time  when  the  same  became^  or  but  for 
such  erasure  would  have  become^  due^  after  deducting  what 
should  be  paid  in  respect  of  the  150/.  note  so  indorsed  as 
aforesaid;  and  for  further  and  consequential  relief.  It  ap« 
peared  by  the  evidence  in  the  suit^.that  the  defendant 
Templer  was  an  innocent  party  to  the  fraud  committed  by 
Bell^  and  that  he  was  equally  deceived  with  the  plaintiff  in  re- 
ference to  the  existence  of  the  pretended  mortgage. 

Sir  W.  P.  Wood,  V.  C. — I  think  this  case  is  brought  within 
the  large  and  general  principle,  that  no  one  can  profit  himself 
by  a  fraud — ^that  when  a  fraud  is  committed,  neither  can  the 
person  who  commits  that  fraud  himself  benefit  by  it,  nor  can 
anybody  derive  any  advantage  from  that  fraud,  so  committed, 
without  consideration  moving  from  himself ;  though,  if  the  con- 
sideration moves  from  himself,  and  he  is  ignorant  of  the  fraud,  then 
he  stands  in  the  ordinary  position  of  a  purchaser  without  notice. 
This  case  stands  thus : — Mr.  Bell  being  liable  to  Mr.  Scholefield, 
and  Mr.  Templer  surety,  a  negotiation  passed  between  Mr.  Bell 
and  Mr.  Scholefield,  and  Mr.  Templer  concurring  with  Mr.  Bell, 
for  providing  to  Mr.  Scholefield  a  better  security  for  his  money. 
This  negotiation  must  have  taken  place,  and  I  consider  it  to  have 
taken  place,  for  Mr.  Templer's  benefit,  because  the  surety  is  the 
person  to  be  principally  benefited  in  the  matter ;  at  all  events,  as 
much  as  the  creditor  himself.  It  was  intended  by  Mr.  Templer 
that  it  should  be  for  his  benefit,  he  of  course  conceiving,  as 
appears  from  the  facts  now  before  me,  that  it  was  a  perfectly 
honest  transaction,  and  he  was  quite  justified  in  having  it  so 
negotiated,  as  much  for  his  benefit  as  for  the  benefit  of  Mr. 
Scholefield.  It  is  true  that  in  the  transfer  of  the  mortgage 
there  is  no  release  of  Mr.  Templer,  although  it  is  suggested  the 
deed  merged  the  debt.  I  think  the  right  answer  to  that  is, 
that,  Mr.  Templer  being  a  concurring  party,  there  was  no 
immediate  release,  but  he  was  to  get  the  release  in  consequence 
of  this  transfer  of  the  mortgage  being  made.  Then  the  case 
would  exactly  be  brought  within  the  case  which  was  before  the 
Lords  Justices.  In  this  case  Mr.  Templer  does,  unquestionably 
with  perfect  innocence,  join  in  all  the  representations  that  were 
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made  about  the  property^  and  those  representations  turned  out 
to  be  wholly  untrue.  If  that  had  been  all,  the  case  would  have  been 
too  clear  for  argument.  Then  is  the  case  materially  different,  Mr. 
Templer  afterwards  availing  himself  of  this,  without  any  other 
consideration  ?  He  comes  in  as  a  volunteer  in  this  respect. 
Indeed,  part  of  the  argument  addressed  to  me  was  this  : — Sup- 
pose Mr.  Scholefield  had  written  a  letter,  and  said,  out  of  good 
nature,  "  Being  perfectly  satisfied  with  the  security  I  now  hold, 
I  release  you."  The  correct  answer  to  that  would  probably  be — 
'*  Of  course  a  man  may  make  a  gift  of  his  own  property  in  any 
way  that  he  pleases,'*  But  what  occurs  here  is  this — Mr.  Tem- 
pler, being  desirous  of  being  discharged,  avails  himself  of  this 
fraud,  not  knowing  it  to  be  a  fraud,  without  which  fraud  he 
cannot  get  any  benefit  whatever.  He  goes  to  the  plaintiff,  and 
says — and  this  is  admitted  in  the  cross-examination — "Now, 
having  this  deed,  will  you  not  release  me  V*  He  distinctly 
avails  himself  of  the  deed,  and  comes  in  as  a  volunteer,  and 
procures,  in  consequence  of  that  deed,  this  particular  benefit  to 
himself.  That  it  was  given  in  respect  of  the  deed  I  cannofc 
doubt,  because  the  note  he  procured  is  this : — "  My  dear  Sir, — 
Mr.  Bell  having  arranged  with  me  for  repayment  of  the  1600^. 
which  I  advanced  to  him,  with  lawful  interest  thereon,  I  beg  to 
state,  for  the  satisfaction  of  your  friends  and  relatives,  as  well  as 
yourself,  that  I  do  not  hold  you  in  any  way  responsible  to  me  for 
the  above  sum."  That  might  have  been  said  to  be  voluntary 
if  it  had  not  been  for  the  cross-examination.  The  cross-examin- 
ation shews  that  it  was  on  Mr.  Templer^s  solicitation  that  the 
letter  was  written.  Mr.  Templer,  therefore,  solicited  to  have 
from  Mr.  Scholefield  the  benefit  of  this  deed,  which  had  been 
thus  improperly  executed  by  Mr.  Bell ;  and  if  I  gave  to  Mr. 
Templer  the  benefit  of  the  result  of  these  solicitations,  I  should 
be  giving  him  directly  the  benefit  of  a  fraud  which  has  been 
committed  by  Mr.  Bell.  In  truth,  the  real  suggestion  in  all 
these  oases  is,  where  there  is  an  innocent  party  concerned,  it  is 
no  fiuad  in  him  so  long  as  he  does  not  insist  upon  a  benefit  from 
it;  but  if  he  insists  upon  deriving  a  benefit  from  it,  he  becomes 
a  party  to  it.  I  am  not  using  the  term  offensively.  You  are 
2  H 
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no  party  to  the  frauds  it  is  true^  unless  you  have  obtained  i 
consideration  in  respect  of  it.  If  you  avail  yourself  of  thai  fraud 
in  order  to  obtain  for  yourself  any  benefit^  then  yon  become 
particeps  criminis,  and  you  ask  the  Court  to  give  you  the  benefit 
of  the  fraud  which  has  been  so  committed.  Now,  if  any  other 
consideration  moved  from  Mr.  Templer  the  case  would  have  been 
extremely  different.  The  consideration  for  this  release  is  fairly 
and  simply  that  which  is  here  stated  in  Air.  Scholefield's  letter— 
that  is  to  say,  the  moving  cause  for  this  release  was  the  repre- 
sentation to  him  that  ^'you  have  a  good  security  in  your  hand ; 
therefore  excuse  me,  and  pass  over  my  suretyship.*'  Then  Mr. 
Krolt  reasoned  it  in  this  way — he  said,  "  By  taking  the  course 
which  he  did,  the  plaintiff  had  altered  Templer's  position — ^had 
deprived  him  of,  or  at  least  interfered  with,  his  right  of  recover- 
ing over  against  Bell.**  That  a  man  should  be  allowed  to  say, 
"You  altered  my  position — in  other  words,  you  put  me  in  a 
position  in  which  I  could  not  su6  the  principal — at  my  request 
and  at  my  solicitation,  and  on  my  representation  of  that  which 
turns  out  to  be  entirely  erroneous — ^that  therefore  I  am  to  be 
excused  as  surety,"  it  seems  to  me  is  pressing  the  right  of  a 
surety  to  an  extent  which  I  never  heard  of,  or  expected  to  have 
had  urged  before  me.  Now,  upon  this  part  of  the  case,  indepen- 
dently of  the  fraud,  it  really  seems  to  me,  in  the  absence  of 
consideration,  that  it  is  brought  down  to  the  simple  ground  of 
mistake,  the  surety  saying,  "  You  have  got  that  which  enables 
you  to  let  me  off."  That  representation,  which  you  believed  to  be 
correct,  turning  out  to  be  erroneous,  I  have  yet  to  learn  that  he 
is  to  be  free  from  the  charge  of  making  that  false  representation, 
and  then  to  turn  round  upon  you  and  say,  "  At  my  solicitation, 
at  my  request,  and  upon  my  representation  that  you  had  got 
something  which  rendered  it  perfectly  safe,  you  have  done  what? 
Not  released  the  principal — ^nothing  of  the  kind — but  you  have 
made  me  believe  that  I  may  rest  content,  and  not  file  a  bill  to 
have  the  debt  paid.  You  made  me  believe  that,  because  I  made 
you  believe  something  else."  It  is  a  clear  case  of  common 
mistake,  as  it  appears  to  me.  It  seems  to  me  it  is  impossible  that 
the  person  who  is  the  moving  cause  of  the  mistake — the  person 
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who  originates  the  blander^  and  suggests  everything  that  occa* 
sioned  the  mistake — can  torn  round  and  say,  ''  You  have  altered 
my  position  by  adopting  my  representation/'  That  would  be 
pushing  the  rights  of  a  surety  to  an  extent  that  I  cannot  conceive 
any  Court  will  possibly  give  any  eflfect  to.  Even  taking  it  on 
the  simple  ground  of  mistake^  there  would  be  no  such  right  as 
is  supposed  on  the  part  of  the  surety.  I  cannot  see  that  Lord 
Eldon's  observations  in  Ex  parte  WiUon  exactly  fit  the  facts  of 
that  case  as  reported.  There  is  no  doubt  of  the  accuracy  of  his 
Lordship's  judgment^  but  there  is  something  or  other  which 
occurred  there  with  regard  to  the  position  of  the  parties  which 
does  not  occur  here.  A  principal  became  bankrupt  at  Ham- 
burgh, and  the  sureties  said,  '^  We  want  our  debt  diminished  as 
much  as  possible :  go  and  prove  at  Hamburgh  first.''  The 
creditor  agrees,  and  he  sends  instructions  to  some  agent  to  act 
accordingly.  What  those  instructions  were  does  not  distinctly 
appear,  because  the  case  is  stated  very  shortly ;  but  what  the 
agent  does  is  something  different  from  proving  against  the 
bankrupt's  estate  at  Hamburgh ;  he  releases  the  party  who  is 
not  a  bankrupt.  All  that  appears  is  that  he  was  insolvent ;  all 
his  after-acquired  property  was  subject  and  liable  to  be  seized, 
and  the  creditor,  through  his  agent,  did  that  which  irretrievably 
prejudiced  the  surety  and  which  the  surety  never  asked  him  to 
do.  The  surety  said,  ''  Oo  and  prove  against  the  bankrupt's 
estate."  If  a  man  is  a  bankrupt,  there  is  nothing  more  to  be 
got.  Frequently  bankrupts  have  the  means  of  paying,  but  you 
cannot  prove  against  future  assets ;  there  is  an  end  of  it;  you 
go  and  get  all  you  can  out  of  the  bankrupt's  estate ;  but  when  you 
sign  a  composition  deed  it  is  different — ^you  release  the  man  entire- 
ly, (who  may  otherwise  have  ample  means  of  payment),  which  the 
surety  never  intended  should  be  the  case.  Lord  Eldon  says,  ''In 
the  ease  of  a  common  mistake,  the  party  who  does  the  act  under 
mistake  must  suffer."  But  what  he  must  have  done,  as  far  as  the 
&cts  go,is  this^-he  did  an  act  which  a  mistake  wouldnot  authorise. 
The  mistake  was  in  saying  there  was  a  bankruptcy,  and  when 
that  was  found  out,  the  course  would  be,  not  to  execute  some* 
thing  quite  different,  but  to  come  back  and  say,  ''  I  find  I  can 
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do  nothing  iu  this  matter  -,  there  is  a  blunder^  and  nothing  more 
oan  be  done  in  it/'  The  case  might  have  been  different  if  there 
was  a  representation  that  there  was  the  same  law  of  bankmptcy  in 
Hamburgh  as  in  England^  and  it  had  turned  out  that  there  was  a 
material  difference  in  the  law.  I  do  not  see  how  the  facts  fit  the 
reasons  for  the  judgment.  There  is  something  which  the  snrety 
never  agreed  to.  The  difference  between  the  two  cases  is  this — the 
surety,  in  truth,  throughout  the  whole  matter,  is  here  the  moving 
party.  There  is  no  reason  whatever  suggested  why  Mr.  Schole- 
field  should  dream  of  releasing  this  gentleman,  except  the  fact  of 
having  that  deed  which  this  gentleman  recommended  to  him  as 
the  ground  for  conferring  upon  him  this  indulgence.  He  has 
obtained  that  indulgence  on  representing  to  him  the  effect  and  the 
result  of  the  deed,  and  it  is  one  of  simple  mistake.  Mr.  Schole- 
field  would  have  a  right  to  be  replaced  where  he  was.  No  injury 
is  done  to  this  gentleman  by  believing  all  this  time  that  he 
was  released,  he  having  believed  the  person  who  made  the 
representation  which  led  to  the  result.  Then  comes  the  question 
as  to  the  friends'  right  to  be  reimbursed  to  the  extent  of  their 
1000/.  My  notion  is,  that  Mr.  Scholefield  should  satisfy  those 
persons  and  stand  in  their  place,  and  that  he  should  only  get  his 
relief  upon  those  terms. 

W.  M.  James  suggested  that  the  Court  could  not  regularly 
make  an  order  entering  upon  that  question  in  this  suit.  The 
friends  had  had  notice  of  the  suit,  and  had  not  come  in  to  seek 
any  remedy  themselves,  and  it  was  not  for  the  debtor  to  set  up 
the  jus  tertii. 

Sir  W.  P.  Wood,  V.  C. — I  have  proceeded  to  dispose  of  the  case 
so  far  as  it  appeared  to  me  that  Mr.  Templer  could  not  in  any 
way  insist  upon  the  transaction  that  had  taken  place  as  a  release 
of  his  liability.  Whether  it  be  taken  upon  the  higher  ground 
of  fraud — in  which  case  it  appears  to  me  it  would  be  fraudulent 
to  give  him  the  benefit  of  this  transaction—  or  upon  the  simple 
ground  of  mistake,  in  either  case  the  Court  would  replace  things 
between  him  and  the  plaintiff  in  the  same  position  in  which  they 
were  before  the  arrangement  had  been  made.  In  other  words,  the 
plaintiff  would  have  a  right  to  proceed  against  him  as  a  surety* 


Digitized  by 


Google 


287 

Then  with  regard  to  what  I  was  ahout  to  say  with  respect  to  the 
friends^  it  appears  to  me  to  be  plain  that  the  plaintiff  could  not^ 
as  against  them,  insist  upon  any  remedy  against  Mr.  Templer 
without  taking  care  to  place  them  also  back  in  the  same  position 
as  they  were  at  the  time  when  the  representation  was  made. 
There  must  be  a  declaration  according  to  the  first  and  second 
paragraphs  of  the  prayer ;  then  a  declaration  that  the  plaintiff 
ought  to  be  restored  to  all  his  rights,  as  against  the  defendant 
Templer,  the  surety  for  Bell,  in  the  same  manner  as  if  the  letter 
of  the  24th  July,  1851^  had  not  been  written,  and  as  if  the 
name  of  Templer  had  not  been  erased  from  the  notes,  but 
subject  to  his  making  good,  as  between  him  and  the  persons 
advancing,  the  sum  of  1000/.  in  the  bill  mentioned,  for  the 
purpose  of  relieving  the  defendant  Templer  from  all  his  liabili- 
ties to  repay  the  amount  of  such  advances,  if  any,  now  remaining 
unpaid  by  Templer,  and  with  the  right  of  standing  in  the  place 
of  any  person  so  unpaid,  as  against  the  defendant.  Then,  as  to 
the  costs,  the  plaintiff  would  clearly  have  to  pay  them  up  to  the 
coming  in  of  the  answer.  On  amending  the  bill,  there  still 
remains  the  allegation  that  Templer  had  no  reason  to  believe 
that  such  security  was  a  valid  mortgage  security ;  whereas  the 
said  pretended  transfer,  which  had  been  prepared  and  given  in 
manner  hereinbefore  mentioned,  was  utterly  worthless.  I  agree 
with  Mr.  James,  that  a  man  cannot  be  said  to  have  reason  to 
believe  that  upon  which  he  is  uninformed  and  ought  not  to  concur 
in  making  any  representation  about ;  yet,  on  the  other  hand,  it 
bears  very  much  the  aspect  of  still  adhering  to  a  certain  charge ; 
at  least,  this  gentleman  had  as  much  reason  to  believe  it  as  the 
plaintiff  had ;  they  both  trusted  Bell ;  therefore  there  is  a  portion 
of  the  case  left  with  a  certain  degree  of  stigma.  The  bill  for 
150/.  must  be  delivered  up  to  be  cancelled,  or  taken  off  the 
amount  of  the  debt.  I  think  that  up  to  the  hearing  there  ought 
to  be  no  oosts  at  all ;  because,  if  I  went  strictly  into  it^  there 
would  be  certain  costs  to  be  set  up  against  each  other. 
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TeBtimonia  ponderandft  turn  numeranda. — Bvidence  depends  upon  its  quality, 
not  on  the  mere  number  of  the  witnesses. 

The  lower  Court,  in  an  action  instituted  by  the  plaintiff  on  a 
bond,  to  which  there  were  five  witnesses,  of  whom  three  were 
examined  and  swore  to  the  bond,  and  the  remaining  two,  having 
been  bought  over  by  the  obligor  defendant,  were  not  examined 
by  the  plaintiff,  but  summoned  and  examined  by  the  defendant : 
found  for  plaintiff,  the  evidence  of  the  three  witnesses  being 
supported  also  by  the  accounts.  In  appeal,  the  decree  of  the 
lower  Court  was  reversed  solely  on  the  evidence  of  the  two  re- 
pudiating witnesses.  Held  in  special  appeal,  that  this  was  a 
very  insufficient  and  superficial  ground  for  reversing  the  decree 
of  the  lower  Court  and  accordingly  the  case  was  remanded. 
27th  September,  1852,  Rajoo  Mirdha,  appellant. 

Note. — ^This  example  does  not  meet  the  maxim  exactly,  as 
regards  the  concluding  part  of  it.  It  will  be  sufficient  to  state 
that  the  quality  rather  than  the  quantity  of  evidence  adduced  is 
to  be  considered.  There  is  a  very  common  practice  amongst  the 
native  judges  to  count  the  number  of  the  deponents,  instead  of 
weighing  their  evidence,  and  repeatedly  cases  have  come  under 
review,  in  which  the  numerical  proportion  of  the  deponents  one 
way  or  another  has  formed  the  point  on  which  the  decision  has 
been  given  for  one  party  or  the  other.  These  decisions  general- 
ly run  in  this  way,  "  as  five  witnesses  confirm  the  plaintiff's 
statement,  and  as  seven  witnesses  for  defendant  controvert,  and 
as  seven  is  a  greater  quantity  than  five,  the  plaintiff's  action  is 
dismissed."  Where  evidence  is  equally  poised  in  quality,  judg- 
ment will  be  for  defendant,  because  in  sequali  dubio  melior  est 
conditio  defendentis. 

Kote. — The  reader  is  referred  to  Best's  Principles  Law  of  Evi- 
dence, Section  69,  p.  77.  '^  The  text  of  the  code  being  peremp- 
tory, that  the  testimony  of  one  witness  could  not  be  acted  on, 
under  any  circumstances,  and  that  two  were  sufficient  in  all  cases 
where  no  greater  number  was  expressly  required  at  law ;  the 
doctors  of  the  civil  law  hastily  inferred  that  the  deposition  of 
two  witnesses  who  were  omni  exceptione  majores,  amounted  to 
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proof  and  bestowed  upon  it  the  name  of  plena  probatio,  forget- 
ting that  proof  means  persuasion  wrought  in  the  mind,  and 
consequently  must  depend,  not  on  the  number  of  instruments  of 
evidence  employed,  but  on  their  force,  credibility  and  concurrence. 
Nor  was  this  all.  If  the  testimony  of  two  witnesses  made  full 
proof,  that  of  one  must  be  a  half  proof,  which  may  be  called  a 
"  semi  plena  probatio ;''  and  this  arithmetical  mode  of  estimating 
testimony  being  once  established,  it  was  extended  by  analogy  to 
presumptive  evidence,so  that  the  subtlety  of  "  proof  and  ''  semi- 
prooP'  ran  through  the  whole  judicial  system.  Thus  admissions 
extorted  by  torture,  entries  made  by  tradesmen  in  their  books 
to  the  prejudice  of  other  persons,  an  oath  to  the  truth  of  his 
demand  or  defence,  administered  by  the  judge  to  the  plaintiff  or 
the  defendant,  and  occasionally  even  common  rumour,  were  re- 
cognised as  semi-proofs; — two  such,  usually  constituting  full 
proof — some  of  the  later  civilians,  feeling  the  absurdity  of  the 
position,  that  the  probable  force  of  evidence,  is  necessarily  re* 
presented  by  unity,  zero,  or  one  half,  introduced  a  sub-division 
of  semi-proof,  into  semi-plena,  semi-plena  major,  and  semi-plena 
minor,  which  in  all  probability,  served  only  to  make  matters 
worse,  by  rendering  the  system  more  technical.'*  The  Parlia- 
ment of  Touloose,  has  a  peculiar  mode  of  dealing  with  objections; 
it  sometimes  receives,  according  to  their  peculiar  qualification 
so  that  they  do  not  destroy  the  deposition  of  the  witness  alto- 
gether, but  hold  good  for  an  eighth,  a  quarter,  a  half  or  three 
quarters,  and  a  deposition  thus  reduced  in  value,  requires  the 
aid  of  another  to  become  complete.  For  example,  if  on  the 
depositions  of  four  witnesses  objected  to,  two  are  reduced 
to  a  half,  that  makes  one  witness;  if  the  third  deposition 
is  reduced  to  a  fourth,  and  the  fourth  to  three  quarters  that 
makes  another  witness  and  consequently  there  is  a  sufficient 
proof  by  witnesses,  although  all  have  been  objected  to  and  suffer- 
ed in  some  degree  from  the  objections  taken,  p.  79. 

Part  of  the  instruction  to  juries  as  per  Code  of  Napoleon  is 
as  follows  Section  70,  le  loine  leur  dit  point  "vous  tiendrez 
pour  vrai  tout  fait  attests  par  tel  ou  tel  nombre  de  temoins.'^ 
EUe  ne  leur  dit  pas,  non  plus  "  vous  ne  regarderoz  pas  comme 
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sufl^samment  etablie  toutc  preuve  qui  ne  sera  pas  formee  de 
tel  proc^  verbal^  de  telles  pieces  de  tant  d'  indices  '**  elle  ne 
leur  fait  que  cette  qaestion,  qui  renferme  toute  la  mesare 
de  leurs  devoirs  "avez  voos  une  intime  conviction?"  Vide 
also  the  note  annexed — ^and  the  sabseqoent  sections,  which 
exhaust  the  subject.  Our  rule,  falsnm  in  uno;  falsum  in 
omnibus,  if  occasionally  inconvenient,  is  at  least  safe.  A  very 
important  change  has  been  introduced  into  the  Law  of  Evidence, 
by  Act  II.  1855,  which  it  is  really  refreshing  to  peruse.  With 
respect  to  this  particular  maxim  the  reader  is  referred  to  Section 
27*  Except  in  cases  of  treason,  the  direct  evidence  of  one 
witness,  who  is  entitled  to  full  credit  (i.  e*  omni  exceptione 
major)  shall  be  sufficient  for  proof  of  any  fact  in  any  such  Court 
or  before  any  such  person.  But  this  provision  shall  not  affect 
any  rule  or  practice  of  any  Court  that  requires  corroborative 
evidence  in  support  of  the  testimony  of  an  accomplice  or  of  a 
single  witness  in  the  case  of  perjury.  Vide  maxim  post,  Frustra 
probatur.  As  to  the  onus  probandi — per  Baron  Alderson,  the 
test  is,  which  party  would  be  successful,  if  no  evidence  at  all 
were  given.     The  general  rule  is. 

(1)  Ei  incurabit  probatio  qui  dicit;  non  qui  negat. 

(2)  Actore  non  probante  reus  absolvitur. 

(3)  Actore  non  probante  qui  convenitur,  et  si  nihil  ipse  prsB- 
stat  obtinebit. 

(4)  Semper  necessitas  probandi  incumbit  illi  qui  agit. 

(5)  Melior  est  conditio  rei  quam  actoris. 

(6)  Cum  sunt  partium  jura  obscura  reo  favendum  est,  potius 
actori  quam. 

(7)  In  dubio  secundem  reum  potius  quam  secundem  actorem, 
litem  dari  oportet. 

(8)  Semper  in  obscuris  quod  minimum  est  sequimur. 

Note. — This  would  not  apply  where  by  act  of  wrongdoer, 
goods  were  carried  away,  and  the  price  could  not  be  ascertained. 
There  omnia  prsesumuntur  contra  spoliatorem  and  the  highest 
value  is  given. — Where  the  only  evidence  was  that  several  bottles 
of  liquor  were  delivered  at  the  defendant's  house.  Lord  EUen- 
borough  directed  the  jury  to  presume  that  they  were  filled  with 
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the  cheapest  liquor  in   which  the   plaintiff  dealt.     Vide  Best's 
Principles,  p.  333. 

When  the  defendant  relies  on  new  matter  in  answer^  the 
burden  of  proof  changes  sides. 

(9)  Agere  is  videtur,  qui  exceptione  utitur,  nam  reus  in  ex- 
ceptione,  actor  est. 

(10)  In  exceptionibus  dicendum  est  reum  partibus  actoris 
fungi  oportere.     Reus  excipiendo  fit  actor. 

(11)  In  genere  quicunque  aliquid  dicit,  sivo  actor  sive  reus^ 
necesse  est  ut  probet. 

(12)  Semper  prsBSumitur  pro  negante,  vide  Best^s  Principles, 
p.  33S,  Section  261. 

It  will  be  seen  from  the  above  that  the  onus  may  change  from 
the  plaintiff  to  the  defendant.  The  general  rule  is,  he  who 
makes  a  statement  must  prove  it.  Thus  where  the  defendant  sets 
up  a  statement  in  plea,  which  would  defeat  the  plaintiff's  action, 
he  must  prove  it.  The  plaintiff  must  under  all  circumstances 
establish  at  least  a  primft  facie  case.  The  writer  of  these  rough 
notes,  again  recommends  Best's  scholarly  work  to  all  judicial 
officers. 

In  Best,  Section  267,  p.  34*0,  the  rules  as  to  presumptions  and 
their  effect  in  shifting  the  onus  of  evidence  are  laid  down — 
also  in  Section  268,  p.  341.  The  further  general  rule  is  laid  down 
'^  that  in  every  case  the  onus  probandi  lies  on  the  person  who 
wished  to  support  his  case  by  a  particular  fact,  which  lies  more 
peculiarly  within  his  own  knowledge,  or  of  which  he  is  supposed 
to  be  cognizant.  Per  Bayly,  J.  I  have  always  understood  it  to  be 
a  general  rule,  that  if  a  negative  averment  be  made  by  one  party 
which  is  peculiarly  within  the  knowledge  of  the  other,  the  party 
within  whose  knowledge  it  lies,  and  who  asserts  the  affirmative 
is  to  prove  it  and  not  he  who  avers  the  negative."  Proofs  are 
limited  to  the  issue.  Vide  maxim  frustra  probatur.  Lex  rejicit 
superflua— superflua  non  nocent — utile  per  inutile  non  vitiatur — 
de  quo  vide  Best  Ch.  III.  Section  271. 

(1)     The  party  who  makes  the  statement  has  to  prove  it-— 
not  the  party  denying  it. 
2  I 
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(2)  The  prosecutor  or  plaintiff  failing  to  prove,  the  defen- 
dant is  acquitted. 

(3)  Where  the  prosecutor  fails  to  prove,  the  Panel  is  acquit- 
ted, though  he  prove  nothing* 

(4)  It  is  a  fixed  rule  that  requires  a  plaintiff  to  prove  his 
case. 

(5)  As  to  onus  probandi,  the  position  of  the  defendant  is  the 
best. 

(6)  Where  the  rights  of  parties  are  doubtful,  the  defendant's 
case  will  be  preferred. 

(7)  In  uncertainties,  the  defendant  carries  the  day. 

(8)  Where  the  value  claimed  is  doubtful,  the  minimum  stand- 
ard governs  the  damages. 

(9)  The  defendant  setting  up  the  special  plea,  must  prove  it. 

(10)  The  defendant,  as  to  onus,  setting  up  a  special  plea, 
stands  in  the  plaintiff's  shoes. 

(11)  The  party  averring  a  particular  fact,  must  prove  it. 

(12)  All  presumptions  are  in  favour  of  the  defendant  deny- 
ing. 


Kon  iH  reof  nisi  meos  sit  rea. — ^The  intention  makes  an  act  criminal  or  other- 
irise. 

Actus  non  fiunt  ream  nisi  mens  sit  rea. — ^The  adt  is  criminal  or  otherwise  ao- 
oording  to  the  intention. 

Bxoosat  ant  extenoat  delictum  in  capitalibus  quod  nihil  operator  in  oirilibus. 
—A  plea  whoUj  or  partiallj  suooessful  in  capital  oases  will  be  inoperatire  in  bar 
of  a  civil  action. 

In  maleficiis  Tolontas  spectatnr  non  exitns. — ^In  crimes  the  intention  is  regard- 
•d^  not  the  oconrrence. 

Cogitaiionis  poBoam  nemo  paHtar. — No  action  oan  be  sustained  upon  a  mere 
intention. 

jfote. — ^The  fifth  maxim  ^>plies  generally  to  criminal  acts,  the 
rule  being  that  so  long  as  an  act  rests  upon  bare  intention  it  is 
i^ot  punishable,  but  when  the  act  is  done,  the  law  judges  men  of 
the  act,  and  also  of  the  intention.  The  exception  to  this  maxim 
is  in  cases  of  treason,  when  voluntas  reputatur  pro  facto,  vide 
Broome,  p.  228,  229.  In  actions  of  contract,  the  motive  or  aoi- 
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mus  of  the  defendant   is  disregarded,  and  damages  limited  to 
actual  loss. 

In  Best's  Principles^  Law  of  Evidence,  Section  96^  these 
maximB  are  thus  referred  to  '^The  Pscychological  question  of 
the  intent  with  which  acts  are  done^  plays  a  much  greater  part 
in  criminal  than  in  civil  proceedings.  Actus  non  facit  reum,  nisi 
mens  sit  rea»  runs  through  the  criminal  law^  although  in  soma 
instances  a  criminal  intention  is  presumed  from  certain  acts ; 
while  in  civil  actions  to  recover  damages  for  misconduct  or  neg- 
lect^ it  is  in  general  no  answer  that  the  defendant  did  not  intend 
mischief — exousat  aut  extenuat  delictum  in  capitalibus  quod  non 
operatur  idem  in  civilibus."  There  are,  however,  exceptions  to 
this^  and  whether  an  act  were  done  knowingly  often  becomes  an 
important  consideration  in  civil  suits.  It  may  be  laid  down  as  a 
general  principle,  that  so  as  a  man  has  a  right  by  law  to  do  an 
act,  the  intention  Mrith  which  he  does  it,  is  immaterial.  All  con- 
tracts are  likewise  founded  on  an  intention  of  parties,  either 
expressed  by  themselves  or  implied  by  law  from  circumstances. 
Beet,  p.  116. 

The  cHiteniion  of  our  magistrates  may  be  usefully  directed  to 
the  case,  Beg.  v.  Darius  Christopher.  Quo  Animo,  is  a  most  im- 
portant question  to  resolve  in  all  cases  of  appropriation.  The 
case  is  taken  from  the  Jurist,  January  15M,  1859. 

IBe/bre  Pollock,  C.  B.,  Wightm an  and  Williams,  JJ., 

Channell.,  B.,  and  Hill,  J.] 

Beo.  v.  Daeius  Christophbr. — Nov.  22nd,  1858. 

Larceny — Finding  hit  property — Felonious  inieni — Direetian 

to  jury. 

A  finder  of  lost  property  is  not  guilty  of  larceny  in  appro- 
priating it  to  his  own  use,  unless  he  has  a  felonious  intent  at  the 
time  of  the  finding. 

The  prisoner  was  convicted  of  larceny  of  a  purse  and  money, 
which  he  had  found.  The  judge  at  the  trial,  in  summing  up, 
told  the  jury  that  a  felonious  intent  was  held  to  be  a  necessary 
ingredient  in  every  larceny,  but  that  intention  was  to  be  judged 
of  by  acts  subsequent  as  well  as  immediate ;  that  if  they  thought 
the  conversion  of  the  money  to  his  own  use,  without  inquiry,  was 
2  I  2 
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proved^  and  that  there  was^  though  no  name  or  mark  on  the 
purse^  yet  such  peculiarity  in  it  as  to  warrant  some  inquiry^  and 
that  if  they  were  satisfied  that  the  prisoner  heard  the  landlady 
df  a  public-house^  where  he  subsequently  went,  speaking  of  the 
loss,  and  then  did  not  take  measures  to  make  restitution,  they 
might  infer  felonious  intention  and  find  him  guilty  :— held,  that 
the  direction  to  the  jury  was  wrong,  and  that  the  conviction  could 
not  be  maintained. 

At  the  general  quarter  sessions  of  the  peace  for  the  county 
of  Dorset,  holden  at  Dorchester,  on  the  19th  October,  1858,  the 
prisoner  was  tried  upon  an  indictment  which  charged  him  with 
stealing  4L  in  money  and  two  purses,  of  the  goods  and  chattels 
of  one  Jane  Lovell.  There  was  also  a  count  for  receiving.  It 
appeared  from  the  evidence  that  the  prosecutrix  left  her  master's 
house  between  eleven  and  twelve  o'clock  in  the  morning  of  the 
13th  October  to  go  to  Dorchester,  (a  distance  of  about  a  mile), 
having  in  her  possession  a  purse  of  green  leather,  (commonly 
called  a  porte  monnaie),  containing  within  it  another  smaller 
purse  about  the  size  of  half-a-crown,  in  which  there  were  three 
sovereigns  and  two  half-sovereigns.  In  the  public  path  between 
Stinford  House  and  the  first  meadow,  as  she  suppo^d,  she  drop- 
ped the  purse,  but  thinking  she  might  have  left  it  on  her  table, 
she  went  on,  and  returned  about  one.  Finding  out  her  loss  she 
went  in  the  afternoon  to  Dorchester,  and  had  the  property  cried 
by  a  public  crier,  describing  it  as  a  green  leather  purse,  and  a 
smaller  one  inside,  and  that  they  contained  three  sovereigns  and 
one  half-sovereign,  and  a  half-crown,  or  3/.  12*.  6d.  This  was 
an  error,  as  it  really  contained,  as  she  found  afterwards,  two  half- 
sovereigns,  instead  of  only  one.  About  four  o'clock  the  pri- 
soner was  at  the  Bull's  Head  public-house  with  a  man  named 
Upshall,  whom  he  treated  to  beer,  and  paid  for  it  with  a  sove- 
reign, which  he  took  out  of  a  purse.  Whilst  they  were  sitting 
at  the  table  together  in  the  tap,  the  crier  came  by,  and  cried 
something.  The  landlady  went  to  the  door  to  hear.  Upshall 
asked  her  what  it  was  cried?  The  landlady,  from  the  passage, 
said,  "  Some  money  lost,  3/.  12*.  6d."  The  prisoner  was  taken 
up  eventually  at  twelve  o'clock  at  night  at  another  public-house, 
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and  the  two  parses^  with  six  half-sovereigns,  two  shillings  and 
sixpence  in  silver,  and  some  pence,  found  on  him.  The  constable 
said, "  These  things  were  lost/*  The  prisoner  said,  "  Well,  I  know 
I  did  pick  them  up/'  The  constable  said,  "  There  was  more  money 
than  this/'  The  prisoner  said,  *'  I  know  I  have  done  wrong/' 
On  the  part  of  the  prisoner  it  was  contended,  that  at  the  time 
he  took  the  purses  he  had  no  felonious  intent ;  that  there  was  no 
name  or  special  mark  on  the  purse  or  the  money,  and  that  the 
subsequent  appropriation  did  not  amount  to  larceny ;  that,  though 
eivilly,  he  was  not  criminally  liable;  and  Beg.  v.  Mole  (I  Car.  & 
K.  417)  and-  Tkurbarn^s  case  (2  Car.  &  K.  831)  were  cited.  In 
summing  up,  the  chairman  told  the  jury  that  a  felonious  intent 
was  held  to  be  a  necessary  ingredient  in  every  larceny,  but  that 
intention  was  to  be  judged  of  by  acts  subsequent  as  well  as  im« 
mediate ;  that,  if  they  thought  the  conversion  of  the  money  to 
his  own  use,  without  inquiry,  was  proved,  and  that  there  was, 
though  no  name  or  mark  on  the  purse,  yet  such  peculiarity 
in  it,  as  containing  a  second  smaller  one,  as  to  warrant 
some  inquiry,  and,  above  all  if  they  were  satisfied  that  the  pri- 
sioner,  when  sitting  in  the  publie-house,  heard  the  words  of  the 
landlady,  which  Upshall  said  he  heard,  and  then  did  not  take 
measures  to  make  restitution,  he  thought  they  might  infer  felo- 
nious intention,  and  find  him  guilty.  The  jury  returned  a  ver- 
dict of  guilty  on  the  count  for  stealing.  On  application  of  the 
counsel  for  the  prisoner  a  case  was  granted,  the  question  reserved 
being,  whether  the  above  facts  warranted,  in  point  of  law,  the 
finding  of  the  jury. 

Pollock,  C.  B. — I  am  of  opinion  that  this  conviction  cannot 
be  supported.  We  are  bound  by  the  authority  of  Reg.  v.  Thur* 
born,  which  established  that  there  must  be  something  more  than 
was  proved  in  this  case  in  order  to  bring  home  to  the  prisoner 
the  felonious  intention  at  the  time  of  finding. 

WiGHTMAN,  J. — I  am  of  the  same  opinion.  Beg.  v.  Tkurborn 
has  been  repeatedly  recognised  in  subsequent  cases,  and  is  bind-^ 
ing  upon  us. 

Williams,  J. — Although  I  consider  myself  bound  by  the  deci- 
sion in  Reg.  v.  Thurborn,  I  have  never  been  able  to  agree  as  to 
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all  the  principles  laid  down  in  that  case.  I  think,  however,  that 
the  present  case  is  distinguishable.  The  direction  of  the  chair- 
roan  of  the  sessions  might  mislead  the  jurj,  and  induce  them  to 
suppose  that  if  the  prisoner  had  a  felonious  intent,  not  ai  the 
time,  but  subsequently  to  the  finding,  he  was  guilty  of  larceny. 
That  certainly  is  not  the  law,  and  I  therefore  think  that  this 
conviction  cannot  be  supported. 

Channell,  B. — I  think  that  Reg.  v.  Tkurlom  was  rightly  de- 
cided ;  and  looking  at  the  rule  laid  down  in  Beg.  v.  Pre$ion  and 
Reg.  V.  Bixotif  it  is  consistent  with  Reg.  v.  Thurbom.  The  question 
is,  what  was  the  intent  of  the  prisoner  at  the  time  he  found  the 
purse  and  money?  I  am  not  prepared  to  say  whether  or  not  evi- 
dence of  what  subsequently  occurred  was  admissible  to  prove 
that  intent ;  but  here  the  proper  question  was  not  left  to  the  jury. 
The  case  states, ''  I  told  the  jury  that  a  felonious  intent  was  held 
to  be  a  necessary  ingredient  in  every  laroeny,  but  that  intention 
was  to  be  judged  of  by  acts  subsequent  as  well  as  immediate.^^ 
It  is  quite  consistent  with  that  direction  that  the  jury  have  found 
the  prisoner  guilty,  though  they  were  of  opinion  that  tiie  feloni- 
ous intent  to  appropriate  the  property  did  not  exist  until  subse- 
quently.   This  conviction,  therefore,  ought  to  be  quashed. 

Hill,  J. —  I  am  of  the  same  opinion.  In  order  to  establish 
a  charge  of  larceny  against  a  person  who  finds  a  lost  article,  two 
things  are  necessary  to  be  proved — ^first,  that  at  the  time  of  find- 
ing he  had  the  felonious  intent  of  appropriating  the  article  to 
his  own  use,  according  to  the  rule  mentioned  by  Lord  Coke,  and 
referred  to  in  the  judgment  in  Reg.  v.  Thwrborn  ;  secondly,  that 
he  had  reasonable  means  of  discovering  the  owner.  On  both 
these  points  the  present  case  iq)pears  to  me  to  be  defective ;  and 
therefore,  as  we  are  governed  by  the  authorities,  the  ^nviction 
cannot  be  supported.     ConviUion  quoihed. 

In  the  Jurist,  Nov.  13th,  1868,  will  be  found  the  case  Senior  v. 
Midland.  The  rule  is  well  laid  down  as  to  how  far  privilege 
may  be  claimed  in  parallel  eases  in  the  judgment  of  Bramwell, 
J.  it  will  be  seen,  that  malice  is  not  restricted  in  its  definition, 
to  ill-will. 
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COURT  OF  EXCHEQUER. 

MIOHABLMIS  TBRM. 

Sbnioe  v.  Midland. — Nov.  5tA. 

Slander — Privileged  communication — Malice. 

The  plaintiff  being  one  of  the  overseers^  and  the  defendant 
assistant  overseer  of  a  township,  a  rate  was  made  on  41  railway 
company,  against  which  they  appealed.  ShoiiJy  before  the  hear* 
ing  of  the  appeal  a  meeting  of  the  orerseers  ¥ra8  called  to  con- 
sider the  matter,  when  it  was  resolved  to  abandon  the  rate ;  and 
a  vestry  meeting  was  called  to  choose  freeh  overseers,  and  consi- 
der the  propriety  of  removing  the  defendant  firom  his  o£Bce.  At 
tiiat  meeting  the  plaintiff  imputed  to  the  defendant,  neglect  of 
dnty  in  coUecting  the  rates,  and  having  made  a  rate  which  the 
overseers  were  obliged  to  give  up ;  to  which  the  defendant  re- 
torted by  saying  that  the  plaintiff  had  sold  the  rate-payers  to  the 
railway  company,  and  had  received  a  bribe  from  them  for  that 
purpose.  After  the  meeting  a  person  remarked  to  the  defendant 
that  he  ought  not  to  have  said  what  he  did  without  some  foun- 
dation for  it ;  to  which  the  defendant  replied  that  he  believed 
there  was  reason  for  thinking  that  the  plaintiff  had  had  com- 
munications with  the  officers  of  the  railway  company.  An 
action  having  been  brought  for  the  words  used  by  the  defendant 
at  the  meeting, 

Qusere,  whether  the  words  were  spoken  under  circumstances 
which  rendered  them  a  privileged  communication  ?     But, 

Held,  that  assuming  they  were,  there  was  evidence  of  malice 
proper  to  be  left  to  a  jury. 

This  was  an  action  of  slander.  At  the  trial,  before  the  Lord 
Chief  Baron,  it  appeared  that  in  1857  the  plaintiff  was  appointed 
one  of  four  overseers  of  the  township  of  B.,  for  which  the 
defendant  had  been  for  more  than  twenty  years  assistant  over- 
seer. Considerable  excitement  prevailed  at  B.  in  consequence 
of  the  heaviness  of  the  rate ;  and  a  body,  called  ''  the  committee 
of  vigilance,^^  was  appointed  to  watch  them.  A  railway  com- 
pany, whidbt  had  property  within  the  township,  having  appealed 
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against  a  rate,  by  which  they  were  rated  much  higher  than  they 
had  been  before,  a  meeting  of  overseers  was  held  a  few  days 
previous  to  the  hearing  of  the  appeal,  at  which  it  was  resolved 
to  abandon  the  increased  rate.  The  plaintiff  having  at  that 
meeting  imputed  to  the  defendant  neglect  of  duty  in  collecting 
the  rates  of  the  township,  a  meeting  of  the  vestry  was  called  by 
the  plaintiff  and  the  committee  of  vigilance,  to  appoint  new 
overseers,  and  consider  the  propriety  of  dismissing  the  defendant 
from  his  office.  On  that  occasion  both  the  plaintiff  and  the 
defendant  were  present,  when  the  former  repeated  his  charge 
against  the  defendant,  and  accused  him  of  having  made  a  rate 
which  the  overseers  wereobliged  to  give  up;  whereupon  the  defend- 
ant replied  that  the  plaintiff  had  sold  the  ratepayers  to  the  rail- 
way company,  and  had  received  a  bribe  from  them  for  that 
purpose.  It  was  likewise  shewn  that  after  the  meeting  a  person 
remarked  to  the  defendant  that  he  ought  not  to  have  said 
what  he  did  on  that  occasion  without  some  foundation  for  it;  to 
which  the  defendant  replied  that  he  believed  there  was  reason 
for  thinking  that  the  plaintiff  had  had  communications  with  the 
officers  of  the  railway  company.  On  this  evidence,  it  was  object- 
ed that  the  plaintiff  ought  to  be  nonsuited,  on  the  ground  that 
the  language  used  by  the  defendant  was  a  privileged  communi- 
cation ;  but  Pollock,  C.  B.,  after  consulting  with  Martin,  B., 
and  reserving  leave  to  enter  a  nonsuit,  left  to  the  jury  to  say  if 
they  thought  the  language  was  used  bon&  fide.  The  jury  having 
found  for  the  plaintiff,  damages  40^. 

Martin,  B. — I  am  of  opinion  that  there  ought  to  be  no  rule 
in  this  case.  I  quite  accede  to  the  doctrine  laid  down  in  Somer^ 
ville  V.  Hawkins  and  Taylor  v.  Hawkins,  and  also  in  Toogood  v. 
Spyriftg,  on  which  th.ey  are  founded ;  and  I  will  say  that  no 
judge  ever  sat  on  the  bench  more  anxious  than  I  am  to  protect 
privileged  communications  made  in  the  course  of  public  discus- 
sions. But  all  that  was  laid  down  in  those  cases  must  be  under- 
stood of  language  spoken  ad  rem,  i.  e.  with  reference  to  the 
matter  then  in  hand :  but  if  the  speaker  goes  farther,  and  makes 
a  charge  against  a  person  which  is  a  slander,  it  is  not  protected. 
Mr.  Chambers  acceded  to  a  case  put  in  the  course   of  the 
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argument — Suppose  the  defendant  had  said  to  the  plaintiflP, 
"You  are  an  improper  person  to  interfere  here,  because  you 
committed  a  robbery  at  the  B.  Bank/'  If  Mr.  Chambers  is 
right  that  would  not  be  actionable,  because  it  would  have 
reference  to  a  man  who  took  part  in  the  discussion,  in  the  course 
of  which  the  words  were  used.  The  words  used  in  the  present 
case  are  slanderous  in  themselves,  and  had  nothing  to  do  with 
the  matter  in  hand;  and  it  is  no  excuse  that  the  other  speaker 
had  spoken  derogatory  words  which  might  have  justified  an 
action  of  slander  by  the  defendant. 

Bramwell,  B. — I  am  of  the  same  opinion.  Mr.  Chambers' 
objection  is  this — ^that  at  the  end  of  the  plaintiff's  case  it 
appeared  that  the  language  used  by  the  defendant  was  a  privi- 
leged communication.  The  Lord  Chief  Baron  said,  "  Suppose  it 
was,  still,  if  there  is  evidence  of  malice,  I  must  leave  the  case  to 
the  jury,  and  they  will  be  bound  to  find  for  the  plaintiff;"  and 
I  now  understand  Mr.  Chambers  to  say  that  there  was  no 
evidence  of  malice  proper  to  be  left  to  them.  I  have  great 
difficulty  in  seeing  how  this  is  a  privileged  communication.  The 
defendant  is  charged  with  having  improperly  rated  this  railway 
company ;  in  answer  to  which  he  makes  a  special  charge  against 
one  of  the  overseers,  that  he  had  been  bribed,  for  which  charge 
there  was  no  pretence.  How  could  that  be  requisite  for  his 
defence,  more  than  saying  that  the  overseer  had  robbed  the 
bank  ?  But  that  question  is  not  so  immediately  before  us  as  the 
other — the  question  of  malice.  You  cannot  dissect  a  man's  mind 
to  see  what  he  thinks ;  besides  which,  malice  does  not  mean 
actual  ill-will,  but  that  the  words  were  spoken  with  some  other 
object  than  a  lawful  one.  If  therefore  there  is  evidence  that 
this  man  spoke  these  words  not  with  the  view  of  justifying 
himself,  but  of  gratifying  his  passions,  that  is  evidence  from 
which  a  jury  may  find  malice.  It  is  true,  as  laid  down  in 
Somerville  v.  Hawkins,  that  you  must  have  some  affirmative 
evidence  that  what  was  said  was  maliciously  said  ;  but  that  is  so 
here. 

Pollock,  C.  B. — I  agree  with  the  rest  of  the  Court.  The 
question  is,  was  there  any  evidence  of  malice  at  all  ?  for  if  so,  the 
2  K 
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case  must  have  gone  to  tlie  jury.  I  am  of  opinion,  that  although 
a  man  who  makes  a  charge  against  another  may  be  justified  by 
the  occasion  in  making  it,  yet  he  may  make  that  charge  in  such 
a  way,  accompanied  by  such  expressions  and  such  surrounding 
circumstances  as  furnish  proof  that  it  was  made  maliciously ;  and 
I  see  nothing  in  the  cases  of  Somerville  v.  Hawkins  and  Taylor  v. 
HawktM  at  variance  with  this.  The  former  case,  indeed,  lays 
down,  that  if  the  balance  of  evidence  on  the  point  of  malice  lies 
so  even  that  there  is  no  preponderance  either  way,  the  presumption 
is  that  there  was  no  malice.  But  was  that  so  here  ?  The  real 
object  of  the  meeting  at  which  these  words  were  spoken  was  not 
to  inquire  whether  the  plaintiff  was  guilty  of  the  gross  miscon- 
duct of  selling  the  parish  to  the  railway  company,  and  taking  a 
bribe  for  that  purpose,  but  it  was  called  to  consider  the  conduct 
of  the  defendant,  and  to  see  if  he  ought  not  to  be  displaced  from 
his  office.  In  the  course  of  the  inquiry  on  that  occasion  the 
plaintiff  made  allusion  to  certain  conduct  of  the  defendant  in 
making  a  rate  upon  the  company  which  the  overseers  thought 
they  were  bound  to  give  up ;  the  plaintiff  said  that  was  a  fault 
in  the  defendant ;  and  it  was  not  at  all  relevant  to  that  that  the 
defendant  should  cast  on  the  plaintiff  the  imputation  which  he 
did.  But  although  I  deemed  the  charge  made  by  the  defendant 
against  the  plaintiff  out  of  place,  yet,  anxious  to  protect  the 
freedom  of  discussion  at  public  meetings,  I  thought  it  right  to 
leave  to  the  Jury  whether  it  was  made  without  malice.  They 
have  found  it  was  not ;  and  though  I  might  have  been  better 
satisfied  had  they  found  the  other  way,  I  think  there  is  no 
ground  for  disturbing  their  verdict. — Rule  refused. 

An  alteration  in  the  date  of  a  sale  notice,  which  had  not  been 
made  with  any  fraudulent  intention,  such  as  curtailing  the  full 
term  of  notice,  held  to  be  immaterial,  31st  January,  1852,  Mst. 
Sheufoo,  appellant. 

A  party  was  arrested  on  a  criminal  charge  of  thefb  and  arson, 
the  prosecutor  merely  stating  that  in  consequence  of  a  previous 
quarrel,  he  had  reason  to  suspect  the  prisoner.  After  his  dis* 
charge,  he  brought  an  action  to  recover  50  Rs.  damages.  Held, 
in  all  the  Courts,  that  no  action  could  lie,  4th  May^  1854^  Soon- 
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der  Pahlee^  appellant^  5th  August^   1852^  Faiteh  All  Chowky- 
dar^  appellant^  22Dd  December^  1852^  Jomul  Ali^  appellant. 

Reg.  v.  Charles  Fitch. — May  Znd,  JurUt  Report, 
\  Larceny — Adulterer. 

The  prisoner,  who  lodged  in  the  house  of  the  prosecutor, 
agreed  with  his  wife  that  they  should  go  away,  and  live  togetlicr 
in  adultery.  The  prisoner  left  the  house,  and  was  followed  by 
the  wife  of  the  prosecutor.  They  were  afterwards  overtaken  on 
the  road  in  company  together,  the  prisoner  carrying  a  1)andbox 
containing  the  wife's  wearing  apparel.  He  was  convicted  upon 
an  indictment  charging  him  with  stealing  the  property  so  found 
upon  him,  the  property  being  laid  as  that  of  the  husband : — 
Held,  that  the  conviction  could  not  be  sustained. 

The  following  case  was  reserved  on  the  Norfolk  Spring  Circuit, 
1857,  at  Bury,  by  Erie,  J. : — ''  The  indictment  was  for  larceny — 
stealing  a  bonnet,  boots,  and  goloshes,  the  property  of  James 
Reeve.  The  verdict  was  'guilty.'  The  facts  were,  that  the 
prisoner,  being  a  lodger  in  Reeve's  house,  agreed  with  his  wife 
that  they  should  go  away,  and  live  together  in  adultery.  He 
went  away,  leaving  the  husband  and  wife  together ;  then  the 
husband  went  out  to  work,  and  then  the  wife  went  after  the 
prisoner.  They  were  followed,  and  overtaken  on  the  road  in 
company  together ;  and  he  was  apprehended,  and  at  that  time 
he  was  carrjring  a  bandbox  containing  goloshes  and  boots,  the 
wearing  apparel  of  the  wife  of  the  prosecutor,  and  so  in  law  his 
property.  The  judgment  was  respited,  the  prisoner  remaining 
in  custody  till  the  opinion  of  this  Court  could  be  taken  on  the 
question,  whether  on  these  facts  the  conviction  was  right.  (See 
Thompion's  case,  1  Den.  C.  C.  549,  and  FeatherHon^s  case.  Dears. 
C.  C.  869).'' 

No  counsel  appeared  for  the  Crown, 

Tozer,  for  the  prisoner. — The  conviction  is  wrong  on  two 
grounds — first,  there  was  no  such  taking  by  the  prisoner  as  to 
constitute  larceny;  and  secondly,  the  goods  charged  to  have 
been  stolen,  being  actual  wearing  apparel  of  the  wife,  could  not 
lie  the  subject  of  larceny  under  any  circumstances.  [Cockburn, 
2  K  2 


Digitized  by 


Google 


252 

C  J. — In  the  cases  referred  to,  the  prisoner  took  away  the 
money  of  the  husband  ;  but  here  he  was  only  assisting  in  carry- 
ing  away  the  necessary  wearing  apparel  of  the  wife.]  [He  re- 
ferred to  Re^.  V.  Rosenberg,  (1  Car.  &  K.  233).] 

CocKBURN,  C.  J. — ^We  all  agree  that  this  conviction  cannot  be 
sustained. — Conviction  quashed. 

The  above  case  belongs  to  the  criminal  note  book,  but  it 
illustrates  the  essential  and  distinctive  meaning  of  the  principle, 
and  such  eases  are  not  uncommon  in  India. 

An  expression  made  use  of,  in  a  communication  addressed 
to  a  superior  oflScer,  reflecting  upon  the  character  of  the 
plaintifl^,  held  to  be  privileged,  31st  January,  1854,0.  Loughlin, 
appellant. 

In  an  action  to  recover  damages  for  defamation  of  character, 
the  plaintiff  recovered  in  the  lower  Court,  and  in  appeal,  appel- 
lant having  wholly  failed  to  show  that  he  had  even  reasonable 
grounds  for  preferring  the  charge  of  bribery,  the  judgment  of 
the  lower  Court  was  upheld.  26th  May,  1853,  Rajah  Bajender 
Singh,  appellant. 

The  plaintiff  sued  to  recover  damages  on  account  of  an  injury 
sustained  by  the  defendant  through  his  pleader's  omission  to  file 
a  plaint  for  the  reversal  of  a  summary  decree  within  time  (twelve 
months)  as  required  by  Section  6,  Regulation  VIII.  1831,  which 
action  was  dismissed  in  the  lower  Court,  and  in  the  lower  appellate 
Court  a  decree  passed  for  1707  Rs.  Held  in  appeal,  that  there 
was  nothing  to  show  a  corrupt  intention  :  it  is  no  where  proved 
that  the  defendant  was  guilty  of  any  gross  negligence  or  frau- 
dulent conduct,  in  the  course  of  the  suit,  in  which  he  was  engag- 
ed by  plaintiff,  such  as  would  bring  him  under  Section  12, 
Regulation  XXVII.  of  1814,  and  render  him  liable  to  the  full 
amount  of  damages.  An  award  for  the  actual  costs  incurred  by 
plaintiff  in  the  dismissed  suit  is  all  that  can  be  justly  charged 
against  the  appellant.  Order  accordingly.  10th  July,  1855, 
Radhakant  Bhattacherj,  appellant. 

The  plaintiff  had  been  confined  on  a  charge  of  theft,  of  which 
he  was  acquitted,  and  in  an  action  for  damages,  recovered  300 
Rs.  in  the  lower  Courts.    In  special  appeal  held,  that  the  defen- 


Digitized  by 


Google 


253 

dants  preferred  a  charge  of  theft  against  the  plaintiff  which  by 
the  Fonjdary  records  proved  to  be  groundless.  It  was  for  them 
to  show^  that  although  the  investigation  by  the  police  failed  to 
bring  home  the  charge^  yet  that  it  had  been  made  in  good  faith 
and  on  good  and  reasonable  grounds,  and  having  failed  in  this 
that  they  were  rightly  amerced  in  damages.  14th  Nov.  1855, 
Mooktakehsie  Dibbea,  appellant. 

In  special  appeal,  a  witness  to  a  deed  who  had  been  made  a 
defendant,  without  any  fraudulent  purpose,  allowed  to  be  remov- 
ed from  the  defendants,  and  examined  as  a  witness  in  the  case. 
2lst  April,  1852,  Tarnee  Chatterjea,  appellant. 

Held  in  appeal,  in  reversal  of  the  orders  of  the  lower  Court, 
that  the  words  made  use  of  by  a  judge,  in  giving  judgment 
which  reflected  upon  the  personal  character  of  a  party  to  the  suit 
were  not  actionable.  16th  March^  1853,  Molvy  Syud  Abbas 
Ali,  appellant. 

Note. — ^In  these  cases  and  others  which  come  within  this 
maxim  the  point  for  consideration  is  quo  animo  ?  It  is  a  pre- 
sumption that  the  natural  consequences  of  any  given  overt  act 
were  intended,  vide  the  note  attached  to  the  maxim  stabit  prse- 
sumptio,  &c.  Again,  in  criminalibus  sufficit  generalis  malitia 
intentionis  cum '  facto  paris  gradus,  i.  e.  an  illegal  act  will  carry 
with  it  the  presumption  of  malice — i.  e.  of  criminal  intention. 

A  mere  sale  to  a  party  for  a  specified  consideration,  although 
with  the  avowed  purpose  of  enabling  the  seller  to  prosecute  a 
claim,  held  not  to  constitute  champerty.  To  establish  champerty, 
the  consideration  must  be  indefinite  and  the  stipulation,  the 
transfer  of  a  portion  of  the  estate  in  litigation,  on  condition  that 
the  transferee  advance  money  for  the  payment  of  the  costs  and 
expenses  incident  in  carrying  on  the  case.  13th  May,  1848, 
Musst.  Shubbee,  appellant. 

If  a  man  asks  a  pawnbroker  to  advance  money  on  a  chain 
which  he  pretends  to  be  silver,  but  which  he  knows  to  be  of 
other  metal,  and  of  value  inferior  to  silver,  he  is  guilty  of  the 
misdemeanour  of  attempting  to  obtain  money  by  false  pretences. 
Reg.y.  Eoebuck,  2  Jur.,  N.  S.,  597;  25  L.  J.,  M.  C,  101— C. 
C.  R. — Digest  Jumt. 
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A  solicitor  waa,  in  1846^  appointed  a  trustee^  of  a  settlement, 
which  was  prepared  by  himself  and  his  partner,  who«  as  alleged, 
continued  to  act  as  solicitors  for  the  cestuis  que  trust  and  for 
the  petitioners.  He,  in  July,  1854,  received  the  accountant- 
general's  cheque  in  payment  of  a  sum  which  belonged  to  the 
parties  in  a  cause,  which  he  paid  in  to  his  own  bankers  to  his 
own  account,  and  subsequently  sent  to  the  petitioners  a  state- 
ment by  which  he  represented  that  a  certain  sum  had  been 
received  and  duly  invested.  In  October,  1855,  he  was  required 
to  give  information  respecting  the  state  of  the  trust  Aind,  and, 
in  reply  he  made  out  and  delivered  a  memorandum  that  a  sum 
had  been  pud  to  the  trustees  and  invested ;  but  it  afterwards 
turned  out  that  he  had  made  no  such  investment.  On  petition  pre« 
sented  for  that  purpose  by  the  co-trustees^ — Held^  that  he  had 
been  guilty  of  such  a  misrepresentation,  in  addition  to  a  breach  of 
trust,  that  he  could  not  be  allowed  to  remain  an  officer  of  the 
Court ;  and,  his  name  was  accordingly  struck  off  the  roll.  Hall, 
In  re,  2  Jur.  N,  S.,  633— V.  C.  S.— Digest  Jurist. 

A  special  appeal,  was  admitted  on  the  part  of  a  2iemindar 
appealing  against  the  orders  of  a  judge  under  Section  27,  Act 
XIX.  1838,  in  these  terms. 

The  judge  considers  that  there  is  no  proof  of  knowledge  on 
the  part  of  the  2iemindar,  appellant,  yet  as  he  has  ''  knowingly 
omitted"  to  report  the  existence  of  a  salt  khelaree  on  his  estate, 
the  judge  considers  that  under  the  above  provisions  he  is  obliged 
to  fine  the  2iemindar  to  the  extent  of  600  Rupees. 

As  we  consider,  that  no  Zemindar  can  be  considered  to  have 
knowingly  omitted  to  supply  information  as  to  the  eiistenoe  of 
a  khelaree  in  his  estate  of  which  he  had  no  knowledge;  we 
admit  this  special  appeal  to  have  the  judge's  order  reversed  as 
inconsistent  with  his  own  reasoning  on  the  facts  admitted  by 
him. 

Held,  that  the  judge's  decision  could  not  be  sustained  under 
the  Act.  That  the  law  declared  that  a  proprietor  who  knowing- 
ly omitted  to  give  notice  of  an  illicit  khelaree  or  salt  work  on  his 
estate,  within  ten  days,  shall  be  subject  to  the  penalty  of  500 
Rupees  for  every  such  salt  work,  and  that  "  such  knowledge 
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shsll  not  be  required  to  be  established  by  direct  proofs  but  may 
be  inferred  from  circumstances  at  the  discretion  of  the  judge 
deciding  the  case.^  The  only  matter  lefb  to  the  discretion  of  the 
judge  is  the  degree  of  proof  necessary  in  his  estimation  to  esta- 
blish the  culpable  knowledge  of  the  Zemindar^  but  the  fact  of 
the  Zemindar  having  omitted  to  report  what  the  judge  avers 
he  has  no  proof  to  show^ '  ever  came  to  his  knowledge^  is  no 
sufficient  ground  for  imposing  the  penalty  upon  him.  Rajchun- 
der  Boy,  appellant,  8th  September,  1855, 

Wheie  a  party  has  been  imprisoned  in  consequence  of  an 
overcharge  by  the  judgment  creditor,  the  case  Jenings  v.  Florence 
is  in  point,  taken  from  Jurist,  August  15th,  1857. 

Jenings  v.  FLOasNCB. — April  20tA  and  June  12/A. 

Action  for  malicious  arrest — Special  damage  necessary  to  sustain 

action — Pleading, 

A  declaration,  in  an  action  by  an  execution-debtor  against  his 
creditor  for  maliciously  and  without  reasonable  or  probable  cause 
arresting  the  plaintiff  for  more  than  was  due  on  the  judgment, 
alleged  as  damage  that  the  plaintiff  was  always,  during  his  de- 
tention, able  and  willing  and  offered  to  pay,  and  was  finally  dis- 
charged from  imprisonment  by  paying,  the  smaller  sum ;  and 
that  the  plaintiff,  by  reason  of  the  premises,  was  put  to  costs 
and  expenses  in  and  about  his  maintenance  during  his  detention, 
and  in  and  about  obtaining  his  discharge  : — Held,  that  the  de- 
claration sufficiently  shewed  special  damage  to  enable  the  action 
to  be  maintained,  as  the  plaintiff  at  the  trial  could  not  obtain  a 
verdict  without  proving  that  by  reason  of  the  arrest  and  deten- 
tion for  the  larger  sum  his  imprisonment  wa^  prolonged,  or  the 
expense  of  obtaining  his  discharge  increased. 

Declaration,  that  the  defendant,  on  &c.,  by  the  judgment  and 
consideration  of  the  Court  of  Common  Pleas  in  a  certain  action 
in  which  the  now  defendant  was  plaintiff  and  the  now  plaintiff 
was  the  defendant,  recovered  against  the  now  plaintiff  the  sum 
of  265^.  9s.  6d. ;  and  that  afterwards  the  now  defendant,  by 
means  of  certain  proceedings  had  under  and  by  virtue  of  the 
Common-law  Procedure  Act,  1851,  had  obtained  from  certain 
then  debtors  of  the  plaintiff,  as  garnishes  of  a  certain  debt 
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then  owing  from  the  said  debtors  to  the  plaintiff^  the  sum  of 
20^.  13*,  lid.  in  payment  and  satisfaction  of  so  much  of  the 
said  debt  of  265/.  9s.  6d. ;  and  that  the  defendant  afterwards 
wrongfully  and  maliciously  sued  and  prosecuted  out  of  the  said 
court  a  certain  writ  of  ca.  sa.  founded  on  the  said  judgment,  direct- 
ed to  the  sheriflF  of  Hampshire,  commanding  the  said  sheriff  to 
take  the  plaintiff,  and  keep  him,  to  satisfy  the  defendant  the 
said  debt  of  265/.  9*.  6i.;  and  afterwards  wrongfully  and  mali- 
ciously, and  without  any  reasonable  or  probable  cause,  indorsed 
the  said  writ  with  directions  to  levy  the  whole  of  the  said  debt 
of  265/.  9^.  6d,f  and  afterwards  wrongfully  and  maliciously,  and 
without  any  reasonable  or  probable  cause,  delivered  the  said 
writ  so  indorsed  to  the  said  sheriff,  who  afterwards,  under  the 
same,  and  within  his  bailiwick,  took  the  plaintiff  by  his  body 
and  imprisoned  him,  and  the  plaintiff  was  imprisoned  and  de- 
tained in  prison  under  the  said  writ,  to  satisfy  the  defendant 
the  whole  of  the  said  sum  of  265/.  9*.  6rf.,  for  a  long  space  of 
time,  to  wit,  from  thence  until  his  discharge  thereinafter  men- 
tioned, whereas,  at  the  said  time  of  the  said  suing  out,  indors- 
ing, delivering,  taking,  imprisoning,  and  detaining  in  prison,  a 
much  less  sum  than  the  said  sum  of  265/.  9^.  6d.,  to  wit,  the  sum 
of  244/.  15*.  Td.y  and  no  more,  was  due  and  owing  from  the  plain- 
tiff upon  the  said  judgment ;  and  that  the  plaintiff,  after  the  said 
taking,  during  the  said  detention,  and  long  before  his  discharge 
thereinafter  mentioned,  was  able  and  willing  and  offered  to  pay, 
and  always  afterwards,  during  the  said  detention,  was  able  and 
willing  to  pay,  and  afterwards  was  discharged  from  imprisonment 
under  the  said  writ  on,  and  satisfied  the  said  judgment  by,  pay- 
ment of  the  said  sum  of  244/.15*.  Id.,  and  no  more;  and  that  the 
plaintiff,  by  reason  of  the  premises,  was  necessarily  put  to  and 
incurred  divers  costs  and  expenses  in  and  about  his  maintenance 
during  the  said  detention,  and  in  and  about  obtaining  his  dis- 
charge as  aforesaid.     Demurrer  thereto,  and  joinder  therein. 

Jujie  12. — CocKBURN,  C.  J.,  now  delivered  the  following 
judgment: — This  was  an  action  for  maliciously,  and  without 
reasonable  or  probable  cause,  causing  the  now  plaintiff  to  be 
arrested  under  a  writ  of  execution  issued  upon  a  judgment  ob- 
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tained  by  the  now  defendant  against  the  plaintiff^  and  upon 
which  the  now  defendant^  as  the  declaration  alleges,  maliciously, 
and  without  reasonable  or  probable  cause,  indorsed  a  direction  to 
levy  the  whole  amount  recovered  by  the  judgment,  whereas  a 
portion  of  that  amount  had  been  previously  satisfied ;  and  the 
declaration  proceeds  to  allege,  as  damage  caused  by  the  arrest 
for  the  greater  amount,  that  the  plaintiff  was,  after  he  was 
taken,  during  his  detention,  and  before  his  discharge,  able  and 
willing  and  offered  to  pay,  and  always  afterwards  during  his 
detention  was  willing  to  pay,  and  was  finally  discharged  from 
imprisonment  npon  paying,  and  discharged  the  judgment  by 
paying,  the  smaller  sum ;  and  that  the  plaintiff,  by  reason  of 
the  premises,  was  necessarily  put  to  and  incurred  divers  costs 
and  expanses  in  and  about  his  maintenance  during  the  said 
detention,  and  in  and  about  obtaining  his  discharge  as  aforesaid. 
To  this  declaration  the  defendant  demurred,  and  the  case  was  argu* 
edon  bis  behalf  by  Mr.  Manisty,  who  admitted  the  authority  of 
the  case  of  Churchill  v.  Siggers,  (3  El.  &  Bl.  929  ;  18  Jur.  773), 
where  the  Court  of  Queen's  Bench,  in  an  elaborate  judgment, 
held  an  action  to  be  maintainable  for  a  malicious  arrest,  without 
reasonable  or  probable  cause,  for  more  than  remained  due  upon 
the  judgment,  as  in  the  present  case,  special  damage  being 
shewn  to  have  been  sustained  by  the  plaintiff  in  consequence  of 
such  arrest.  He,  however,  insisted  that  such  damage  was  not 
sufficiently  shewn  by  the  declaration  in  the  present  case.  We 
are  of  opinion  that  it  is  sufficiently  alleged.  It  would  not  be 
competent  for  the  plaintiff  at  the  trial  to  obtain  a  verdict  by 
proving  merely  that  he  was  arrested  and  kept  in  custody  for  a 
greater  amount  than  was  due,  however  improperly  indorsed,  but 
he  must  also  prove,  that  by  reason  of  the  arrest  and  detention 
for  the  larger  sum  his  imprisonment  was  prolonged,  or  the 
expense  of  obtaining  his  discharge  increased.  Judgment  must 
therefore  be  for  the  plaintiff. — Judgment  for  the  plaintiff . 
TRINITY  TERM. 
Douglas  t;.  Corbbtt. — May  22,  1856. 
Malicious  prosecution — Probable  cause — Direction  of  judge. 
In  an  action  for  a  malicious  prosecution  for  sheep  stealing,  it  ap- 
2  L 
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peared  that  plaintiff  was  possessed  of  a  sheep^  which  defendant 
claimed  as  one  of  several  stolen  from  him^  and  plaintiff  having 
appealed  to  a  neighbour  as  to  its  being  one  of  a  pen  of  sheep  which 
he  had  bonght  at  a  fair^  he  said  it  was  not  one  of  that  bteed. 
Defendant  then  took  away  the  sheep.  Plaintiff  sued  him  in  the 
coanty  court ;  and  defendant  indicted  plaintiff^  but  he  was  acquit- 
ted.  The  sheep  was  not  defendant's,  but  the  jury  found  that 
defendant  believed  that  it  was,  and  that  he  had  reasonable  ground 
for  so  believing.  The  judge  thereupon  ruled  that  there  was 
reasonable  and  probable  cause  for  the  prosecution: — Held,  by 
Coleridge  and  Crompton,  J  J.,  (Erie,  J.,  dissenting),  that,  under 
the  circumstances,  the  fact  of  the  defendant's  belief,  and  the 
finding  of  the  jury  that  he  had  reasonable  ground  for  that  belief, 
were  sufficient  to  justify  the  ruling  of  the  judge. 

Action  for  maliciously,  and  without  reasonable  and  probable 
cause,  indicting  the  plaintiff  for  sheep  stealing.  Plea,  not  guilty, 
on  the  trial,  before  Bramwell,  B.,  at  the  Oxfordshire  Spring 
A  ssizes,  it  appeared  that  the  plaintiff  was  a  fanner,  who,  in  October, 
1855,  sold  seven  sheep.  The  purchaser  took  them  soon  after  to 
a  neighl^uring  fair,  and  the  defendant,  who  was  also  a  £eurmer, 
seeing  them  there,  claimed  six  of  them  as  his  sheep,  which  had 
been  stolen,  with  four  others,  from  him  in  September  preceding* 
The  plaintiff  asserted  that  they  were  part  of  a  lot  of  seventeen 
which  he  had  had  for  months,  and  that  he  still  had  four  of  the 
lot  at  his  farm,  which  the  defendant  might  see.  The  defendant 
went  to  the  plaintiff's  farm  with  his  shepherd  and  a  policeman, 
and  there  saw  the  four  sheep.  The  defendant  and  the  shepherd 
claimed  one  of  them,  as  one  of  those  stolen  from  the  defendant. 
While  they  were  taking  it  away  the  plaintiff  came  up,  and  a 
discussion  ensued,  in  which  the  plaintiff  asserted  that  this  was 
one  of  a  pen  of  seventeen  sheep  which  he  had  bought  in  June 
at  Banbury  fair;  the  defendant  asserting  that  it  was  one  of  the 
ten  which  had  been  stolen  from  his  field  in  September.  A  neigh- 
bour was  appealed  to  by  the  plaintiff,  who,  after  examining  the 
sheep,  said  it  was  not  one  of  the  same  breed  as  the  pen  of 
seventeen  which  he  knew  the  plaintiff  had  purchased  at  Banbury 
fair.    The  defendant  then  drove  away  the  sheep.    The  plaintiff 


Digitized  by 


Google 


259 

aflerwards  sued  him  ih  the  county  court  for  taking  his  sheep ; 
And  thereupon  the  defendant  laid  an  information  before  a 
magistrate  against  the  plaintiff  for  felony^  and  a  warrant  was 
issued^  upon  which  he  was  taken  into  custody.  The  plaintiff  did 
not  produce  satisfactory  evidence  that  he  had  purchased  sheep, 
and  was  committed  for  trials  but  ultimately  he  was  acquitted. 
From  the  evidence  given  at  the  trial  of  this  cause  it  appeared  that 
the  sheep  in  question  was  one  of  the  pen  of  seventeen  purchased 
by  the  plaintiff  in  June,  and  therefore  was  not  the  property  of 
the  defendant.  The  learned  judge  said  that  the  question  of 
reasonable  and  probable  cause  was  for  him^  but  he  asked  the  jury 
to  say  whether  the  sheep  were  so  like  those  which  the  defendant 
bad  lost  that  he  might  reasonably  suppose  that  it  was  his ;  and 
on  the  question  of  malice,  he  told  the  jury  that  they  must  find 
actual  malice^  apart  from  the  want  of  reasonable  and  probable 
cause ;  that  there  was  no  evidence  of  any  actual  malice^  but  if 
they  could  find  any,  they  would  say  so.  The  counsel  for  the 
plaintiff  submitted  that  the  jury  ought  to  have  been  directed 
that  they  might  find  malice,  from  the  absence  of  reasonable  and 
probable  cause,  ^ting  Mitciell  v.  feniins,  (5  B.  &.  Ad.  588)  ^  and 
1  TayL  Ev.  46,  2nd  ed.  The  jury  found  that  the  defendant 
believed  that  the  sheep  was  his,  and  that  he  had  reasonable 
ground  for  so  believing.  The  learned  judge  ruled,  that  under 
the  circumstances  there  was  reasonable  and  probable  cause  for 
the  prosecution ;  and  directed  a  verdict  to  be  entered  for  the 
defendant.     In  Easter  Term,  (April  16) . 

Keating  moved  for  a  rule  nisi  for  a  new  trial,  on  the  ground 
of  misdirection. — [Lord  Campbell,  C.  J. — It  would  have  been 
better  if  the  question  had  been  left  to  the  jury  whether  the 
sheep  was  so  like,  that  the  defendant  reasonably  might  and  did 
suppose  it  to  be  his.  CrompUm,  J. — Further :  it  might  be  that 
though  the  defendant  supposed  the  sheep  was  his,  it  did  not 
f<^ow  that  he  thought  that  the  plaintiff  stole  it.  Lord  Camp^ 
belly  C.  J. — The  question  will  be,  whether  the  judge  wto  justi- 
fied in  ruling  that  there  was  reasonable  and  probable  cauie  for 
the  prosecution.] — Rule  nisi. 
2  L  2 
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CoLEBiDGB^  J.^ — I  am  of  opinion  thai  this  rule  should  be 
discharged.  Cases  of  this  sort  are  extremely  important^  and 
sometimes  full  of  practical  difficulty.  The  case  of  Panlon  v.  WiU 
Hams,  in  error^  (2  Q.  B.  196),  is  right  in  theory,  and  we  are  bound 
by  it.  But  no  judge  has  sat  long  on  the  bench  without  feeling  a 
difficulty  in  applying  the  rule  laid  down  in  that  case  to  a  jury.  I 
think  that  rule  has  been  properly  acted  upon  in  this  case,  and 
therefore  there  has  been  no  misdirection. 

The  rule  laid  down  in  Panlon  v.  Williams  is,  that  though  the 
question  of  reasonable  and  probable  cause  may  depend  upon 
numerous  and  complicated  facts  and  inferences,  it  is  for  the 
judge  to  leave  to  the  jury  to  find  the  facts,  and  the  inferences 
to  be  drawn  therefrom,  and  to  determine,  according  to  their 
finding,  whether  there  was  reasonable  and  probable  cause  for 
instituting  the  prosecution.  In  this  case  there  were  many  con- 
flicting facts,  but  one  fact  found  by  the  jury  was,  that  the  defen- 
dant did  believe  the  sheep  to  be  his.  That  fact,  however,  is  not 
enough :  it  is  not  enough  that  the  defendant  blindly  and  inconsi** 
derately  believed — there  must  be  reasonable  ground  for  his  enter- 
taining that  belief;  and  then,  under  some  circumstances,  that  may 
decide  whether  there  was  reasonable  and  probable  cause  for  insti- 
tuting the  prosecution.  Here  the  circumstances  were  such  that 
those  two  things  only  were  wanted  to  found  a  reasonable  and  pro- 
bable cause.  The  judge  has  assumed  that  the  plaintiflT  really 
believed  the  sheep  to  belong  at  him.  Then  he  asked  the  jury 
whether,  under  all  the  circumstances,  the  defendant  had  reason- 
able ground  for  believing  that  the  sheep  did  belong  to  him.  If 
he  had  drawn  the  attention  of  the  jury  to  one  or  two  facts  only 
in  the  cause,  he  would  have  done  wrong,  because  he  might  have 
drawn  their  attention  away  from  material  facts. 

Erls,  J. — I  am  of  opinion  that  this  rule  should  be  made 
absolute.  [After  stating  the  facts,  his  Lordship  proceeded:] 
The  learned  judge  has  made  the  question,  whether  there  was 
reasonable  and  probable  cause  for  instituting  the  prosecution, 
depend  upon  whether  the  defendant  had  reasonable  ground  for 
believing  that  the  sheep  was  his  under  the  circumstances. 
*  Lord  Campbell,  C.  J.,  was  in  the  Central  Criminal  Court. 
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CaoMPTON,  J. — I  do  not  see  my  way  to  say  that  the  learned 
judge  was  wrong.  The  fact  of  the  defendant  having  reasonable 
ground  for  believing  that  the  sheep  was  his  is  not  decisive  whe- 
ther there  was  reasonable  and  probable  cause.  But  if  he  had 
reasonable  ground  for  believing  that  the  sheep  was  his  property^ 
there  would  arise  sufficient  to  justify  the  ruling  in  question  ;  but 
it  must  be  reasonable  ground  to  the  defendant's  own  mind.  The 
jury  thought  that  he  had  reasonable  ground  for  believing  that 
the  sheep  was  his  and  that  being  so^  under  all  the  circum- 
stances, I  think  there  was  reasonable  and  probable  cause  for 
instituting  the  prosecution. — Rule  discharged. 

Where  a  false  and  fraudulent  representation  has  been  made 
in  writing,  within  the  9  Geo.  4,  c.  14,  s.  6,  concerning  the  cha- 
racter or  credit  of  a  third  person,  to  the  intent  and  purpose  that 
such  third  person  may  obtain  credit,  and  he  does  obtain  credit, 
an  action  will  lie  against  the  person  making  the  misrepresenta- 
tion, at  the  suit  of  the  person  injured  by  giving  the  credit,  though 
there  may  have  been  other  circumstances  which  concurred  in 
inducing  such  credit,  if  the  representation  substantially  and 
mainly  conduced  to  the  obtaining  of  the  credit.  JFade  v.  Tatlon, 
(in  error).  18  C.  B.  871 ;  2  Jur.,  N.  S.,  491 ;  25  L.  J.,  C.  P., 
240— Exch,  Cham. 

Where,  therefore,  the  plaintiff  was  referred  to  the  defendant 
for  information  concerning  the  circumstances  and  credit  of  a 
third  person,  and  received  a  letter  from  the  defendant  containing 
certain  misrepresentations  which  she  knew  to  be  false,  and  after- 
wards the  defendant  made  oral  misrepresentations,  and  the  plain- 
tiff was  induced  to  deliver  some  furniture  to  the  third  person,  and 
received  damage  thereby  : — Held,  that  the  judge  was  right  in 
telling  the  jury,  that  if  the  plaintiff  was  substantially  and 
mainly  induced  by  the  letter  of  the  defendant  to  part  with  the 
furniture,  she  was  entitled  to  a  verdict. — Id. 

A  declaration  alleged  that  the  plaintiff  was  lawfully  in  the 
defendant's  house,  as  a  visitor,  by  his  invitation,  and  that  for 
the  purpose  of  leaving  the  house,  the  plaintiff,  with  the  defen- 
dant's permission  and  knowledge,  opened  a  glass  door  of  the 
defendant's  which  it  was   necessary  to  open,  and  that  by  the 
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carelessness,  negligence,  and  defauU  of  the  defendant,  the  door 
was  in  an  inseenre  and  dangerous  condition,  and  unfit  to  be 
opened ;  by  reason  whereof,  and  of  the  carelessness,  negligence, 
default,  and  improper  conduct  of  the  defendant,  a  piece  of  glass 
fell  from  the  door  upon  the  plaintiff,  and  injured  him  : — Held, 
that  the  declaration  disclosed  no  cause  of  action  agaiiMt  the 
defendant.  Southcoie  v.  Stanley,  1  H,  &  N.  247 ;  25  L.  J., 
Exch^  339.— 2>?>e*^,  Jurist. 

The  principle  in  the  case  below  is  of  general  application. 

Extortion  of  fees  hy  Surveyor, 1 — By  sect.  79  of  7  &  8  Vict, 
c.  84,  "  if  any  surveyor  demand  or  wilfully  receive  any  higher 
fee  than  he  shall  be  entitled  to  under  this  act,  or  if  in  his  capa- 
city of  surveyor  he  receive  a  fee  for  any  act  or  omission  in 
respect  of  which  he  is  not  entitled  to  any  remuneration,"  he 
shall  be  subject  to  fine,  or  to  be  discharged  from  his  ofiice  : — 
Held,  by  Erie,  J.,  that  the  second  clause  applied  to  cases  where 
the  demand  was  knowingly  made  without  a  colour  of  right ; 
and  by  Coleridge,  J.,  that  it  was  confined  to  the  case  where  the 
surveyor  received  a  fee  wholly  unauthorised  by  the  statute,  even 
if  he  had  done  or  omitted  to  do  the  act  on  the  doing  or  omitting 
to  do  which  he  founded  his  claim  to  receive  it ;  Wtghtman,  J., 
concurring.  E<?^.  v.  Badger,  6  El.  &  Bl.  137 ;  2  Jur.,  N.  S., 
419 ;  25  L.  J.,  M.  C,  SI.— Digest,  Jurist. 

Privileged  Communicaiions.] — When,  in  an  action  for  libel, 
the  defendant  insists  that  the  publication  is  privileged,  it  is  for 
the  judge  to  rule  whether  the  occasion  creates  the  privilege. 
If  the  occasion  create  such  privilege,  but  there  is  evidence  of 
express  malice,  either  from  extrinsic  circumstances  or  from  the 
language  of  the  libel  itself,  the  question  of  express  malice 
should  be  left  to  the  jury.     Cooie  v.  JFildes,  5  El.  &  Bl.  3*9  ; 

1  Jur.,  N.  S.,  610 ;  24  L.  J.,  Gt.  B.,  SeT.— Digest,  Jurist. 

The  defendant  was  deputy  clerk  of  the  peaoe,  and  (under  the 

2  &  8  Will.  4,  c.  45,  ss.  55,  56,  and  6  &  7  Vict.  c.  18,  ss.  49, 
54,)  submitted  to  the  quarter  sessions  his  account  of  the  expens* 
es  of  printing  the  register  of  county  voters,  and  previously  to 
this,  he  addressed  a  letter  to  a  finance  committee  of  magistrates, 
explaining  why  he  had  taken  away  the  contract  for  printing 
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from  the  plaintiffs  (who  were  printers,  whom  he  formerly 
employed  for  the  purpose),  stating  therein  that  he  thought  it 
his  dnty  to  report  the  ciroomstanoes,  -  particularly  as  the  charac- 
ter and  conduct  of  the  persons  who  are  chieHy  employed  by  the 
county  as  printers  and  stationers  are  involved.  The  letter  then 
stated  circumstances  to  shew  that,  as  appeared  from  a  compari- 
son with  terms  offered  by  other  printers,  the  plaintifis  had 
demanded  too  high  terms,  upon  grounds  not  supported  by  fact, 
and  it  concluded,  '^  Under  the  circumstances  I  have  stated,  it 
will  be  seen  that  I  had  no  alternative  but  to  adopt  the  course 
I  have  taken,  rather  than  submit  to  what  appears  to  have  been 
an  attempt  to  extort  a  considerable  sum  from  the  county  by 
misrepresentation:'^ — Held,  that  the  occasion  was  privileged, 
but  that  there  was  evidence,  from  the  language  of  the  letter, 
that  there  was  express  malice,  and  tliat  it  was  a  question  for  the 
jury,  whether  there  was  such  malice,  and  that  the  judge  could 
neither  nonsuit  nor  direct  a  verdict  for  the  plaintiff. — Id, 

A  communication  made  bon&  fide  upon  any  subject-matter  in 
which  the  party  communicating  has  an  interest  or  in  reference 
to  which  he  has  a  duty,  is  privileged  if  made  to  a  person 
having  a  corresponding  interest  or  duty,  although  it  contain 
criminatory  matter  which,  without  the  privilege,  would  be 
slanderous  and  actionable ;  and  this,  though  the  duty  be  not  a 
legal  one,  but  only  a  moral  or  social  duty  of  imperfect  obliga* 
tion.  Harrison  v.  Bwh,  5  El.  &  Bl.  3i4;  1  Jur.,  N.  S.,  846 ; 
26  L.  J.,  Q.  B  ,  2h.— Digest,  Jurist. 

The  defendant  having  given  notice  of  dismissal  to  his  foot- 
man and  cook,  they  separately  went  to  him  and  asked  his  reason 
for  discharging  them,  when  he  told  each  (in  the  absence  of  the 
other)  that  he  (or  she)  was  dischaiged  because  both  had  been 
robbing  him ;  whereupon  each  brought  an  action  for  the  words 
so  spoken  to  the  other : — Held,  a  privileged  communication,  and 
not  defamatory.  Manby  v,  Witt,  and  Eastmead  v.  Same,  18  C. 
B.  544 ;  2  Jur.,  N.  S.,  1 004 ;  26  L.  J.,  C.  P.,  lU.— Digest,  Jurist. 

The  annexed  case  taken  from  the  Jurist,  13th  December, 
1856,  will  be  useful,  perhaps  valuable,  as  showing  what  pleas  may 
be  admis»ble  in  actions  for  defamation  by  public  officers. 
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The  Earl  of  Lucan  v.  Smith. — Nov.  2Ut,  1856. 
Libel — Pair  comment ^  8fc, — Pleading  several  pleas. 

In  an  action  for  a  libel  in  a  newspaper^  the  defendant  proposed 
to  plead,  first,  the  general  issue  ;  and,  secondly,  a  plea  setting 
out  various  circumstances  connected  with  the  conduct  of  the 
plaintiff  averring  that  the  alleged  libel  was  a  fair  and  bon&  fide 
comment,  without  malice,  on  the  conduct  of  the  plaintiff  in  a 
public  capacity.  The  Court  refused  to  allow  this  latter  plea, 
but  gave  the  defendant  leave  to  plead  the  general  issue,  with  a 
plea  alleging  simply  that  the  supposed  libel  was  a  fair  and  bon& 
fide  comment,  &c.  ^ 

Field  moved  for  leave  to  plead  two  pleas  to  the  same  subject- 
matter.  This  was  an  action  of  libel  brought  by  the  Earl  of 
Lucan  against  the  Daily  News,  for  an  article  which  appeared  in 
that  paper  of  the  26th  July,  1856,  reflecting  on  the  conduct 
of  the  plaintiff  during  the  war  in  the  Crimea,  where  he  held 
a  high  military  command.  To  this  the  defendant  proposed  to 
plead,  first,  the  general  issue;  and,  secondly,  a  special  plea 
setting  out  certain  circumstances  connected  with  that  war,  the 
issuing  of  a  commission  to  the  Crimea  to  inquire  into  the 
conduct  of  it,  and  a  subsequent  inquiry  on  the  same  subject 
by  a  military  board  in  England,  together  with  their  report ; 
the  plea  concluding  with  an  averment  that  the  alleged  libel 
was  a  fair  and  bond,  fide  comment,  without  malice,  on  the 
conduct  of  the  plaintiff  in  a  public  capacity.  [Pollock,  C.  B. — 
Does  not  that  averment  amount  to  the  general  issue  ?  I  suppose 
you  want  to  justify  so  much  of  the  article  as  is  not  a  fair 
comment.]  No ;  but  it  is  essential  for  us  to  shew  on  the  record 
what  we  have  commented  upon.  The  report  of  the  commis- 
sioners would  be  evidence  at  the  trial,  and  if  offered  in  evidence 
without  being  pleaded,  the  other  side  might  complain  of 
surprise. 

Lush  shewed  cause  in  the  first  instance. — ^This  is  one  of  a 
species  of  new-fangled  pleas  which  are  creeping  into  use, 
whereby  the  opposite  side  is  embarrassed,  and  much  irrelevant 
matter  is  put  on  the  record  in  order  that  it  may  be  rendered 
admissible  in  evidence  at  the  trial.     This  plea  does  not  justify 
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the  libel^  and  the  only  part  of  the  plea  which  has  any  bearing 
on  the  case  is  that  portion  which  alleges  the  article  in  question 
to  be  a  fair  and  bon4  fide  comment  on  the  conduct  of  the 
plaintiff.  But  even  this  is  unnecessary^  for  Hoare  v.  Silverlock 
(9  C.  B.  20)  is  an  express  authority  that  that  is  evidence  under 
the  general  issue.  Beg.  Gen.,  Trin.  T.,  1853,  r.  2,  directs 
that ''  several  pleas,  &o.  founded  on  the  same  ground  of  answer 
or  defence  shall  not  be  allowed/^  [Bramwell,  B. — If  the 
supposed  libel  is  a  fair  comment,  what  occasion  was  there  to 
preface  that  allegation  in  the  plea  with  these  additional  facts  ?] 

Pollock,  C.  B. — ^I  do  not  agree  with  Mr.  Lush  in  thinking 
that  the  jury  could  be  put  in  a  worse  position  if  this  additional 
matter  were  placed  on  the  record,  because,  if  evidence  irrelevant 
to  the  issue  is  offered,  the  judge  ought  to  reject  it.  But,  on 
the  other  hand,  I  do  not  at  all  agree  with  Mr.  Field  in  thinking 
that  there  is  any  necessity  for  putting  it  there.  If  the  defen* 
dant  apprehends  that  in  the  event  of  certain  evidence  being 
given  the  opposite  party  will  complain  of  surprise,  he  bad  better 
send  him  a  notice  of  his  intention  to  offer  that  evidence.  Whe- 
ther it  is  admissible  or  not,  I  decline  expressing  an  opinion  at 
present.  But  we  will  allow  the  defendant  to  add  to  the 
general  issue  a  plea  alleging  simply  that  the  supposed  libel  was 
a  fair  and  bonft  fide  comment,  without  malice,  on  the  acts  of 
the  plaintiff  as  a  public  man. 

Aldbhson,  B. — If  this  is  really  a  fair  comment  on  a  public 
man,  you  are  entitled  to  prove  everything  that  constitutes 
it  a  fair  comment.  Still  the  question  remains,  can  these  facts 
be  given  in  evidence  under  the  general  issue  ? 

BfiAiiWELL  and  Watson,  BB.,  concurring — Rule  aceordinglt/^ 

Davison  v.  Doncan  and  another.— Jirff.  23,  Jurut,  Beporis. 

Liiel— 'Privileged  comnmnication — Public  meeting — Report  in 
newepaper — Commssioners  of  improvement  act. 

Declaration  for  a  libel  published  in  a  newspaper.     Plea, 

that  the  libel  was  a  true  report  of  the  proceedings  at  a  public 

meeting  of  commissioners  for  putting  a  local  improvement  act 

into  execution,  and  that  there  was  no   malice  on  defendant's 

2  M 
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part   in  publishing  the  same  : — Held^  that   the   plea  was  no 
answer. 

Lord  Campbell,  C.  J. — ^I  am  of  opinion  that,  as  the  law 
now  stands,  this  plea  is  bad.  A  fair  aeconnt  of  what  takes 
place  in  courts  of  justice,  if  published  bonft  fide  is  privileged ; 
and  this  is  a  most  beneficial  rule,  because  the  public  have  a 
great  interest  in  knowing  the  proceedings  in  courts  of  justice  ; 
and  what  passes  there  is  under  the  control  of  the  judges ;  and 
the  inconvenience  which  arises  from  allowing  such  a  privilege 
is  infinitesimally  small  compared  with  the  benefit  which  it 
confers.  Some  years  ago  an  attempt  was  made  in  the  Legisla- 
ture to  extend  the  privilege  to  some  extent,  but  it  failed,  and 
I  am  not  aware  that  the  doctrine  that  the  privilege  applies 
to  public  meetings  has  ever  before  been  contended  for  in  a  court 
of  justice ;  and  certainly,  if  established,  it  would  be  extending 
the  privilege  to  an  alarming  extent,  and  I  should  think  would 
not  be  permitted,  without  some  guards  to  protect  private 
character.  If  this  plea  was  good,  a  fair  account  of  what  took 
place  at  any  public  meeting  might  lawfully  be  published, 
whatever  injiny  it  might  do  to  the  private  character  of  indivi- 
duals ;  and  this  right  of  publication  would  apply  to  meetings 
of  the  inhabitants  of  a  county  to  address  the  Crown  or  petition 
the  two  Houses  of  Parliament,  and  to  the  meetings  of  a  town 
council  and  of  a  vestry  held  for  -the  purpose  of  laying  a  poor 
rate  or  considering  the  removal  of  a  pauper.  If  the  mere  fact 
of  the  meeting  being  a  public  one,  and  of  the  proceedings 
being  fairly  reported,  would  exonerate  the  printer  or  publisher 
of  the  journal  in  which  the  report  appeared,  in  what  situation 
would  a  person  who  had  been  calumniated  at  a  meeting  be 
placed  ?  He  would  have  no  ground  for  an  action,  though  the 
accusation  was  false,  and  therefore  would  have  no  opportunity 
of  vindicating  his  character.  We  have  no  authority  to  extend 
the  privilege.  Possibly  the  Legislature  may  think  it  right  to 
extend  the* privilege  to  the  proceedings  in  the  two  Houses  of 
Parliament  and  to  certain  public  meetings ;  but  as  the  law  now 
stands  this  action  is  maintainable^  and  we  are  bound  to  give 
judgment  for  the  plaintiflF. 
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CoLERiDOEj  J. — ^With  respect  to  the  privilege  contended  for, 
there  is  no  difference  between  a  publication  by  a  newspaper 
or  a  private  individual ;  in  neither  case  can  it  be  alleged  to  be 
done  in  the  discharge  of  a  duty.  The  publisher  of  a  newspaper, 
as  well  as  the  private  individual,  must  publish  it  on  his  own 
responsibility,  and  bring  himself  within  the  acknowledged 
principle  which  justifies  him.  With  regard  to  proceedings  in 
courts  of  justice,  the  privilege  of  publishing  reports  of  them  is 
almost  universal ;  but  there  is  a  difference  between  the  great 
courts  of  justice,  where  the  proceedings  are  not  ex  parte,  and 
the  smaller  courts,  in  this  respect — that  in  the  latter,  where 
the  proceedings  are  ex  parte,  a  different  rule  prevails;  but 
there  is  no  authority  that  whatever  is  said  at  a  public  meeting, 
or  a  meeting  of  official  persons  authorised  to  assemble  for  a 
particular  purpose,  although  it  be  libellous,  becomes  public 
property,  and  that  it  may  be  published  in  a  newspaper  by 
a  private  person.  I  apprehend  that  the  foundation  for  allowing 
the  privilege  in  the  case  of  courts  of  justice  is  that  stated  by 
my  Lord,  viz.  that  the  injury  it  does  to  individuals  is  small 
compared  with  the  immense  good  which  the  exercise  of  it 
confers  upon  the  public ;  but  it  does  not  apply  to  a  publication 
of  the  proceedings  at  a  meeting  such  as  the  present. 

WiGHTMAN,  J. — A  person  who  publishes  what  is  libellous 
is  prim&  facie  answerable,  unless  he  can  shew  that  he  is  justified, 
by  shewing  that  what  he  published  was  true,  or  that  he  was 
warranted  by  its  being  a  faithful  report  of  a  judicial  proceeding, 
or  it  may  be  of  some  proceeding  in  Parliament,  subject  to  this 
condition,  that  if  it  is  a  report  of  a  proceeding  in  a  court  of 
justice,  it  must  be  a  correct  report;  and  the  ground  of  this 
privilege  is,  that  the  superior  benefit  to  the  public  from  having 
all  that  takes  place  made  public  is  considered  as  superseding 
all  inconvenience  which  may  possibly  arise  to  individuals ;  and 
that  which  is  spoken  within  the  walls  of  Parliament,  when 
published  by  a  member  himself,  cannot  be  justified,  if  calum- 
nious, on  the  ground  of  its  being  a  correct  report  of  the 
speech.  (Rex  v.  Creevey,  1  Mau.  &  S.  278).  It  would  be  a 
very  dangerous  extension  of  the  rule  if  what  was  said  at  any 
2  M  2 
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public  meeting  might  be  published.  There  is  no  ground  for 
laying  that  thia  is  a  privileged  communication. 

Crompton,  J.,  concurred. 

Lord  Campbell^  C.  J. — In  Rea  v.  Creevey,  (1  Mau.  &  S* 
273)^  and  in  Lord  Abingdon's  case^  {Rex  w.  Lord  Abingdon^! 
£sp.  226) ,  it  was  held,  that  if  a  member  of  Parliament  publish* 
es  a  calumnious  attack  upon  an  individual  made  by.  him  in  a 
speech  in  Parliament,  he  is  not  protected ;  but  if  a  member  of 
the  House  of  Commons  repeats  to  his  constituents  what  he 
said  in  the  House,  for  the  purpose  of  explaining  his  conduct 
to  them,  I  should  think  that  it  would  be  privileged,  and  that 
he  would  not  be  liable  to  any  proceedings,  civil  or  criminal. 

WiGHTMAN,  J. — ^I  only  alluded  to  Rex  v.  Creevey  as  shewing 
that  there  was  a  limitation  on  the  privilege  of  publishing 
a  correct  report  of  what  was  said  in  Parliament,  and  that  a 
general  publication  was  not  justified. — JvJigment  for  plaintiff . 

Note, — Excusat  aut  extenuat.  ''  In  capital  causes,  infavorem 
vitse  the  law  will  not  punish  in  so  high  a  degree,  except  the 
malice  of  the  will  and  intention  appear, — but  in  civil  trespasses 
and  injuries  that  are  of  an  inferior  nature,  the  law  doth  rather 
consider  the  damage  of  the  party  wronged,  than  the  malice  of 
him  that  was  the  wrong-doer."  For  instance,  the  law  makes  a 
difference  between  killing  a  man  upon  malice  aforethought  and 
upon  present  heat  and  provocation  because,  in  maleficiis  voluntas 
spectatur  non  exitus,  but  if  I  slander  a  man  and  merely  damnify 
him  in  his  name  and  credit,  it  is  not  material  whether  I  do  so 
upon  sudden  choler  or  of  set  malice,  but  I  shall  be  in  either 
case  answerable  for  damages  in  an  action  on  the  case.  For  there 
is  a  distinction  in  this  respect  between  answering  civiliter  et 
criminaliter  for  acts  injurious  to  others.  In  the  latter  cases  the 
maxim  applies,  actus  non  facit  reum  nisi  mens  sit  rea — but  it  is 
otherwise  in  civil  actions  where  the  intent  is  immaterial,  if  the 
act  done  be  injurious  to  another.  Broome's  Legal  Maxims, 
p.  238,  239.  Some  of  the  illustrations  as  given  above  are  at 
variance  with  this  established  principle,  the  relevancy  of  which 
will  probably  be  considered  in  hereafter  cases,  should  the  princi- 
ple be  pleaded  by  the  bar. 
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The  case  of  Stevens  v.  M.  C.  B.  Railway  Co/s  taken  irom 
Jurist,  28th  October^  ]  854,  will  show  that  a  prosecution  without 
probable  cause  is  a  malicious  prosecution,  this  may  be  usefully 
referred  to  by  our  own  Courts. 

Stevens  v.  The  Midland  Counties  Railway  Company. 

— June  22nd. 

Corporation — Malicious  Prosecution, 

QuBsre,  whether  an  Action  for  a  Prosecution  instituted  mali* 
ciously  and  without  reasonable  and  probable  cause  is  maintain- 
able against  a  Corporation  ? 

The  prosecuting  a  person  with  any  other  motive  than  that 
of  bringing  a  guilty  party  to  justice  is  a  malicious  prosecution 
in  law;  as,  for  instance,  where  a  prosecution  is  instituted 
against  a  person  with  a  view  of  terrifying  parties  from  the  com- 
mission of  some  prevalent  ofiTence — Per  Alderson  and  Martin,  BB. 

This  was  an  action  for  maliciously  and  without  reasonable 
and  probable  cause  prosecuting  the  plaintiff  for  stealing  a 
tarpaulin  belonging  to  the  Midland  Counties  Railway  Company, 
a  body  incorporated  by  Act  of  Parliament,  and  was  brought 
against  that  body  and  one  Landor,*  who  acting  as  their  servant 
had  instituted  the  prosecution  in  question.  At  the  trial  a  great 
deal  of  evidence  was  adduced,  part  of  which  went  to  shew 
that  the  prosecution  of  the  plaintiff  had  been  instituted  not 
so  much  from  a  belief  in  his  guilt  as  to  terrify  others,  many 
depredations  on  the  property  of  the  company  having  been 
committed  by  parties  unknown.  The  judge  left  the  question  of 
reasonable  and  probable  cause  to  the  jury,  who  found  for  the 
plaintiff;  leave  being  reserved  to  move  to  enter  a  verdict  for 
either  or  both  defendants  on  the  following  grounds — first,  that 
an  action  for  malicious  prosecution  is  not  maintainable  against 
a  corporation ;  secondly,  that  Landor  was.  not  proved  their 
agent  in  instituting  the  prosecution ;  and,  thirdly,  that  there 
was  no  evidence  of  malice  even  as  against  him. 

fTAateley  and  Gray  shewed  cause. — First,  as  to  Landor,  there 
was  evidence  that  in  this  prosecution  he  acted  not  only  without 
reasonable  and  probable  cause,  which  would  in  itself  be  sufficient 
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to  maintain  the  action,  but  that  he  was  actuated  by  malice. 
Secondly,  although  there  is  no  case  in  point,  the  company  are 
on  principle  liable  in  this  sort  of  action.  A  corporation  is  liable 
in  every  instance  where  they  have  committed  any  violation  of 
social  duty,  as  appears  from  several  authorities.  In  TAe  Eastern 
Counties  Railway  Company  v.  Broom  (6  Exch.  314)  it* was  held 
that  trespass  lies  against  a  corporation  aggregate  for  an  assault 
committed  by  their  servant  authorised  by  them  to  do  the  act, 
or  if  done  without  their  authority,  afterwards  ratified  by  them. 
There  a  case  having  been  cited  from  the  Year  Books,  that  a 
corporation  cannot  beat  another  or  do  treason  or  felony  in  their 
corporate  character,  Maule,  J.,  interposed — "That  must  be 
taken  to  mean  that  a  corporation  is  not  liable  criminaliter  for 
such  acts ;"  and  Wightman,  J.,  afterwards  adds — "  If  a  corpo- 
ration can  hold  realty,  why  may  not  they  commit  an  assault 
by  turning  a  trespasser  off  their  land?  Their  answer  to  an 
action  would  be,  that  although  they  committed  the  assault,  it 
was  committed  in  the  defence  of  their  property."  A  corporation 
aggregate  may  be  indicted  not  only  for  a  non-feasance,  (Reg. 
V.  The  Birmingham  Railway  Company,  8  Q.  B.  223),  but  also 
for  a  misfeasance,  [Reg.  v.  The  North  of  England  Railway 
Company,  9  Q.  B.  315),  and  is  liable  in  trespass  quare  clausum 
fregit :  {Maund  v.  The  Monmouthshire  Canal  Company ^  4  Man. 
&  G.  452) .  [Piatt,  B. — If  this  objection  be  well  founded,  it 
might  have  been  taken  in  Chilton  v.  The  London  and  Croydon 
Railway  Company,^  {16  M.  &  W.  212).]  Very  serious  conse- 
quences would  ensue  were  the  law  otherwise,  for  a  corporation 
might  through  malicious  motives  do  the  most  lawless  and 
oppressive  acts  against  individuals,  and  yet  be  irresponsible. 
[Alderson,  B. — No.  If  a  corporation  authorise  an  unlawful 
act  they  are  responsible  for  it ;  but  that  is  a  different  thing 
from  their  having  a  malus  animus.  li,  for  instance,  the  direo- 
tors  of  a  company  knowingly  and  maliciously  direct  the  prosecu- 
tion of  an  innocent  man,  they  are  personally  responsible  for  it, 
because  the  company  cannot  be  supposed  to  have  invested  them 
with  authority  for  such  a  purpose.]  In  Sears  v.  Lyons,  (8 
Stark.  317),  where  an  action  was  brought  for  throwing  poisonous 
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matter  upon  the  plaintiflf*s  premises  in  order  to  poison  his  poultry, 
it  was  held  by  Lord  Tenterden  that  the  jury  in  estimating 
the  damages  might  consider  not  merely  the  amount  of  damage 
sustained^  but  the  intention  with  which  the  act  was  done,  if 
done  for  insult  or  injury :  and  in  trespass  quare  clausum  fregit, 
the  jury  may  give  substantial  damage,  though  no  actual  injury 
is  caused:  {Merest  v.  Hai-vey^  1  Marsh.  139).  [JUerson, 
B. — ^Eveii  if  this  sort  of  action  were  maintainable  against  the 
company,  I  do  not  see  any  evidence  against  them,  for  they  have 
constituted  Landor  their  agent  to  act  only  lawfully,  not  unlaw- 
fully, for  them.  As  far  as  Landor  is  concerned  we  will  hear  the 
other  side.] 

Keating^  HuddlestoUy  and  Powell,  contra. — It  is  not  disputed 
that  if  a  corporation  direct  their  officer  to  do  a  legal  act,  he 
may  so  conduct  himself  in  the  execution  of  it  as  to  render 
himself  liable  to  an  action.  In  thig  respect  the  law  is  the  same 
as  in  the  case  of  a  private  individual  and  his  agent.  But  where, 
as  here,  the  principal  and  agent  are  joined  as  defendants  in  an 
action,  the  judge  ought  to  tell  the  jury,  that  if  in  doing  the 
unlawful  act  complained  of,  the  agent  was  acting  under  the 
direction  of  his  principal,  without  malice  dehors  that  direction, 
he  is  not  accountable.  Then  this  action  is  not  sustainable 
without  proof  of  actual  malice.  In  an  action  for  a  malicious 
arrest  the  question  of  malice  must  be  put  to  the  jury,  who, 
though  at  liberty,  are  not  bound  to  infer  it  from  want  of  reason- 
able and  probable  cause :  (Mitchell  v.  Jenkins,  5  B.  &  Ad.  588). 
In  delivering  the  judgment  of  the  Court  in  Bromage  v.  Prosser, 
(4  B.  &  Cr.  255),  Bayley,  J.,  says,  '' '  Malice*  in  common  accepta- 
tion means  ill-will  against  a  person,  but  in  its  legal  sense  it 
means  a  wrongful  act,  done  intentionally,  without  just  cause  or 
excuse." 

Alderson,  B. — The  first  question  that  arises  here  is,  whether 
this  verdict  was  against  the  weight  of  evidence — was  there 
evidence  for  the  jury  which  might  reasonably  lead  them  to  the 
conclusion  that  the  prosecution  of  the  plaintiff^  by  Landor  was 
done  by  him  without  reasonable  and  probable  cause  and  mali- 
ciously ?  And  I  own  I  am  not  dissatisfied  with  the  verdict  in  that 
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respect.  It  appears  to  me  tiiat  not  only  was  there  abundant 
evidence  from  which  they  might  have  inferred  the  want  of 
reasonable  and  probable  cause,  but  that  when  we  come  to  look  at 
Lander's  conduct  towards  the  plaintiff  in  making  the  charge, 
there  was  evidence  of  malice  to  go  to  the  jury ;  and  although  there 
are  circumstances  from  which  the  jury  might  believe  that  he  had 
no  personal  spleen  against  the  man,  yet  that  is  not  essential ;  for 
any  motive  other  than  the  simple  one  of  wishing  to  bring  a 
guilty  party  to  justice  is  a  malicious  motive  in  law. 

As  to  the  other  part  of  the  rule,  I  am  of  opinion  that  an 
action  of  this  kind  cannot  be  maintained  against  a  corporation, 
for  such  an  action  requires  a  motive  in  the  mind  of  the  party 
bringing  it,  and  a  corporation  has  no  mind  to  have  a  motive  in. 

Pla.tt,  B. — I  think  there  was  no  case  against  the  corporation 
here,  though  I  do  not  say  that  cases  may  not  arise  in  which  a 
corporation  might  have  a  motive.  But  as  to  Landor,  not  only 
did  he  institute  this  prosecution  without  reasonable  and  probable 
cause,  but  I  think  there  was  evidence  of  malice,  actual  malice 
in  him,  besides  the  malice  implied  from  want  of  reasonable  and 
probable  cause.  As  to  the  argument  about  agency,  I  do  not 
understand  it.  Suppose  a  man  empl(^s  another  to  prosecute  a 
third,  both  principal  and  agent  knowing  that  there  is  no  pretence 
for  the  prosecution,  are  they  not  both  liable  ?  or  is  it  enough  for 
the  agent  to  say,  "  I  obeyed  the  commands  of  my  principal  ?'' 
If  he  is  the  willing  agent  to  do  what  is  illegal,  and  lends,  himself 
to  do  it,  he  is  equally  responsible.  As  applied  to  the  present 
case,  the  argument  is  one  of  the  hollowest  I  ever  met,  for  it  is 
argued,  first,  that  the  company  are  not  responsible,  because  they 
can  have  no  mind ;  and,  secondly,  that  the  agent  is  not  responsible, 
because  he  obeyed  the  command  of  the  company ;  and  therefore 
no  one  is  responsible  for  a  wicked  and  scandalous  act. 

Martin,  B. — I  also  think  that  this  rule  as  against  Landor 
should  be  discharged.  There  was  no  reasonable  or  probable 
cause  of  any  kind  for  this  prosecution.  Moreover  the  evidence 
shews  that  the  object  in  instituting  it  was  not  to  punish  for  a 
crime,  and  lagree  with  my  Brother  Alderson  that  any  other 
motive  is  a  malicious  one  sufficient  to  maintain  this  kind  of  action. 
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Bat  even  were  this  otherwise,  I  think  there  is  evidence  of  express 
malice  against  him.  As  to  the  company,  the  rule  must  be 
absolute.  It  is  not  necessary  to  give  any  opinion  whether  such 
an  action  as  this  can  be  maintained  against  a  corporation ;  for 
even  supposing  this  company  not  a  corporation  at  all,  I  do  not 
think  they  could  be  liable  for  the  act  of  their  servant  acting  as 
was  done  here,  for  clearly  there  was  no  malice  in  them. — Rule 
absolute  as  to  the  company y  and  discharged  as  to  Landor, 

In  an  action  for  maliciously,  and  without  reasonable  and 
probable  cause,  prosecuting  the  plaintiff  for  perjury  in  respect 
of  evidence  given  by  him  at  the  trial  of  an  action  against  the 
defendant  at  the  suit  of  a  third  party,  it  appeared  that  the 
alleged  false  statements  were  of  facts  of  which  the  defendant 
had  no  knowledge  except  by  the  relation  of  others.  There  was 
evidence  that  the  defendant  had  been  told  that  there  were  no 
grounds  for  prosecuting  the  plaintiff,  and  that  he  had  stated 
that  he  indicted  the  plaintiff  merely  to  stop  his  mouth ;  but 
there  was  also  evidence  that  the  defendant  had  been  informed 
that  the  plaintiff's  statements  were  false.  The  judge,  in  sum- 
ming up,  told  the  jury, ''  that  if  the  plaintiff  had  in  fact  sworn 
falsely,  or  if  the  defendant,  at  the  time  he  preferred  and  prose- 
cuted  the  indictment,  acting  upon  the  information  he  had 
received,  believed,  and  had  any  reasonable  grounds  to  believe, 
that  the  plaintiff  had  sworn  falsely,  there  was  reasonable  and 
probable  cause  for  preferring  the  indictment ;  but  if  the  defen- 
dant, at  the  time  he  preferred  and  prosecuted  the  indictment, 
did  not  believe  the  information  he  had  received  to  be  true,  but 
in  his  own  mind  believed,  and  had  reasonable  grounds  to  believe, 
that  the  plaintiff  had  not  sworn  falsely,  or,  still  more,  if  he 
believed  that  the  plaintiff  had  spoken  the  truth,  then  there  was 
no  reasonable  or  probable  cause  for  prosecuting  the  indict- 
ment :" — Held,  that  this  direction  was  right.  Heslop  v.  Chap'» 
man  (in  error),  18  Jur.  348;  23  L.  J.,  Q.  B.,  49— Exch.  Cham. 

In  an  action  for  libel,  when  a  subsequent  publication  is  put 
in  evidence  to  shew  the  animus  of  the  defendant,  if  the  judge 
in  summing  up  leaves  to  the  jury  whether  the  proposed  pub- 
lication is  libellous,  and  if  so,  to  assess  the  damages,  he  is  nol 
2  N 
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bound  to  point  their  attention  to  the  subsequent  publication^  and 
tell  them  not  to  give  damages  for  it.  Darby  v.  Ouseleyy  1  H.  & 
N.  1 ;  2  Jur.,  N.  S.,  497 ;  25  L.  J.,  Exch.,  Ul.— Digest,  JuruL 

In  the  Jurist,  July  SOth,  1859,  are  some  useful  remarks,  which 
show  the  necessity  of  a  scienter  to  sustain  a  declaration.  The 
distinction  between  damage  by  animals  fer»  nature  and  mansuetse 
natursB  will  be  seen. 

In  continuing  our  observations  upon  the  liability  which 
attaches  to  the  owners  of  dangerous  animals,  we  resume  that 
class  of  cases  in  which  it  has  been  held,  that  not  negligence,  but 
knowledge  of  the  disposition  of  the  animal,  forms  the  criterion 
of  responsibility.  Thus,  in  Blacktnan  v.  SimmonSy  (S  C*  P.  138), 
where  the  defendant  knowingly  put  a  vicious  bull  into  his  field, 
which  was  separated  from  a  common  by  a  small  ditch^  and  the 
bull  came  over  the  ditch  after  a  cow  the  plaintiff  was  driving, 
and  on  the  plaintiff  striking  it  to  drive  it  away,  it  attacked  him. 
Best,  C.  J.,  left  to  the  jury  the  two  questions — did  the  accident 
arise  from  the  vice  of  the  bull,  and  did  the  defendant  know  of 
its  vice?  And  in  Satchet  v.  JEllAam,  (Freem.  534),  where  the 
declaration  alleged  that  the  defendant  so  negligently  kept  his 
horse  that  it  broke  out,  and  bit  the  plaintiff's  mares,  the  decla- 
ration was  held  bad  for  want  of  the  scienter.  And  in  Ji^e  v. 
Case,  (1  Stark.  285),  Abbott,  J.,  said  it  was  not  necessary,  in  the 
particular  case,  to  consider  whether  the  defendant  was  liable  for 
a  negligent  keeping  of  his  dog ;  but  he  thought  there  was  not  suf- 
ficient caution,  as,  whenever  a  person  has  a  savage  dog,  he  is  bound 
to  secure  it  so  effectually  as  to  prevent  its  doing  mischief.  And 
in  Card  v.  Case,  (5  C.  B.  622),  where  the  declaration  stated  that 
the  defendant  wrongfully  kept  a  dog,  which  he  knew  to  be 
dangerous  to  go  at  large,  that  it  was  his  duty  to  use  due  and 
reasonable  care  about  keeping  it,  which  he  did  not,  and  that  it 
injured  the  plaintiff's  sheep,  there  being  no  evidence  given  of  the 
defendant's  knowledge,  the  plaintiff  was  nonsuited;  and  on 
application  to  the  Court  to  set  the  nonsuit  aside,  on  the  ground 
that  the  action  was  for  negligent  keeping,  it  was  held,  that  the 
gist  of  the  action  was  the  scienter,  and  that  negligence  was 
immaterial.    And  in  the  case  of  the  mischievous  moukey,  (May 
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V,  BnrdeU,  9  Q.  B.  1 01 ;  9  Jar.,  part  1.  p.  692),  on  motion  being 
made  in  arrest  of  judgment,  on  the  ground  that  there  was  no 
averment  of  negligence  in  the  declaration,  the  Court  held  that 
whoever  keeps  an  animal,  with  knowledge  that  it  is  accustomed 
to  attack  and  bite  mankind,  is  primd.  facie  liable  for  injury  done 
by  it,  without  any  averment  of  negligence,  or  default  in  securing 
it,  the  gist  of  the  action  being  the  keeping  of  the  animal  after 
knowledge  of  its  propensities  ,*  that  the  conclusion  to  be  drawn 
from  all  the  cases  seemed  to  the  Court  to  be,  that  a  person  keep* 
ing  a  mischievous  animal,  with  knowledge  of  its  propensities,  is 
bound  to  keep  it  at  his  peril;  and  if  it  does  mischief,  negligence  is 
presumed,  without  express  averment.  And  in  Jackson  v.  Southern, 
(15  M.  &  W.  563),  which  was  an  action  for  keeping  a  ram 
accustomed  to  attack  mankind,  with  knowledge  of  the  fact,  and 
in  which  a  similar  motion  was  made  to  that  in  May  v.  Burdett, 
the  Court  held  that  the  case  before  them  was  governed  by 
it. 

And  where  there  is  this  knowledge  in  the  owner,  he  will  be 
liable,  although  an  innocent  act  of  the  injured  person  roused  the 
animal.  Thus,  where  a  dog,  which  the  defendant  knew  to  be 
savage,  was  allowed  to  lie  at  his  door,  and  the  plaintitf  trod  on 
its  toes,  {Smith  v.  Pelah,  2  Str.  1264),  and  where  the  plaintiff,  a 
child,  lay  down  by  it,  and  put  his  arms  round  its  neck,  (Chart" 
wood  V.  Oreig,  3  Car.  &  K.  46),  the  defendant  was  held  liable ; 
and  the  before-cited  case  of  Blackman  v.  Simmons,  (3  C.  P.  138)> 
where  the  defendant  struck  the  bull  which  injured  him,  may  be 
also  taken  as  an  illustration.  If,  however,  the  injured  person^ 
knowing  that  the  animal  was  savage,  provoked  it,  or  even  only- 
put  himself  purposely  in  its  way,  (if  he  was  not  exercising  a  right 
in  going  where  he  did),  then,  inasmuch  as  his  negligent  and 
improper  conduct  materially  conduced  to  the  injury  he  received, 
we  may  safely  assume  that  our  Courts  would  hold  that  he  is  not 
entitled  to  recover. 

Up  to  the  present  point  we  have  discussed  this  question  with- 
out reference  to  any  peculiarity  in  the  class  to  which  the  offending 
animals  belonged,  and  have  abstained  from  all  allusion  to  those 
cases  in  which  the  animals  were  confined  on  the  owner's  property, 
2  N  2 


Digitized  by 


Google 


276 

and  the  injury  took  place  there.    To  these  two  points  we  now 
propose  to  address  ourselves. 

In  Mason  v.  Keeling^  Holt,  C.  J.,  and  Turton,  J.  said  "  that 
there  was  a  difference  between  horses  and  oxen,  in  which  man 
has  a  valuable  property,  and  which  are  not  so  familiar  to  man- 
kind, and  dogs ;  the  former  the  owner  ought  to  confine,  and 
take  all  reasonable  caution  that  they  do  no  mischief,  otherwise  an 
action  will  lie  against  him ;  but  otherwise  with  dogs,  before  he 
has  notice  of  some  mischievous  quality.  But  in  the  former 
case,  if  the  owner  puts  a  horse  or  an  ox  to  grass  in  his  field^ 
which  is  adjoining  a  highway,  and  it  breaks  the  hedge,  runs  in 
the  highway,  and  kicks  or  gores  some  passenger,  an  action  will 
not  lie  against  the  owner ;  but  otherwise  if  he  had  notice  that 
it  had  done  so  before.^'  After,  however,  the  numerous  cases  to 
which  we  have  alluded,  it  seems  impossible  to  support  this 
opinion,  that  there  is  any  distinction  in  a  man's  liability  for  the 
acts  of  his  horses  and  his  dogs,  as  arising  from  the  peculiar 
manner  in  which  he  keeps  them.  However  reasonable  it  may 
be  that  a  man  should  be  required  to  keep  different  animals  in  a 
different  manner — however  reasonable  it  may  be  that  a  man 
should  be  liable  if  he  does  not  keep  his  animals  in  the  ordinary 
and  accustomed  mode — ^yet  it  is  clear  that  by  our  law  his  liability 
will  not  be  allowed  to  be  gauged  in  any  way  by  such  conduct, 
but  simply  by  his  knowlege  of  the  disposition  of  the  animal. 

Holt,  C.  J.,  in  delivering  the  judgment  of  the  twelve  judges 
in  Bex  v.  Huggina  (2  Ld.  Raym.  1583),  said,  "  There  is  a  differ- 
ence between  beasts  that  are  fersa  natursB,  as  lions  and  tigers, 
which  a  man  must  always  keep  up  at  his  peril,  and  beasts  that 
are  mansuetse  naturse,  and  break  through  the  tameness  of  their 
nature,  such  as  oxen  and  horses.  In  the  latter  case  an  action 
lies  if  the  owner  had  notice  of  the  quality  of  the  beast ;  in  the 
former  case  an  action  lies  without  such  notice.  As  to  the  point 
of  felony,  if  the  owner  have  notice  of  the  mischievous  quality  of 
the  ox,  &c.,  and  he  uses  all  proper  diligence  to  keep  him  up,  and 
he  happens  to  break  loose,  and  kills  a  man,  it  would  be  very  hard 
to  make  the  owner  guilty  of  felony ;  but,  if  through  negligence 
the  beast  goes  abroad,  after  warning  or  notice  of  his  condition. 
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it  is  the  opinion  of  Hale,  C.  J,,  that  it  is  manslaughter  in  the 
owner;  and  if  he  did  purposely  let  him  loose,  and  wander  abroad 
with  a  desigu  to  do  mischief — nay,  though  it  was  but  to  fright 
people  and  make  sport — and  he  kills  a  man,  it  is  murder/'  And 
in  a  ease  {Beaozzi  v.  Harris^  1  F.  &  F.  92)  where  the  defendant's 
bear  had  injured  the  plaintiff,  Crowder,  J.,  in  summing  up,  said, 
— *^  The  statement  in  the  declaration,  that  the  defendant  knew 
the  bear  to  be  of  a  fierce  nature,  must  be  taken  to  be  proved,  as 
every  one  must  know  that  such  animals  as  lions  and  bears  are  of 
a  savage  nature ;  for  though  such  nature  may  sleep  for  a  time, 
this  case  shews  that  it  may  wake  up  at  any  time.  A  person 
who  keeps  such  an  animal  is  bound  to  keep  it  so  that  it  shall 
do  no  damage."  It  appears,  therefore,  that  though  our  law  will 
not  allow  the  nature  of  the  animal  to  be  considered  as  giving 
notice  to  the  owner  as  to  whether  he  should  let  it  go  at  large, 
keep  it  in  a  field,  or  even  more  closely,  it  does  allow  the  nature 
of  the  animal  to  be  a  notice  to  the  owner  as  to  whether  he  shall 
keep  it  at  all,  so  as  to  put  a  man  keeping  a  lion  on  a  par  with 
one  keeping  a  dog  he  has  known  to  do  damage — an  opinion 
which  is  countenanced  by  the  expressions  of  Alderson,  B.,  in  the 
case  of  May  v.  Burdett,  The  distinction  is  taken  between 
animals  ferse  naturse  and  animals  mansuetsB  naturse.  In  practice, 
however,  it  may  be  difficult  sometimes  to  say  what  is  an  animal 
ferse  naturse  within  this  rule ;  and  it  is  not  at  all  clear  that  the 
same  classification  would  be  adopted  in  the  present  case  as  has 
been  adopted  in  discussing  questions  of  property  in  animals,  or 
questions  of  felonious  taking  of  animals.  But  the  best  practical 
solution  of  the  difficulty  may,  perhaps,  be,  to  draw  the  line 
between  animals  generally  found  domesticated  in  this  country 
and  animals  not  generally  so  found ;  in  other  words,  to  protect  a 
man  in  keeping  domestic  animals,  as  being  prim&  facie  innocent, 
and  to  make  him  keep  all  others  at  his  peril. 

We  now  come  to  those  cases  in  which  the  anima!  is  kept  on 
the  defendant's  premises,  and  injury  occurs  there. 

In  Brock  v.  Copeland,  (1  Esp.  203),  where  it  appeared  that  the 
defendant  kept  a  dog  for  the  protection  of  his  yard,  (which  dog 
was  tied  up  during  the  day,  and  was  then  quiet,  but  was  let  loose 
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at  night),  and  that  the  plaintiff,  who  was  the  defendant's 
foreman,  went  into  the  yard  at  night  after  it  was  shut  up,  and 
the  dog  bit  him.  Lord  Kenyon  !ield,  that  every  maa  had  a  right 
to  keep  a  dog  to  protect  his  yard  or  house ;  that  the  injury  which 
the  action  was  calculated  to  redress  was,  where  an  animal  known 
to  be  mischievous  was  permitted  to  go  at  large ;  here  the  dog 
was  properly  loose,  and  it  was  the  plaintiBPs  own  fault  for  iucau^ 
tiously  going  into  the  yard ;  and  he  cited  a  case  where  a  man 
kept  a  mischievous  bull  in  a  field,  through  which  there  was  a 
disputed  way,  and  through  which  he  had  let  people  pass ;  in 
which  case  the  owner  had  been  held  liable,  on  the  ground  that 
he  could  not  say  the  plaintiff  was  not  rightfully  there. 

In  Sarch  v.  Blackburn  (4  Car.  &  P.  297  ;  Moo.  &  M.  505)  the 
defendant  kept  a  dog,  which  he  knew  had  bitten  people,  chained 
up  in  his  yard,  near  a  way  into  his  premises,  (intended  for  the 
private  use  of  his  family),  with  a  notice,  "  Beware  of  the  dog," 
stuck  up;  the  plaintiff,  a  watchman,  who  could  not  read,  went 
near  the  dog,  and  was  bitten.  Robberies  had  been  frequent  in 
the  neighbourhood.  Tindal,  C.  J.,  left  it  to  the  jury  to  say 
whether  there  had  been  any  negligence  on  the  part  of  the 
plaintiff,  as,  if  so,  he  could  not  recover ;  or  whether  there  was 
no  negligence  on  his  part,  and  negligence  on  the  part  of  the 
defendant,  in  which  case  the  plaintiff  would  be  entitled  to 
recover.  He  thought  that  if  a  man  put  a  dog  into  a  walled 
garden,  and  a  wrongdoer  was  bitten,  the  owner  was  not  liable ; 
but  that,  though  a  man  had  a  right  to  keep  a  fierce  dog  to 
protect  his  property,  he  had  no  right  to  place  it  where  a  person 
innocently  coming  up  to  his  house  might  be  injured. 

In  Curtis  v.  Mills,  (5  Car,  &  P.  489)  a  fierce  dog  was  kept 
tied  upon  the  defendant's  yard,  and  the  plaintiff  and  the  defend- 
ant were  carrying  through  the  yard  planks  which  the  defendant 
had  bought  of  the  plaintiff's  master,  when  the  dog  sprung  out 
of  its  kennel  and  bit  the  plaintiff.  Tindal,  C.  J.,  left  it  to  the 
jury  to  say  whether  the  defendant  knew  the  dog  was  savage, 
and,  if  so,  whether  the  dog  was  placed  in  a  situation  where,  by 
common  care,  it  might  have  been  avoided  ;  and  further,  whether 
the  accident  happened  from  the  plaintiff  not  taking  proper  care. 
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In  Besozzi  v.  Harris  (1  F.  &  F.  92)  the  defendant  kept  a  bear 
chained  up  on  his  premises,  which  were  much  frequented  by 
excursionists  J  the  plaintiff  came  to  the  house  on  an  excursion, 
and,  going  by  the  bear's  kennel,  was  seized  by  the  animal  and 
much  injured.  Crowder,  J.,  after  making  the  remarks  we  have 
before  cited  as  to  the  scienter  consequent  on  the  nature  of  the 
animal,  went  on  to  say,  "  If  it  be  insufficiently  kept,  or  so  kept 
that  a  person  passing  is  not  sufficiently  protected,  the  owner  is 
liable.  If  the  plaintiff,  with  knowledge  that  the  bear  was  there, 
put  herself  in  a  position  to  receive  damage,  she  could  not 
recover.  But  assuming  such  knowledge,  it  is  for  you  to  say 
whether  she  had  such  notice  of  the  proximity  of  the  bear  as 
would  amount  to  negligence,  disentitling  her  to  recover.'*  The 
case  then,  of  an  injury  on  the  defendant's  premises  by  an  animal 
there  kept  by  the  defendant,  stands  on  a  different  footing  to 
an  injury  done  off  the  premises  by  an  animal  which  has  either 
been  allowed  to  be  at  large  or  has  escaped,  it  being  necessary, 
in  order  to  make  the  owner  liable,  beyond  the  knowledge  of  the 
ferocity  of  the  animal,  that  the  animal  should  have  been  kept 
on  the  premises  in  such  a  way  that  persons  innocently  coming 
on  to  the  premises  might  receive  injury,  and  that  the  plaintiff, 
coming  innocently  thereon,  either  did  not  know  the  nature  of 
the  animal,  or,  knowing  it,  took  due  care  to  avoid  the  danger. 

The  question  of  liability  for  the  keeping  of  dangerous  animals 
on  the  owner's  premises  stands  apparently  on  the  same  footing 
as  the  liability  of  a  man  for  setting  traps,  or  keeping  any 
dangerous  instruments,  or  doing  any  other  dangerous  act  on  his 
premises,  by  which,  unintentionally,  a  stranger  is  injured.  The 
latter  liability  has  been  discussed  at  great  length  in  many  cases, 
and  in  respect  to  it  the  authorities  are  much  at  variance ;  but,  on 
the  whole,  the  current  of  authority  seems  to  run  in  favour  of  the 
position,  that  a  man  may  keep  any  dangerous  thing  on  his 
premises,  as  long  as  he  keeps  it  so  as  not  to  cause  an  injury  to 
an  innocent  person  who  is  on  his  premises  by  his  invitation  or 
Ucenso,  express  or  implied. 
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Expreesio  eorum  qiue  tacite  insunt,  nihil  operatur. — The  express  mention  of 
what  is  necessarily  implied  is  wholly  unnecessary. 

In  oontraotis  taoite  insunt  que  sunt  moris  et  consuetudinis. — Things  in  acoor* 
dance  with  established  custom  although  not  expressed  in  an  agreement,  are 
implied. 

Expressio  unius  est  exdusio  alterius.— What  is  stated  in  express  terms,  will 
exclude  mere  inferences. 

Expressnm  facit  cessare  taciturn. — That  which  is  specially  mentioned  excludes 
the  consideration  of  what  is  not  mentioned  at  all. 

Vox  emissa  Tolat,  litera  scripta  manet. — Words  are  but  empty  nothingness 
compared  with  what  is  reduced  to  writing. 

A  party  institated  an  action  to  set  aside  a  sale  as  illegal^  be- 
cause fifteen  days'  notice  had  not  been  affixed  in  the  Judy's  office^ 
as  well  as  in  the  office  of  the  collector  prior  to  the  sale.  Held 
in  appeal,  affirming  the  order  of  the  lower  Court,  that  fifteen  days* 
notice  was  not  requisite  in  the  Judge's  Court,  inasmuch  as  Act 
XII.  1841,  was  rescinded  by  Act  !•  184»5,  and  Section  6  omits  all 
mention  of  the  necessity  of  issue  of  notice  for  fifteen  days  prior 
to  sale,  when  it  lays  down,  that  the  notification  is  to  issue  in 
the  language  of  the  district,  to  be  affixed  in  the  collector's  office 
or  that  of  the  other  officer  duly  authorized  to  hold  sales;  in  the 
Court  of  the  Judge,  in  the  Q-overnment  Gazette,  &m3.  specifying 
the  date,  when  the  sale  of  the  estate  will  commence,  which 
shall  not  be  less  than  fifteen  or  more  than  thirty  clear  days  from 
the  date  of  affixing  the  notification  in  the  office  of  the  collector 
or  other  officer  aforesaid,  duly  authorized  to  hold  sales  under  the 
Act,  not  the  Judge,  as  pleaded  by  the  appellant^and  this  is 
the  chief  amendment  in  the  point  in  question,  of  the  old  law, 
by  which  fifteen  days'  notice,  prior  to  sale,  was  specifically  requir- 
ed to  be  published  in  the  Judge's  Court,  27th  December,  1868, 
Caleedas  Neogee,  appellant. 

Note. — ^This  case  illustrates  the  maxim  expressio  unius  est 
exclusio  alterius.  The  words  of  the  law  limit  the  necessity  of 
publication  in  the  collector's  office  for  full  fifteen  days  prior  to 
the  sale,  and  accordingly  the  majority  of  the  Court  held  that 
if  it  had  been  intended,  that  a  notice  should  be  issued  in  the 
Judge's  Court  also,  the  law  would  have  expressly  made  mention 
of  such  preliminary  necessity  and  lex  quod  voluit  non  dixit^  bad 
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the  intention  been  otherwise.  Probably  with  reference  to  other 
maxims  '^  eadem  ratio  idem  jus"  and  "  noscitur  a  sociis/^  a  very 
strong  argument  could  have  been  founded  for  rulings  that  the 
intention  was^  that  notice  should  have  issued  in  all  the  Courts^ 
not  less  than  fifteen  days  prior  to  the  sale — ^because  the  '^  reason" 
of  the  law  is^  that  notice  shall  be  thoroughly  published,  and  con- 
Becting  all  the  offices  together^  or  as  the  legal  maxim  has  it^ 
''copulatio  verborum  indicate  acceptationem  in  eodem  sensu" 
or  ^'quae  non  valeant  singula  juncta  juvant/'  seems  to  infer  a 
common  term  of  publication  in  the  offices^  so  mentioned-^and  in 
a  like  case  the  argument  could  be  appropriately  raised  with 
reference  to  these  maxims. 

PaicKETT  V,  Badqsr. — Nov.  nth  and  20^*,  1856. 

Authority  to  sell  on  commission,  revocation  qf-^Bamages — Quantum 
meruit — Promise  implied  iy  law,  and  not  a  question  for  jury. 

The  defendant  employed  the  plaintiff  to  find  a  purchaser  at  a 
certain  price  for  some  land,  at  a  commission  of  1/.  10«.  per  cent, 
on  the  purchase  money  if  a  sale  were  effected.  The  plaintiff 
found  a  purchaser,  but  the  defendant  refused  to  complete ,  the 
sale : — Held,  that  the  plaintiff  could  sue  on  a  quantum  meruit 
for  the  work  and  labour  done,  as  he  had  performed  his  part  of 
the  contract,  and  the  defendant  prevented  its  completion. 

The  law  implies,  under  such  circumstances  as  the  above,  a 
promise  on  the  part  of  the  defendant  to  remunerate  the  plaintiff 
for  his  services,  although  the  contract  be  not  completed  \  and 
there  is  therefore,  no  question  for  the  jury  whether  or  not  such 
a  promise  was  implied. 

Semble,  per  Willes,  J.,  that  the  plaintiff  was  entitled  to  the 
whole  commission  agreed  on. 

Semble,  per  Williams  and  Crowder,  JJ.,  that  if  the  defendant 
had  revoked  the  authority  before  the  plaintiff  had  found  a 
purchaser,  the  plaintiff  would  not  have  been  entitled  to  any 
remuneration  for  his  endeavours  to  find  one. 

In  Be  Bemardy  v.  Harding,  (8  Exch.  822),  Pollock,  C.  B.,  is 
reported  to  have  said, ''  It  was  a  question  for  the  jury  whether 
the  original  contract  was  not  abandoned,  and  whether  there  was 
2  o 
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riot  an  implied  under siatidi tig  between  the  parties  that  the  plaintiff 
should  be  paid  for  the  work  actually  done,  as  upon  a  quantum 
meruit/'  Alderson,  B  ,  however,  who  tried  the  ease,  says  only, 
''  I  think  it  ought  to  have  been  left  to  the  jury  to  say  whether 
the  special  contract  was  abandoned ;''  and  adds,  "  Where  one 
party  has  absolutely  refused  to  perform,  or  has  rendered  himself 
incapable  of  performing  hi^  part  of  the  contract,  he  puts  it  in 
the  power  of  the  other  party  either  to  sue  for  the  breach  of  it, 
or  to  rescind  the  contract,  and  sue  on  a  quantum  meruit  for  the 
work  actually  done/'  The  case  is  also  reported  in  22  L.  J.,  Ex., 
340 ;  and  what  the  Chief  Baron  is  there  reported  to  have  said  is 
consistent  with  what  Alderson,  B.,  is  reported  to  have  said  in  8 
Exch.  822,  and  agrees  with  the  judgment  of  the  Court  in  the 
principal  case—  ^^  The  plaintiff  considered  the  contract  mutually 
Kbandoncd,  and  where  that  is  done,  there  is  an  implied  undertaking 
that  the  work  and  labour  so  rendered  useless  is  to  be  paid  for;  but 
whether  the  contract  was  abandoned  was  not  lefb  to  the  jury/' 

In  sale  for  execution  which  was  at  the  instance  of  a  judgment 
creditor,  who  gave  in  his  schedule  the  names  of  certain  estates 
uslee,  they  were  brought  to  eale,  and  the  purchaser  obtained 
possession  of  both  uslee  and  dakhilee  estates.  Disputes  arising 
subsequently,  as  to  whether  the  purchase  included  the  dakhilee 
also,  held  in  appeal,  that  it  not  being  argued  that  the  dakhilee 
estates  bore  a  separate  jummah,  they  were  not  divisible  in  transfer, 
the  dakhilee  estates  passed  with  the  uslee.  14th  May,  1855, 
Sheikh  Beebun,  appellant. 

Dissentient,  Mr.  Dick.  The  words  uslee  mai  dakhilee  could 
not  have  been  omitted  by  mistake  in  the  Ishtahamamah  and 
lotbundee,  for  the  whole  estate  or  mehal  are  in  both  stated  to 
consist  of  seven  villages,  uslee  and  dakhilee,  and  then  in  the 
column  of  what  is  to  be  sold,  only  five  villages  are  inserted, 
without  any  expression  of  uslee  and  dakhilee,  four  of  them  being 
Uslee  and  one  dakhilee.  Therefore  those  villages  alone  which 
are  expressly  inserted  in  the  Ishtahamamah  and  the  lotbundee^ 
Were  put  up  for  sale,  and  the  orders  below  should  be  confirmed. 

Note. — In  this  case,  the  opposite  maxims  are  illustrated  as  per 
opinions  of  respective  Judges. 
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A  case  having  been  settled  under  a  Solahnamah  by  which  a 
definite  estate  passed  to  the  parties,  an  action  was  instituted  for 
the  mesne  profits,  although  the  Solahnamah  was  silent  as  to 
wasilat,  held  that  the  right  to  the  land  carried  the  right  to 
mesne  profits  with  it.  14th  June,  1847,  Musat.  Bibi  Imamum, 
appellant. 

The  plaintifi^  who  was  a  purchaser  at  an  execution  sale,  sued 
to  recover  the  whole  estate  of  the  judgment-debtor,  alleging 
that  he  purchased  all  the  rights  and  interests,  amounting  to  5 
annas,  the  advertisement  was  as  per  the  Moonsififs  lotbundee 
for  the  sale  of  18^  gundahs  as  the  specific  share.  Held,  that 
the  share  specified  could  alone  pass,  and  the  decrees  of  the 
lower  Courts  awarding  the  entire  estate  were  modified  accords 
uigly*     4th  April,  1850,  Bhowanypershad,  appellant. 

A  mortgage  deed,  being  under  foreclosure,  the  mortgagors 
deposited  the  principal  and  interest,  stating  that  under  the 
terms  of  the  deed,  the  former  was  only  claimable,  bat  to  preclnde 
present  objections,  they  paid  in  the  interest  also,  whieh  the 
mortgagee  taking,  they  instituted  an  action  to  recover  the 
interest  and  in  the  lower  Courts  that  action  was  decreed.  In 
special  appeal,  held  that  as  no  interest  was  stipulated  for  in  the 
bond,  none  could  be  decreed  during  the  time  the  bond  had  to 
run — but  only  from  the  date  the  bond  became  repayable.  Baboo 
J^iggutputty  Singh,  appellant,  28th  February,  1866. 

Note, — Maxims  1  and  2  on  the  general  principle  should  have 
been  pleaded,  also  res  accessoria — maxims  3  and  4,  are  illustrated. 

A  party  having  given  a  jaidad,  which  is  a  receipt  in  full, 
nevertheless  instituted  a  further  claim  to  recover  more  lands 
from  Government,  to  which  action  the  Government  pleaded  the 
jaidad,  executed  by  the  plaintiff.  In  the  lower  Court,  a  decree 
passed  for  the  plainti£  In  appeal,  the  lower  appellate  Court 
remarked  that,  had  the  jaidad  on  which  the  collector  relied, 
contained  a  clause  that  the  Zemindar  had  no  further  claim 
against  Government,  it  might  have  been  considered  an  estoppel 
to  the  plaintiff's  action,  and  accordingly  the  original  decree  wtm 
affirmed.  In  special  appeal,  it  was  held  that  the  jaidad  was  a 
complete  estoppel  to  the  plaintiff's  action^  and  accordingly  the 
2  0  2 
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decrees  of  the  lower  Courts^  were  necessarily  set  aside.  16th 
December^  1852^  Collector  of  Chittagong^  appellant. 

Note. — ^The  document  being  a  discharge  in  Aill^  the  existence 
of  any  such  clause^  as  required  by  the  lower  appellate  Court  was 
wholly  superfluous — because  "  expressio  eorum  quse  tacite  insunt 
nihil  operatur/' 

Although  not  specified,  time  is  necessarily  of  the  essence  of  a 
contract  where  the  subject-matter  is  a  mining  lease,  and,  as  to 
more  than  half  of  the  land  intended  to  be  worked,  for  less  than 
twenty-one  years ;  and  in  such  a  case,  the  lessor  is  bound  to  use 
his  utmost  diligence  to  complete,  and  in  default,  the  proposed 
lessee  is  entitled  to  put  an  end  to  the  contract  by  giving  reason- 
able notice  for  that  purpose.  Macbryde  v.  Weekes,  2  Jur.,  N. 
S.,  918— R.— JD^tf*^,  JwrUt. 

What  amounts  to  reasonable  notice,  and  compliance  there- 
with. — Id. 

The  plaintiff,  being  the  holder  of  shares  in  a  mine  worked  on  the 
cost-book  principle,  sold  them  to  the  defendant,  and  delivered  to 
bim  a  transfer  paper  in  the  usual  form,  signed  by  the  plaintiff,  but 
with  blank  spaces  for  the  name  of  the  transferee.  By  taking  this 
paper  to  the  secretary  of  the  mine,  and  filling  up  the  blanks  with 
his  name,  the  defendant  might  have  had  himself  registered  as  the 
owner  of  the  shares.  A  call  was  made,  which  the  plaintiff  was 
compelled  to  pay,  as  he  continued  to  be  the  registered  owner  of 
the  shares,  the  defendant  having  taken  no  steps  to  have  himself 
registered : — Held,  that  there  was  an  implied  contract  on  the 
part  of  the  defendant  to  indemnify  the  plaintiff  against  calls 
made  upon  the  shares  while  they  remained  the  property  of  the 
defendant.  Walker  y.  BarOett,  (in  error),  18  C.  B.  845;  2 
Jur.,  N.  S.,  643  ;  25  L.  J ,  C.  P.,  263— Bxch.  Gksm.—DigeU, 
Jurist* 

After  adoption,  the  adoptive  father  notified  the  fact  to  the 
collector.  In  an  action  brought  to  set  aside  the  adoption  on 
the  ground  of  non-observance  of  particular  ceremonies,  held 
that  such  notification  fully  implied  that  all  neediiil  ceremonies 
had  been  duly  observed.  23rd  June,  1853,  Ranee  Nitradaye, 
appellant. 
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Note. — ^The  maxim  "  omnia  rite  esse  acta  proesumuntur"  is 
also  applicable  to  this  case. 

Of  expressio  anius  exclusio  alterius  the  annexed  is  an  instance. 

Sect.  3  of  the  7  &  8  Vict.  c.  101,  requires  proof  that  the 
summons  issued  on  the  application  of  the  mother  of  a  bastard 
child  was  duly  served  on  the  person  alleged  to  be  the  father,  or 
left  at  his  last  place  of  abode  six  days  at  least  before  the  petty 
session;  and  sect.  75  provides  that  "this  act  shall  extend  only 
to  England  and  Wales:*' — Held,  by  Coleridge,  Erie,  and 
Crompton,  J  J.  (Lord  Campbell,  C.  J.,  dissenting),  that  the 
service  must  be  in  England  or  Wales ;  and  therefore  an  order 
made  on  proof  of  personal  service  in  Scotland  was  bad.  Reg.  v. 
Lightfoot,  2  Jur.,  N.  S.,  786;  25  L.  J.,  M.  C,  115— Q.  B.— 
Digest,  Jurist. 

The  plaintiff  granted  a  lease  to  the  Defendant  who  was 
Indigo  planter,  of  506  biggahs  of  land,  at  a  rental  of  427  Rs< 
The  farmer  raised  the  ordinary  cold  weather  crop  on  240  biggahs 
upon  which  the  landlord  claimed  additional  rent  at  the  rate  of 
ten  annas  per  biggah,  on  the  ground  that  the  lands  had  been 
let  exclusively  for  the  cultivation  of  Indigo.  A  decree  passed 
for  the  plaintiff  in  the  lower  appellate  Court — which  was  revers- 
ed in  special  appeal,  because  although  the  lease  was  nominally 
for  the  cultivation  of  Indigo,  the  agreement  was  in  every  re« 
spect  an  open  unconditional  grant  of  a  certain  quantity  of  land 
at  a  certain  rent,  without  any  restrictive  stipulation,  whatever, 
and  that  the  Cabooleut  was  equally  silent  as  to  any  second  act 
and  that  without  such  restrictive  covenants  and  the  assent  of  the 
lessee  to  them,  no  violation  of  the  contract  could  be  held,  and 
that  the  defendant  respondent  was  not  liable  to  any  increased 
demand  for  rent.     29th  June,  1846,  Jas.  Maseyk,  appellant. 

A  general  charge  of  debts  on  the  real  estate  gives  to  the  exe- 
cutors an  implied  power  of  sale.  Wrigley  v.  Sykes,  20  Beav.  337 ; 
2  Jur.,  N.  S.,  78 ;  25  L.  J.,  Chanc,  458.  A  testator  directed  his 
debts  to  be  paid  out  of  his  real  and  personal  estates ;  he  then  de- 
vised hi^  freehold  lands  to  trustees  for  500  years^  and  subject  to 
that,  he  gave  all  his  real  and  personal  estate  to  his  five  sons,  their 
heirs,  executors,  administrators  and  assigns,  upon  condition  that 
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they  should  proportionately  contribute  to  the  payment  of  his  debts, 
legacies,  &c.,  on  failure  of  which  the  trustees  of  the  term  were 
to  raise  out  of  the  rents,  or  by  mortgage  or  sale  of  the  shares 
of  the  defaulting  son,  as  much  money  as  the  son  ought  to  have 
paid.  The  testator  appointed  his  five  sons  executors,  and  two  of 
them,  after  the  death  of  their  three  brothers,  sold  a  portion  of 
the  estates  : — Held,  that  the  executors  had  an  implied  power  of 
sale  under  the  direction  to  pay  debts,  and  that  a  contract  entered 
into  by  them  after  the  death  of  their  three  brothers,  and  thirty- 
one  years  after  the  decease  of  the  testator,  was  valid,  and  a  decree 
was  made  for  specific  performance. — Id. 

.  Power  to  Sell,'] — ^A  testator  devised  lands  for  life,  with  con- 
tingent remainders  over,  and  then  devised  other  lands  to  another 
tenant  for  life,  with  contingent  remainders  over,  and  charged  the 
latter  lands  with  the  payment  of  a  mortgage  on  the  former 
lands,  and  also  with  his  debts  generally,  but  gave  no  express 
power  of  sale : — Held,  that  the  executor  took  a  power  of  sale 
by  implication,  and  that  after  a  sale  of  the  latter  lands  by 
the  executor,  the  devisees  of  the  former  had  no  equity  against 
the  purchaser  in  respect  of  the  charge  of  the  mortgage  debt. 
Robinson  v.  Lowater,  5  De  G.  Mac.  &  G.  272;  18  Jur.  868  j  28 
L.  J.,  Ghanc,  641. — Digest,  Jurist. 

A  party  purchased  a  gold  mohur,  which  proved  to  be  base 
and  counterfeit,  and  sued  to  recover  the  equivalent  value.  In 
the  lower  Courts  the  plaintififs  action  was  dismissed,  because  no 
agreement  to  refund  the  money  had  been  entered  into  between 
the  parties,  should  the  mohur  prove  to  be  counterfeit.  On 
special  appeal,  the  orders  of  the  lower  Courts  were  reversed. 
4th  August,  1852,  Boopram,  appellant. 

Note. — The  maxim,  "  expressio  unius  exclusio  alterius''  is  of 
frequent  use,  in  the  interpretation  of  laws.  Thus  in  Regulation 
v.  1812,  question  arises  as  to  what  parties  may  proceed  under 
clause  9,  to  enhance  rents  of  under-tenants — ^whether  other 
parties  than  auction-purchasers  can  do  so,  i.  e.  purchasers  by 
private  sales.  Execution  purchasers,  ordinary  farmers,  Talookdars, 
&c.  This  maxim  has  reference  to  Section  1 1,  specially  authoriz** 
ing  Government  sequestrators— managers  of  wards'  estates  and 
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Governnient  farmers — thus  showings  that  in  addition  to  pu!^-» 
chasers  of  landd  sold  for  default  for  arrears  of  Revenue,  only  the 
parties  expressly  authorized  can  enhance  the  rents  of  under-^ 
tenants,  under  Act  Y.  1812,  for,  expressio  unius  est  exclusio 
alterius. 

The  plaintiff  sued  certain  parties  as  contributories  for  the 
amount  of  expenses  proportionate  to  their  shares  in  endowment 
lands,  for  religious  uses^  and  obtained  a  decree,  which  was 
reversed  by  the  lower  appellate  Court,  because  there  was  no 
obligatory  condition  on  all  the  partners  to  perform  such  service 
conjointly.  Held  in  special  appeal,  that  the  defendants  had 
their  share  of  the  usufruct  and  are  liable  to  their  co-sharers  who 
disbursed  that  proportion  of  expenses  for  them.  The  suit  is 
not  founded  in  any  express  contract,  but  the  performance  is  a 
condition  implied  from  the  enjoyment  of  the  usufruct.  18th 
July,  1855,  Tarapershad,  appellant. 

Note, — Qui  sentit  commodum  sentire  debet  et  onus. 

Exeeptio  probat  regulam,  in  casibus  non  exceptis  or  exceptio 
quse  firmat  legem,  exponet  legem.  On  a  reference  as  to  the 
powers  of  Lakhirajdars  to  sue  for  rents,  as  Zemindars  —under  Reg. 

VII.  1799,  held  that  the  words  were  general,  and  Lakhirajdars 
were  competent  to  sue — but  with  reference  to  Section  8,  Reg. 

VIII.  1819,  the  words  of  that  Section  expressly  specified 
^'  Zemindars  that  is  proprietors  under  direct  engagements  with 
Government.''  Therefore  that  it  did  not  apply  to  Lakhirajdars, 
Const.  No.  SI 3,  May  Sth* 

In  a  question  as  to  the  general  law  of  limitation  being  bind- 
ing or  otherwise  on  Zemindars  as  regarded  actions  for  resump<- 
tion,  it  was  argued  that  in  a  question  of  assessment  there  was 
no  conflict  of  adverse  titles  or  rights  to  raise  the  point  of 
limitations  under  Reg.  XIX.  1793,  but  Government  being 
specially  exempted  as  per  Section  1^  of  that  Act  the  exception 
established  the  rule  against  other  classes,  pp.  512,  513.  Gunga^ 
dhur  Banerjea,  appellant,  10th  September,  1855. 

The  defendant  bought  four  villages  out  of  nine  which  the 
defendant  sold  to  him  as  an  8  annas'  share  of  the  property,  and 
the  names  of  which  were  specifically  entered  in  his  deed  of  sale. 
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His  vendor  alienated  the  remainder  to  another  party.  It  turned 
out,  however,  that  his  vendors  had  only  a  right  in  the  whole 
amounting  to  eight-sixteenths,  when  the  first  vendee,  defendant, 
claimed  to  have  a  half  of  the  reserved  villages  and  ousted  the 
plaintiffs  special  appellants.  Held  in  special  appeal,  that  the 
defendant  could  only  claim  the  villages  specially  inserted  in  his 
bill  of  sale,  and  had  no  right  to  those  excluded  from  it.  Khoon- 
dhar  Nuserodeen  Mahommed,  appellant,  13th  November,  1855. 

Note. — This  contract  of  sale  was  voidable  for  fraud,  subject  to 
the  proof  that  the  vendor  had  knowingly  sold  an  interest  which 
actually  only  amounted  to  4  annas,  as  an  estate  of  8  annas. 

On  SAips  and  Cargoes — Seaworthiness  of  Ship."] — By  the  law 
of  England,  in  a  time  policy  effected  on  a  vessel  then  at  sea, 
there  is  no  implied  condition  that  the  ship  shall  be  sea-worthy 
on  the  day  when  the  policy  is  intended  to  attach.  Gibson  v. 
Small,  4  H.  L,  Ca.  353. — Digest,  Jurist. 

There  is  not,  in  a  time  policy  effected  on  a  vessel  then  abroad, 
any  implied  condition  whatever  as  to  seaworthiness ;  not  even  as  to 
the  time  when  the  vessel  sailed  on  the  voyage  during  which  the 
policy  attaches.     Per  Lord  Campbell. — Id. 

Quaere,  whether  there  is  any  such  implied  condition  in  a  time 
policy  effected  on  an  outward-bound  ship  lying  in  a  British  port 
where  the  owner  resides. — Id. 

A  policy  of  insurance  was  effected  in  London  on  the  27  th  of 
November,  1843,  on  a  ship  then  abroad,  "lost  or  not  lost,  in 
port  and  at  sea,  in  all  trades  and  services  whatsoever  and  when- 
soever, during  the  space  of  twelve  calendar  months,  commencing 
on  the  25th  September,  18^3,  and  ending  on  the  24th  September, 
1844,  both  days  included.^'  To  a  declaration  for  a  total  loss  on 
the  14th  October,  1843,  by  perils  of  the  sea,  the  defendant 
pleaded,  that  "  ship,  was  not,  at  the  time  of  the  commencement  of 
the  risk  in  the  policy  of  insurance  mentioned,  nor  at  the  making  of 
the  said  insurance,  nor  on  the  said  25th  September,  1843,  in  the 
declaration  mentioned,  seaworthy,  or  in  a  fit  and  proper  condition 
to  go  to  sea ;  that  on  the  contrary  thereof,  it  was  wholly  unseawor- 
thy."  It  appeared  in  evidence,  that  on  the  24th  September, 
1843,  the  ship  was  at  sea,  seriously  dams^ed,  and  in  that  state 
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it  succeeded  in  making  Madras  in  the  course  of  the  following 
day.  The  verdict  found  the  plea  to  be  proved  in  fact : — Held 
(affirming  the  judgment  of  the  Exchequer  Chamber,  which  had 
reversed  a  previous  judgment  of  the  Queen's  Bench),  that  this 
plea  did  not  afford  a  defence  to  the  action,  for  that  there  was  no 
implied  condition  that  the  ship  should  be  seaworthy  on  the  day 
when  the  policy  was  intended  to  attach. — Id. 

Of  vox  emis^  volat,  the  annexed  is  an  instance.  Had  the 
marriage  taken  place  upon  the  inducement  of  the  surrender  of 
the  bond,  the  ruling  would  have  been  probably  different,  for 
"  nemo  consilium  mutare  potest  in  alterius  injuriam,"  and  an 
unsurrendered  deed,  the  possession  of  which  is  with  the  obligee^ 
must  be  held  to  be  undischarged,  vide  also  maxim  *^  nihil  tarn 
conveniens." 

A.  was  entitled  to  a  bond,  into  which  B.  had  entered  to  secure 
the  payment  of  a  sum  of  money.  The  two  persons  were  on  the 
most  intimate  terms.  B.  was  about  to  marry,  and  A.  being 
informed  of  that  fact,  told  him  and  others,  '^  I  will  not  distress 
you  about  the  bond ;  I  have  given  it  up ;  I  shall  never  enforce 
it ;''  but  on  being  requested  to  give  up  the  bond  in  fact,  she  said, 
"  No,  I  will  be  trusted,  but  he  may  rely  on  my  word/'  B.  married. 
A.  afterwards  married,  and  her  husband  and  herself  put  the  bond 
in  suit.  B.  filed  a  bill  for  an  injunction  to  restrain  them  from 
proceeding,  alleging  that  he  had  married  on  the  faith  of  the 
promises  made  by  A. : — Held,  reversing  the  decree  of  the  Master 
of  the  Rolls,  that  he  was  not  entitled  to  an  injunction,  for  that 
what  passed  between  the  parties  was  neither  a  legal  contract  nor 
a  misrepresentation  of  facts,  but  only  an  expression  of  intention, 
the  performance  of  which  could  not  be  enforced.  (Lord  St. 
Leonards  dissentiente.)  Jorden  v.  Money,  23  L.  J.,  Chanc,  865 
— H.  L. — Digest,  Jurist. 

In  a  sale  of  land,  or  of  a  house,  all  fixtures  are  included, 
though  they  may  not  have  been  specified  by  the  seller.  Fixtures 
comprize  all  such  things  as  cannot  be  removed  without  actually 
deteriorating  the  thing.  In  the  sale  of  *'  a  house,''  the  found- 
ation and  superstructure,  the  windows  and  doors,  are  necessarily 
included,  but  not  loose  sheds  or  huts,  which  may  be  removed 
2  p 
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without  injuring  the  house.  In  a  sale  "  of  land,"  the  trees  on 
it  are  included^  because  they  are  connected  with  the  land  in  the 
nature  of  fixtures,  and  ther<)  was  no  intention  of  cutting  them 
down,  but  neither  the  corn  growing  on  the  lands,  nor  the 
fruit  upon  the  trees,  follow  the  land,  as  they  were  intended  to  be 
cut  down  and  gathered.  The  seller  must,  however,  remove  them 
before  delivery. 

In  a  sale  of  lands,  or  of  a  house,  the  lands -or  the  house  is 
generally  sold  with  its  rights  and  appurtenances.  Rights  are 
such  things  as  are  essentially  necessary  to  the  use  of  the  subject 
of  the  sale,  as  a  road  for  passing  to  and  from  the  ground; 
appurtenances  are  things  from  which  an  advantage  is  derived^ 
but  in  a  subordinate  degpree,  as  a  well,  a  drain,  a  cook-room.  Ajb 
these  do  not  constitute  any  part  of  the  house,  or  the  ground, 
but  are  merely  dependant  on  it,  and  as  the  house  or  the  land 
may  be  sold  without  them,  they  do  not  follow  the  sale  of  the 
lands  or  the  house,  unless  generally  or  specially  stipulated  for. 
Hedaya,  Vol.  II.  p.  hQ2,—Elberling. 


Presentift  corporis  tollit  errorem  nominis.— In  tho  presence  of  the  thing  or 
person  I  misdescription  is  immaterial. 

Falsa  demonstratio  non  nocet  cum  constat  de  persona. — Where  there  is  no 
doubt  as  to  the  identity,  misdescription  is  immateriaL 

Siquidem  in  nomine  cognomine  prflsnomine  legatarii  testator  errayerit,  cum  de 
person&  constat,  nihilominus  valet  legatum. — A  mistake  in  the  name  or  surname 
of  the  legatee  otherwise  identified,  will  not  prejudice  the  legacy. 

Ambiguitas  yerborum  latens  yerificatione  suppletur,  nam  quod  ex  facto  oritur 
ambiguum  yerificatione  facti  tollitur. — Evidence  will  be  admitted  to  clear  up 
ambiguities  arising  out  of  extrinsic  circumstances. 

Ambiguitas  yerborum  patens  nulla  yerificatione  excluditur. — Where  the  inten* 
tion  on  the  face  of  the  instrument  is  ambiguous,  evidence  in  explanation  is  in- 
admissible. 

At  a  sale  in  execution,  the  plaintiff  bought  Talook  Caleechom 
Biswas,  the  defendant  opposed'  him  on  taking  possession, 
putting  forward  a  title  as  purchaser  of  Talook  Mallae  Suitor, 
on  enquiry  no  such  talook  existed — judgment  accordingly  for 
plaintiff.     9th  September,  1852,  Bagwanchunder,  appellant. 
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In  the  lower  Court,  the  identity  of  the  defendant,  there  being 
two  persons  of  the  same  name,  was  not  established,  and  the 
plaintiff's  action  was  dismissed,  and  in  appeal,  no  steps  having 
been  taken  by  the  plaintiflf  in  the  lower  Court  to  identify  defen- 
dant by  causing  the  attendance  of  that  other  party,  bearing 
the  same  name,  the  orders  of  the  lower  Court  were  affirmed. 
15th  June,  1855,  Rajah  of  Burdwan,  appellant. 

Noie. — ^The  following  case  exactly  illustrating  thi^  maxim  came 
under  personal  observation  in  appeal.  It  was  a  dispute  as  to  a 
water-course  by  which  the  plaintiff  claimed  to  irrigate  his  estate, 
alleging  that  this  was  connected  with  the  River  Sour.  And  to 
this  action,  it  was  pleaded,  that  by  the  settlement  Roobacaree  it 
was  evident,  that  the  plaintiff's  estate  was  irrigated  in  connec- 
tion with  the  River  Dirda  and  on  this  ground,  the  action  was 
thrown  out  below.  In  appeal,  it  was  admitted  that  the  latter 
river,  was  at  least  twenty  miles  distant  from  the  plaintiff's  estate, 
and  he  explained  that  at  the  time  of  making  the  settlement, 
the  Deputy  Collector  had  entered  by  mistake  the  name  of  the 
River  Dirda  where  he  was  then  encamped,  in  place  of  the  River 
Sour.  The  fact  of  the  plaintiff  having  a  means  of  irrigation 
in  connection  with  a  river,  being  obvious  from  the  settlement 
proceedings,  and  the  River  Sour  being  immediately  contiguous 
to  that  estate  this  maxim  was  applied,  and  the  orders  of  the 
lower  Court  were  reversed. 

In  all  cases  of  mere  misdescription  where  "  constat  de  per- 
Bon&"  otherwise  applies,  the  above  maxims  whether  with  refer- 
ence to  things  or  individuals,  will  resolve  many  difficulties. 

One  hundred  maunds  of  illicit  salt  having  been  found  in  the 
garden  of  one  Gooroopershad  Chuttopadyah  of  Soorah,  proceed- 
ings under  Reg.  X.  1819,  were  instituted,  he  was  fined  250  Rs. 
and  measures  taken  to  realize  the  amount  by  the  sale  of  the 
garden  which  was  advertized,  when  a  person  of  the  same  name,  of 
Bow  Bazar  in  Calcutta,  claimed  the  property  as  his.'  The  salt 
officers  admitted  the  mistake  as  to  the  name,  and  residence  of 
the  objector,  but  asserted  his  identity,  under  which  cireumstance 
the  Civil  Court  would  not  allow  the  sale,  but  referred  the  salt 
department  to  a  civil  suit,  and  the  salt  having  been  found  in  his 
2  p  2 
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garden,  he  admiitiHg  that  it  was  his  property,  a  decree  passed 
ordering  the  sale.  Held  in  special  appeal^  that  an  action  would 
not  lie.  It  was  in  effect  to  claim  payment  from  Gooroopershad 
Chuckerbutty  of  Bow  Bazar,  of  a  fine  due  by  Gooroopershad 
Chuttopadyah  of  Soorah — that  the  proper  course  was,  on  dis- 
covery of  the  mistake,  to  proceed  de  novo,  plaint  dismissed. 
Gooroopershad  Chuckerbutty,  appellant,  1 2th  August,  1847. 

Note, — ^This  example  will  show  so  far  as  the  orders  of  the 
appellate  Court  go,  the  force  of  the  maxim,  which  should  have 
regulated  the  decision  of  this  case  in  appeal.  The  identity  of 
the  Sirdar — of  the  owner  and  of  the  party  being  established  i.  e. 
the  pnesentia  corporis— the  descriptive  error  was  at  an  end.  In 
a  similar  case,  counsel  will  probably  raise  this  maxim  in  argu- 
ment. 

COURT  OP  APPEAL  IN  CHANCERY. 

[Before  the  Lords  Justices  the  Rigid  Hon,  Sir  James  L.  Knight 

Bruce  and  the  Right  Hon.  Sir  G.  J.  Turner.] 

Grainger  v.  Slingsbt  June  9th  and  l^th. 

Will — Construction — "  My  fortune  standing  in  the  funds  J' 

A  testatrix  gave  to  her  brother  E.  everything  she  might  be 
possessed  of  at  her  decease,  for  his  life ;  and  should  be  marry 
and  have  children,  to  his  children  aft^r ;  but  should  he  die  a 
bachelor,  then  she  gave  the  whole  of  her  "  fortune  standing  in 
the  funds'^  to  the  defendant  E.  S.  She  then  gave  to  E.  her  plate, 
linen,  &c.,  and  directed  that  after  her  funeral  expenses  and 
legacies  were  paid  out  of  her  money  in  his  hands,  the  remainder 
was  to  be  his.  The  testatrix,  at  the  time  of  making  her  will,  had 
standing  in  her  name  Bank  Annuities  and  Bank  Stock,  and  the 
state  of  her  property  was  the  same  at  her  decease  : — Held,  that 
the  words  '^  fortune  standing  in  the  funds"  did  not  properly 
include  Bank  Stock ;  that  the  context  did  not  extend  their  mean- 
ing ;  and  that,  therefore,  the  Bank  Stock  did  not  pass  to  E.  S. 

Sir  J.  L.  Eniqht  Bruce,  L.  J.,  said  that  the  first  question  in 
this  case  was  with  respect  to  the  correct  meaning  of  the  expres- 
sion "the*  funds"  as  used  in  the  will,  supposing  it  not  to  be  en- 
larged, restrained,  or  varied  by  the  context.  He  apprehended  that 
viewing  it  as  not  so  enlarged,  restrained,  or  varied  by  the  context 
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it  most  be  taken  as  meaning  only  what  are  eommonly  called, 
Government  securities — that  is,  securities  guaranteed  by  the 
Government,  and  forming  part  of  the  national  debt.  The  next 
question  was,  whether  there  was  anything  in  the  context  to 
qualify  the  meaning  of  the  expression ;  and  his  Lordship  looked 
in  vain  for  any  such  qualification  though  he  had  anxiously  looked 
for  it.  The  only  question  remaining  was  whether  the  words 
"  now  standing  in  the  funds''  had  the  effect  only  of  a  "  falsa 
demonstratio,''  or  whether  they  had  the  effect  of  restricting 
those  which  preceded  them.  If  the  true  view  was  that  the 
testatrix  gave  the  whole  of  her  property,  and  that  the  insertion 
of  the  words  ^'  standing  in  the  funds"  was  an  "  error  of  demon- 
stration,'' as  it  had  been  called,  the  error  might  be  immaterial. 
But  his  Lordship,  though  he  regretted  it,  felt  bound  to  say  that 
in  his  opinion  the  construction  according  to  which  the  expression 
was  to  be  held  to  be  one  of  limitation,  and  not  of  erroneous 
demonstration^  was,  to  say  the  least,  as  probable  as  the  contrary 
construction ;  and  this  being  so,  the  title  of  the  sole  next  of  kin, 
standing  as  he  did  in  the  same  relation  to  the  undisposed-of 
personalty  as  an  heir  does  to  undisposed-of  realty,  must  prevail. 
The  decree,  therefore,  could  not  be  disturbed. 

Sir  G.  J.  Turner,  L.  J.,  said  that  the  case  involved  two  points 
— first,  whether  the  gift  of  the  ''  whole  fortune"  of  the  testatrix 
was  to  be  taken  in  the  sense  of  a  gift  of  the  whole  of  her  property, 
rejecting  the  words  "  standing  in  the  funds"  as  an  erroneous 
description;  and,  secondly,  if  not,  whether  the  Bank  Stock 
would  pass  under  the  gift  of  her  ''  fortuiie  standing  in  the  funds." 
As  to  the  first  question,  he  thought  that  the  view  most  favourable 
to  the  appellant  was  to  suppose  that  the  subsequent  bequests  of  the 
plate,  furniture,  8cc.,  and  of  the  money,  were  entirely  independent 
of  the  previous  disposition.  Assuming  it  to  be  so,  there  was  a 
gift  of  all  the  testatrix's  property  to  her  brother,  and  then  to 
his  children,  if  any.  The  question  then  arose,  whether,  in  this 
view  of  the  will,  there  was  an  intention  shewn  to  give  to  the 
appellant  everything  which  the  brother  and  his  children,  if  he 
had  any,  would  have  taken ;  in  fact,  to  put  the  appellant  in  the 
^ame  position  as  the  brother's  children.     He  did  not  think  that 
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on  a  judicial  construction  of  the  will,  such  was  shewn  to  be  the 
intention.  The  testatrix  shewed  that  she  knew  how  to  express 
herself  distinctly  when  she  intended  to  give  all  her  property ; 
and  there  was  a  marked  contrast  betweeen  the  expressions 
used  in  the  gift  to  the  brother  and  those  used  in  the  gift  to  the 
appellant.  There  was  a  contrast  between  the  words  *'  everything 
I  may  be  possessed  of"  in  the  one  case,  and  *'  my  fortune'^  in 
the  other  case — between  the  words  "  at  my  death'*  in  the  one 
case,  and  "  now  standing'*  in  the  other  case.  With  every  incli- 
nation, therefore,  to  hold  all  the  property  included  in  the  gift  to 
the  appellant,  as  it  was  innpossible  not  to  suspect  that  the  testatrix 
so  intended,  he  could  not  justify  himself  in  holding  that  there 
was  any  such  intention  expressed  by  the  will.  The  next  question 
was,  whether  the  Bank  Stock  could  pass  under  the  designation 
of  ''  my  fortune  now  standing  in  the  funds.*'  His  Lordship 
considered  that  the  words  '^  the  funds"  must  be  held  to  have  the 
same  meaning  as  "  the  public  funds,"  and  not  to  apply  to  the 
funds  of  a  private  company.  Now,  as  to  the  extent  of  the 
expression  '^  public  funds,"  he  had  seen  an  opinion  of  the  late 
Mr.  Justice  Bosanquet  in  a  case  which  was  submitted  to  him 
when  at  the  bar.  That  learned  judge  gave  an  elaborate  opinion 
to  the  effect  that  Bank  Stock  was  not  included  in  the  term 
'*  public  funds,"  considering  that  the  interest  of  a  proprietor  of 
Bank  Stock  was  not  a  share  of  the  monies  paid  by  Government 
to  the  Bank,  but  of  the  general  profits  of  the  Bank ;  and  also 
observing  on  the  fact,  that  in  the  stamp  acts  a  distinction  had 
always  been  taken  between  Bank  Stock  and  Government  Annui- 
ties. His  Lordship  was  of  opinion,  therefore,  that  the  word 
"  funds"  did  not  include  Bank  Stock.  If  the  testatrix  had  been 
possessed  of  no  property  which  answered  the  description,  the 
Bank  Stock  might  have  passed  as  most  nearly  answering  it ; 
but  as  she  had  property  exactly  answering  the  description  of  her 
'^  fortune  in  the  funds,"  he  saw  no  reason  for  departing  from  the 
strict  construction.    The  appeal  must,  therefore,  be  dismissed. 

During  the  pendency  of  a  suit,  Dulljeet  the  principal  defend^ 
ant  died,  and  a  decree  subsequently  passed  against  his  brother 
Runjeet  and  widow  Bridja  Coer,  who  succeeded  to  the  estate 
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of  deceased.  In  execution  the  purchaser  bought  what  he  sup* 
posed  the  Court  ordered  to  be  sold^  viz.  the  rights  and  share  oC 
Ronjeet  and  Bridja  Coer^  but  the  lot  had  been  designated,  the 
rights  and  share  of  Dulljeet.  After  having  endeavoured  to  get 
this  rectified  summarily,  he  entered  an  action  to  recover  posses- 
sion of  his  purchase,  as  the  estate  of  Runjeet,  and  in  the  lower 
Court  his  action  was  decreed  on  the  grounds  that  whatever  the 
Collector  sold,  the  plaintiff  had  purchased  and  could  claim 
neither  more  uor  less,  and  accordingly  he  proceeded  to  take 
actual  possession  when  he  was  opposed  by  the  lessees  of  Ruujeet, 
and  on  the  suggestion  of  the  Principal  Sudder  Ameen,  an  action 
was  instituted  to  see  what  it  really  was  that  the  respondent,  the 
sale  purchaser  was  entitled  to.  The  plea  was  that  Dulljeet 
having  died,  he  could  have  no  rights  and  interests,  and  therefore 
the  sale  was  a  nullity  and  as  nothing  was  sold — nothing  was 
purchased  and  nothing  could  be  awarded— judgment  for  plaintiff 
aifirmed  on  appeal,  the  decree  being  against  Runjeet  the  brother 
and  Birja  Coer  the  widow  of  Dulljeet,  that  it  was  their  property 
ordered  for  sale,  but  by  an  error  of  misdescription,  it  was  put  up 
and  purchased  as  the  rights  and  share  of  Dulljeet  Singh,  who 
had  been  succeeded  by  his  brother  Runjeet,  who  was  his  co- 
sharer,  and  accordingly  the  sale  was  a  good  and  legal  one- 
appeal  dismissed.     Kunhyalall,  appellant,  12th  August,  1847. 

Misdescription — Uncertain  Description.'] — Bequest,  in  1829,  of 
40/.  a  year  to  each  of  the  seven  children  now  living  of  J.  S.  Y. 
He  had  nine  children  then  living : — Held,  that  they  all  took. 
Yeats  V.  Teats,  16  Beav.  170. — Digest,  Jurist. 

Erroneous  description  of  a  legatee  rejected  upon  extrinsic 
evidence.     Blackman,  in  re,  16  Beav.  877. — Digest,  Jurist. 

A.,  the  grandchild  of  C,  and  B.,  the  widow  of  a  child  of  C, 
held,  under  the  circumstances,  entitled  to  a  bequest  made  to  A., 
and  B.,  widow,  described  as  children  of  C.^^ — Id. 

A  testatrix  devised  all  her  property,  subject  to  certain  bequests, 
to  her  nephew,  "  Robert  Mostyn,  of  Calcott  Hall,"  whom  she 
made  executor.  Among  these  bequests  were  certain  annuities, 
on  the  expiration  of  which,  the  property  was  to  fall  ''  into  the 
hands  of  my  dear  nephew,  John  Henry  Mostyn,  of  Holywell, 
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surgeon,  but  late  of  Calcoit  Hall ;  and  sboald  he  not  marry,  to 
be  divided  equally  between  Samuel  Mostyn,  John  Mostyn,  and 
Mary  Davies,  all  of  them  late  of  Calcott  Hall/'  The  residue 
was  to  go  to  the  executor.  John  Henry  Mostyn,  the  only  person 
who  was  properly  named  in  the  will,  died  unmarried.  There 
was  no  John  Mostyn,  but  there  was  a  Thomas  Mostyn,  bom 
between  Samuel  and  Mary : — Held,  aflirming  the  judgment  of 
the  Court  below,  that  this  Thomas  took  no  interest  in  the  will. 
Mostyn  v.  Mostyn,  23  L.  J.,  Chanc.,  925 — H.  L. — Digest,  Jurists 

A  testator  bequeathed  100/.  apiece  to  the  four  sons  of  A.  H. 
by  a  former  husband.  She  had  four  children  by  such  former 
husband,  but  one  of  them  was  a  daughter : — Held,  that  the 
daughter  took  a  legacy  of  100/.  Lane  v.  Green,  4  De  G.  &  S. 
239;  15  Jur.  769.— Digest,  Jurist. 

A  commission  to  take  the  acknowledgment  of  a  deed  by 
a  married  woman  at  Foonah,  in  the  East  Indies,  was  addressed 
to  commissioners,  one  of  whom  was  described  as  *'  Edward  C. 
Jones''  a  collector  and  magistrate  at  that  place.  The  acknow- 
ledgment was  duly  taken  by  Mr.  Jones  and  one  of  the  other 
commissioners,  but  Jones  signed  the  certificate  and  affidavit  of 
verification,  *'  Edmund  C.  Jones."  The  Court  allowed  the  docu- 
ment to  be  received  and  filed,  upon  the  production  of  affidavits 
shewing  that  Edmund  C.  Jones  was  the  person  to  whom  the 
communication  was  intended  to  go,  that  he  had  always  been 
described  in  the  register  at  the  India  House  as  "  Edward  C. 
Jones/'  and  that  there  was  no  other  collector  of  that  name  in  the 
Company's  Service.     Price,  In  re,  17  C.  B.  708. — Digest,  Jurist. 

Parol  Explanation  of  Documents^ —  By  a  charterparty  it  was 
agreed  that  the  plaintiflT's  vessel  should  proceed  to  the  River 
Tyne,  and  on  arrival  there  be  ready  forthwith,  "  in  regular  turns 
of  loading,"  to  take  on  board,  by  spout  or  keel,  as  directed,  a 
full  cargo  of  four  keels  of  coal,  and  the  remainder  coke.  In  an 
action  in  the  county  court  for  detention  in  not  loading  the 
vessel  with  coke  in  a  reasonable  time,  the  judge  construed  the 
words  "  in  regular  turns  of  loading"  to  mean  that  the  coal  was 
to  be  loaded  first,  and  the  coke  afterwards,  and  he  rejected 
evidence  of  usage  at  the  port  of  the  Tyne  to  enter  a  vessel  on 
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the  fitter's  list  for  her  turn  for  coke^  and  to  load  coke  accord* 
ingly : — Held,  that  such  evidence  was  admissible,  and  ought  to 
have  been  received  to  explain  the  words  ^^  in  regular  turns  of 
loading/'  as  these  words  present  an  ambiguity,  and  are  not 
confined  to  the  meaning  given  to  them  by  the  judge  at  the  trial. 
SeAuUz  V.  Leidemann,  14  C.  B.  88 ;  18  Jur.  42 ;  23  L.  J.,  C.  P., 
17— C.  C.  k.—Digesty  Jurist. 

In  an  action  for  freight  by  a  shipowner  against  the  indorsee 
of  a  bill  of  lading,  to  whom  goods  had  been  delivered  at  Liver- 
pool, and  who  had  accepted  them,  the  bill  of  lading  making 
them  deliverable,  '*  he  paying  freight  for  them  five-eighths  of  a 
penny  sterling  per  pound,  with  5/.  per  cent,  primage  and  average 
accustomed  :'' — Held,  that  evidence  was  admissible  that  by  the 
custom  of  Liverpool  the  plaintiff  was  entitled  to  a  deduction  of 
three  months'  discount  from  the  freight ;  though  such  custom 
applied  only  to  goods  coming  from  ports  in  the  Southern  States  of 
America.  Browns.  Byrne,  18  Jur.  700;  23  L.  J.,  Q.  B.,  31:>.— 7rf. 

The  plaintiff  sued  to  recover  the  rent  of  a  Putnee  of  7  gun- 
dahs,  from  the  Putneedar,  he  having  purchased  the  estate  from 
the  grantor  of  the  Putnee  in  1239,  B.  S.  the  Putnee  having 
been  created  in  1222,  B.  S.  In  the  Putnee  deed,  the  grantor 
was  described  as  a  proprietor  of  16  gundahs,  wherein  he  had  at 
the  time  of  granting  the  Putnee,  already  disposed  of  the  9 
gundahs,  and  the  judge  held  the  inconsistency  fatal  to  the  plain- 
tifi's  claim.  Held  in  appeal,  that  the  designation  of  proprietor 
of  the  whole  estate  in  1222,  as  recited  in  the  Putnee  deed,  had 
reference  only  to  what  he  originally  was — the  actual  position 
and  extent  of  the  tenure  must  be  ascertained  from  evidence, 
documentary  and  oral,  as  to  whether  it  was  created  out  of  the 
whole  16  gundahs,  or  of  the  surviving  estate  to  grantor  at  the 
time  of  the  grant.  Khajah  Ali  Mollah,  appellant,  29th  August, 
1850. 

The  lower  Court  in  appeal,  nonsuited  the  plaintiff,  because 
she  had  not  distinguished  by  name  the  mother  of  the  minor  sons 
of  one  of  the  defendants,  which  the  lower  appellate  Court  held 
to  be  necessary,  as  per  Reg.  IV.  Section  3,  1793.  In  special 
appeal,  held,  that  the  plaint  having  described  her  expressly  as 
2  <l 
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the  mother  of  the  particular  minor  sons  of  Bholanath  Bhose^ 
the  Court  considered  this  to  be  a  sufficient  description^  as  there 
could  be  no  doubt  as  to  what  party  was  meant.  Bhugwattee 
Dassee^  petitioner^  August  ISth,  1846. 

On  the  trial  of  a  prisoner  for  perjury^  a  juryman  by  mistake 
delivered  the  verdict  "Not  guilty/'  when  the  jury  meant 
*^  Guilty."  The  prisoner  was  discharged  from  the  dock^  but  some 
of  the  jury  interposing^  he  was  brought  back  again^  and  the 
jury  were  again  asked  what  their  verdict  was.  They  said, 
'^  Guilty."  The  prisoner  was  therefore  sentenced : — Held,  that 
the  original  mistake  was  corrected  within  a  reasonable  time,  and 
therefore  that  the  conviction  was  right.  Beff.  v.  Fodden,  23  L. 
J.,  M.  C,  7— C.  C.  IBi.— Digest,  Jurist. 

Ex  multitudine  signorum  colligitur  identitas  vera.  In  addition 
to  other  cases,  that  of  Bourne  r.  Hartley,  may  be  cited. 

By  will,  the  testator  directed  his  executors  ^*  to  invest  a  com- 
petent sum  with  any  respectable  assurance  company  in  Ireland, 
either  in  their  own  names  or  in  the  name  of  his  sister  H.,  in  the 
purchase  of  a  dear  annuity  of  20/.  for  H.  during  her  life."  The 
testator  was  then  residing  in  Ireland.  He  afterwards  came  to 
reside  in  England,  and  while  there  executed  a  codicil  to  his  will, 
in  which  he  directed  his  executors  '^  to  procure  the  purchase  of 
an  annuity  of  20/.  yearly  from  some  approved  annuity  company 
in  London  or  Dublin,  to  be  paid  to  H.  during  her  life." — Held, 
that  the  testator  referred  in  both  instruments  to  one  and  the 
same  annuity,  and  that  the  gifts  were  not  cumulative.  Bourne 
V.  Hartley,  18  Jur.  532— V.  C.  W. 

The  identity  of  amount  and  of  motive,  coupled  with  the  fact 
that  the  state  of  investment,  or  condition  of  enjoyment  is  varied 
in  the  codicil,  are  strong  circumstances  to  overrule  the  prim&  facie 
presumption  in  favour  of  the  legatee  taking  both  gifts. — Id. 

A  legacy  was  given  by  the  testator,  to  his  *'  niece,  the  daugh- 
ter of  his  late  sister  Sarah."  The  sister's  name  was  Sarah  Ann, 
she  had  only  one  child,  a  son — there  was  therefore  no  niece 
answering  the  description  in  the  will.  Held,  the  will  described 
the  testator's  sister  Sarah,  as  dead — the  legacy  is  intended  for 
a  child  of  a  deceased  sister^  such  legatee  being  then  living,  and 
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the  oSspring  of  a  sister  then  dead^  of  the  name  of  Sarah*  All 
these  conditions  concur  in  the  son — who  is  the  only  child  of 
Sarah.  Held,  therefore  that  the  son  should  have  the  legacy., 
the  misdescription  in  the  sex,  not  being  considered  sufficient  to 
exclude  him  from  the  benefit  of  the  gift.  Riebelts  Fisst.  11 
Hare,  299,  p.  337,  Law  Magaxine,  August  1857,  Per  Sir  E.  C. 
P.  Wood,  V.  C.  The  case  of  Ryall  v.  Hannan,  (10  Beav.  586), 
Per  Lord  Langdale  was  referred  to  as  a  much  stronger  case  in 
point — of  this  we  may  say,  reipublic©  interest  voluntatis  de 
fuQctorum  effectum  sortiri,^^  and  verba  posteriora  propter  oerti- 
tudinem  addita  ad  priora  qu»  certitudine  indigent  sunt  refer- 
enda,— and  ex  multitudine  signorum  colligitur  identitas  vera. 
A  testator  devised  property  to  William  Marshall,  his  second 
cousin.  He  had  no  such  second  cousin,  but  two  first  cousins 
once  removed.  One  William  Marshall — the  other  William  John 
Robert  Blandford  Marshall.  Held,  per  Wood  J.  that  there  was 
a  latent  ambiguity,  and  that  evidence  was  admissible  to  dissolve 
it.  Referring  to  Lord  Chayney's  case  5  Rep.  page  68,  a — and 
Jones  r.  Newham,  (1  W.  Black  60),  his  Honor,  said,  "  In 
reference  to  the  peculiarity  arising  from  the  party  having  several 
Christian  names.  Cruise  (4  Dig.  262)  cites  from  Bratton  this 
passage  ''  si  quis  binominus  fuerit  sive  in  proprio  nomine,  sive  in 
cognomine,  illud  no  men  tenendum  erit,  quo  solet  frequentiua 
appellarL*'  ''Persons  who  have  several  Christian  names  fre- 
quently use  only  the  first  name,  in  which  case  if  they  are 
described  in  a  deed  by  the  first  name  only,  it  will  be  good — my 
own  impression  is,  that  it  is  the  common  practice,  where  a  person 
has  two  names,  to  call  him  by  the  first — therefore  in  a  will, 
where  there  being  two  persons,  one  with  several  Christian  names 
the  other  only  one,  that  one  being  identical  with  the  first  Chris- 
tian name  of  the  former,  and  the  testator  devises  to  one  of  them 
by  that  name  only,  I  find  no  authority  for  excluding  parol 
evidence  to  show  which  of  the  two  the  testator  meant  to 
benefit."  After  hearing  evidence  and  counsel ;  per  the  Court, 
"  Had  the  evidence  been  equally  balanced,  the  defendant  William 
Marshall  would  havel>een  entitled  under  the  devise  in  preference 
to  William  John  Blandford  Marshall — yet  having  regard  to  the 
2  q  2 


Digitized  by 


Google 


800 

evidence^  the  latter  must  be  held  to  be  the  person  meant  by  the 
testator^  p.  431,  Law  Magazine^  August  1857^  Bennett  r.  Mar* 
shall,  2  Kay  and  Johns,  740. 

Note, — ^The  rule  is  ambiguitas  Terborum  latens  yerificatione 
supp^etur  nam  quod  ex  facto  oritur  ambigmim  yerificatione  facti 
tollitur,  and  again — ambiguitas  yerlxKum  patens  nulla  yerifica* 
tione  excluditur,  and  this  is  the  difference  between  latent  and 
patent  ambiguity.  The  former  is  described  to  be  where  the 
writing  appears  on  the  face  of  it  certain,  and  free  from  ambi- 
guity ;  but  the  ambiguity  is  introduced  by  something  extrinsic 
or  collateral  arising  out  of  the  instrument.  The  latter  is  an 
ambiguity  apparent  in  the  face  of  the  instmment  itself— H>f  the 
latter  '^  a  devise  to  one  of  several  sons''  a  devise  to  a  blank 
devisee— are  instances  where  parol  evidence  wUl  not  be  admitted. 
The  judgment  of  a  Court  in  expounding  a  will  is  merely  decla* 
ratory  of  what  is  in  the  will,  and  to  make  a  construction  of  a 
will,  where  the  intent  of  the  testator  cannot  be  known  has  been 
designated  as  '^  intentio  ececa  et  sicca.''  The  devise  therefore  in 
cases  falling  within  the  scope  of  the  above  observation  will, 
since  the  will  is  insensible  and  not  really  expressive  of  any  inten- 
tion, be  yoid  for  uncertainty."  Broome,  468  p.  also  Broome's 
Commentaries,  p.  511. 

In  an  action  in  replevin,  where  the  right  <^  the  distrainer  to 
distrain,  turned  upon  a  written  agreement,  by  which  the  plain- 
tiff agreed  to  take  certain  premises  at  a  yearly  rent  for  a  term 
— payable  quarterly  and  the  instrument  was  silent  as  to  the  time 
from  which  the  rent  was  to  commence,  and  there  was  evidence 
to  show  that  the  date  had  been  filled  in  after  the  execution  by 
the  defendant ;  and  also,  that  contemporaneously  with  the  exe- 
cution a  parol  agreement  was  entered  into,  by  whidi  the  rent 
was  to  commence  from  the  completion  of  certain  repairs,  the 
Court  of  common  pleas  held,  in  compliance  with  Murray  r.  the 
Earl  of  Stairs,  that  such  parol  evidence  was  admissible,  Davis 
V.  Jones,  17  Com.  B.  625,  p.  447,  Law  Magazine  for  August 
1856. 

A  testatrix  bequeathed  200^.  to  the  Benevolent  Institution 
for  delivering  poor  married  women  at  their  own  habitations. 
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Ten  years  previously  to  the  date  of  the  will^  a  society  bearing 
that  title,  of  which  she  had  been  a  member,  had  ceased  to  act ; 
but  at  the  date  of  the  will  there  was,  and  had  been  lonj^  exist« 
ing  a  society,  called  ''The  Royal  Maternity  Society  for  delivering 
poor  married  women  at  their  own  habitations :'' — Held,  that 
this  society  answered  the  description  in  the  will,  and  was  entitled 
to  the  legacy.  Coldwell  v.  Eolme,  %  Sm.  &  G.  31 ;  18  Jur.  396 ; 
23  Ifc  J.,  Chanc,  594. — Digest,  Jurist. 

Bequests  of  sums  of  stock  to  the  following  societies  in  Lon- 
don: The  Church  Building  Society,  the  Clergy  Society,  the 
Soeiety  for  promoting  Christian  Knowledge,  the  Church  Mis- 
sionary Society,  and  the  Clergy  Orphan  Society.  There  being 
no  society  answering  the  description  of  the  Clergy  Society, — 
Held,  that  extrinsic  evidence  could  not  be  received  to  prove 
that,  by  that  name,  a  charity  not  in  London  was  intended. 
Clergy  Society,  In  re,  2  Kay  &  J.  615. — Digest,  Jurist. 

Lord  Bacon^s  definition  of  patent  and  latent  ambiguity  may 
be  found  at  p.  284,  Section  219,  Best's  Principles  Law  of  Evi- 
dence. "  There  be  two  sorts  of  ambiguities  of  words,  the  one 
is  ambiguitas  patens  and  the  other  latens.  Patent  is  that  which 
appears  to  be  ambiguous  upon  the  deed  or  instrument ;  latent 
is  that  which  seemeth  certain  and  without  ambiguity  for  any 
thing  that  appeareth  upon  the  deed  or  instrument,  but  there  is 
some  collateral  matter  out  of  the  deed,  that  breedeth  the  ambi- 
guity. Ambiguitas  patens  is  never  holpen  by  averment,  because 
the  law  will  not  couple  and  mingle  matter  of  specialty  which  is 
of  the  higher  account  with  matter  of  averment,  which  is  of 
inferior  account  in  law ;  for  that  were  to  make  all  deeds  hollow 
and  subject  to  averment,  and  so  in  effect,  that  to  pass  without 
deed,  which  the  law  appointeth  shall  not  pass  but  by  deed.^' 
The  distinction  between  mere  inaccuracy  and  ambiguity  is  also 
given,  as  taken  from  Wigram  extrinsic  evidence,  Q.  V.  idem,  a 
distinction  also  between  ambiguity  and  unintelligibility  is  also 
drawn.  '^  A  written  instrument  is  not  ambiguous,  because  an 
ignorant  and  uninformed  person  is  unable  to  interpret  it.  It  is 
ambiguous  only,  if  found  to  be  of  uncertain  meaning,  when 
persons  of  competent  skill  and  information  are  unable  to  do  so.'' 
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P.  287.  Nor  will  words  be  ambiguous,  because  the  Court  may  be 
unable  to  explain  them,  from  being  ignorant  of  a  particular  fact, 
art  or  science  with  which  the  testator,  a  scientific  man  for  instance, 
was  familiar — otherwise  through  the  ignorance  of  the  Court  in 
this  particular,  a  scientific  man  might  become  verbally  intestate, 
'^  Language  may  be  inaccurate  without  being  ambiguous — and 
ambiguous  without  being  inaccurate.  Thus  if  a  testator  having 
one  leasehold  house  and  no  other — ^bequeath  his  freehold  house — 
this  would  be  inaccurate,  but  not  ambiguous.  If  he  were  to 
devise  an  estate  to  John  Babee  the  son  of  Thomas  and  there 
were  two  persons  to  whom  the  entire  description  accurately 
applied,  this  description  though  accurate  would  be  ambiguous.^' 
—Id. 


Habemus  optimum  testem  confitentem  reum. — The  |  co^l^lo^  \  oi  the 
defendant  is  the  best  eTidence  against  himselt 

Held  that  with  reference  to  the  cases  cited,  Ramconaye, 
appellant,  29th  January,  1851,  Purnsram,  appellant,  3rd  March, 

1852,  a  decree  must  necessarily  pass  against  the  party  confessing 
judgment,  7th  July,  1853.     Assoor  Singh,  appellant. 

Held  with  reference  to  the  above  precedent,  that  a  decree  must 
pass  against  two  of  the  defendants  confessing  judgment.  Sri 
Gopal  Choudry,  appellant,  4th  August,   1853, — and  7th  July, 

1853,  Dinobundo  Mundul,  80th  August,  1853,  Oonoruddee 
Bund,  appellant.  5th  September,  1853,  Kumul  Chunder,  appel* 
lant.     24th  September,  1853,  Bunglall,  appellant. 

Held,  that  a  decree  must  pass  against  a  party  confessing  yxAg* 
ment  and  in  reversal  of  the  decree  of  the  lower  Court,  the  case 
was  remanded  to  pass  judgment  as  against  this  party.  Nobo- 
kishore  Banerjea,  20th  January,  1852. 

In  an  action  in  a  bond  one  of  three  obligors  confessed  judg- 
ment. In  the  lower  Court,  the  plaintiff's  action  was  dismissed 
as  against  all  three  defendants,  and  in  appeal  a  decree  passed  as 
against  the  party  confessing,  3rd  March,  1862,  Purusram, 
appellant. 
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Of  confessions  in  criminal  cases  and  the  consequences  attach- 
ing to  them^  an  account  may  be  found  in  BesVs  Principles  of  the 
Law  of  Evidence^  Section  880.  1st,  the  estoppel  by  judicial 
confession.  It  may  be  taken  as  a  rule  of  universal  jurispru- 
dence, that  a  confession  of  guilt,  made  by  an  accused  person  to 
a  judicial  tribunal,  having  jurisdiction  to  condemn  or  acquit 
him,  is  sufficient  to  found  a  conviction,  even  if  to  be  followed  by 
a  sentence  of  death — confessus  in  judicio,  pro  judicato  habetur, 
et  quodammodo  sua  sententia  damnatur — again  confessio  facta 
in  judicio  omni  probatione  major  est,  again  confessio  in  judicio 
est  plena  probatio.  Still,  if  the  confession  appears  incredible, 
or  the  accused  has  any  object  in  making  a  false  one,  or  any 
illegal  inducement  to  confess  has  been'  held  out  to  him,  or  the 
confession  is  made  under  any  sort  of  delusion  or  through  fear 
and  simplicity,  the  judge  ought  not  to  receive  it.  So  if  the 
offence  charged  be  one  of  the  class  denominated  *'  Delicta  facti 
permanentis,"  and  no  other  indication  of  a  corpus  delicti,  can 
be  found.  The  many  instances  which  have  occurred  of  the 
falsity  of  confessions  judicial  as  well  as  extra-judicial,  fully 
justify  this  course,  traces  of  which  are  visible  very  early  in  our 
legal  history.     P.  628. 

Note, — ^The  term  admission  is  applicable  to  acknowledgments 
adverse  to  the  interest  of  parties  making  it  on  the  civil  side — 
and  confession,  is  the  term  for  admission  of  guilt  on  the  criminal 
side — elsewhere  will  be  found  an  instance  of  the  value  attach- 
ing to  confessions  in  this  country ;  to  that  the  author  of  these 
notes  could  add  many  others.  The  same  causes  will  always 
induce  the  same  effects  throughout  the  world — confessions  ex- 
tracted by  physical  torture,  or  criminative  statements  obtained 
by  coercion  or  duress  or  inducement,  will  be  taken  at  their  own 
proper  value.  Sections  582,  538, 584,  and  585.  In  this  country 
especially,  confessions  per  se,  unsupported  by  collateral  and  con- 
firmative evidence,  should  be  but  little  regarded,  where  the 
police  officer  is  liable  to  dismissal,  for  failing  to  arrest  actual 
defendants  concerned,  where  Magistrates  call  upon  them  to 
arrest  robbers  and  to  send  them  in  with  the  stolen  property,  or 
on  failure  to  do  so,  threaten  dismissal,  the  author  of  these  notes 
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always  expects  to  find^  that  parties  will  be  sent  in ;  that  they 
will  confess;  that  property  will  be  produced  and  all  regularly 
sworn  to  by  the  prosecutor's  witnesses,  as  part  and  parcel  of  his 
property.  Such  cases  have  occurred,  and  the  parties  have  con- 
fessed first  before  the  police,  secondly  before  the  Magistrate,  and 
thirdly  before  the  Sessions  Court,  and  such  parties  have  been 
recommended  to  be  hanged,  and  are  we  not  to  admire  the  cau- 
tious prudence  of  our  Sudder  Court,  in  not  carrj^ing  out  such 
recommendations,  their  wisdom  being  eventually  shown,  in  the 
entire  innocence  of  the  parties  ?  A  police  officer  placed  in  this 
position  must  send  in  some  one — Zemindars  are  responsible  and 
liable  to  a  certain  amount  of  co-operation  with  the  police.  The 
police  officer  reports,  that  this  is  withheld.  The  same  intemperate 
zeal  that  directed  the  first  order  to  the  police  is  now  directed 
to  the  Zemindar,  and  the  police  Darogah  is  told  to  arrest  him, 
and  send  him  in  to  the  Magistrate,  if  he  continues  to  withhold 
his  co-operation.  Thus  we  have  both  police  and  Zemindar 
involved  as  an  equal  perplexity.  The  Darogah  must  have  delin- 
quents to  save  his  situation  and  per  force  the  Zemindar  must 
supply  them.  This  is  soon  settled,  the  Zemindar  has  his  grudge 
against  some  of  his  ryots — the  village  police  are  entirely  in  his 
hands ;  the  prosecutor  is  also  repeatedly  his  ryot,  and  he  and 
the  police  look  about  for  materials  to  satisfy  the  Magistrate. 
The  village  Chowkeedar  introduces  a  silver  ornament  at  night 
into  the  thatch  of  one  man's  roof,  conceals  a  lotah  or  other 
utensil  in  another  man's  rice  golah, — buries  some  ornaments 
in  another  man's  garden  and  so  forth,  and  then  goes  with  a 
statement  to  the  Darogah,  that  on  the  night  of  the  dacoitj*^  such 
a  one  was  absent — perhaps  if  search  be  made,  some  result  may 
be  obtained.  The  Darogah  forwards  his  report  to  the  Magistrate 
and  intimates  his  departure  to  conduct  the  enquiry, — the  natural 
result  follows — the  property  is  found  in  the  thatch — the  man  is 
overwhelmed — ^is  told  he  has  only  to  confess — he  will  be  made 
an  approver ;  if  he  does,  a  statement  is  reduced  to  writing  by  a 
police  officer,  including  the  names  of  all  the  others,  as  arranged 
before  hand.  If  he  is  contumacious  other  means  are  resorted 
to,  with  the  same  result.   Stage  by  stage,  the  case  goes  on,  some 
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seven  or  eight  men  are  thus  secured  with  bundles  of  propertj-^ 
which  the  prosecutor  under  similar  influence  swears  to.  It  would 
be  supposed  that^  the  moment  the  prisoners  came  before  the 
Magistrate  and  subsequently  at  least  before  the  Sessions  Court, 
they  would  seize  upon  the  opportunity  aflTorded  them,  of  denying 
their  confessions,  and  many  do — but  in  other  cases,  where  their 
wives  and  children  are  in  the  power  of  the  Zemindar,  and  they 
are  given  to  understand  that  if  they  retract,  these  will  be  tor- 
'  tured  and  maltreated  in  a  way  and  manner  peculiar  to  India, 
who  is  to  wonder  at  these  parties  adhering  to  their  confessions, 
especially  when  they  are  also  assured  that  their  families  will  be 
supported?  In  this  way  confessions  are  obtained — the  police 
officer  secures  his  situation,  probably  is  complimented  on  his 
activity,  advanced  a  step  in  promotion,  and  the  Zemindar  escapes 
the  Ignominy  of  being  sent  in  by  the  police  and  degraded  and 
punished,  whilst  the  real  robbers  feel  a  double  security  in  their 
vicarious  punishment.  This  is  nO  imaginary  sketch.  It  is  given 
here  as  a  caveat  to  young  officers.  Many  exclaim  against  the 
Government  or  the  tribunals,  who  are  alike  on  the  watch  to  put 
down  all  this  kind  of  thing.  The  same  causes,  however,  operate 
to  create  similar  results  every. where.  The  reader  will  find 
numerous  cases  of  this  description  given  in  Best.  Scotland 
seems  to  have  had  an  unfortunate  pre-eminence — ^let  the  reader 
refer  to  the  case  of  Isobel  Elliot,  September  13th,  1678,  where 
nine  women  confessed  to  having  been  baptized  by  the  devil  and 
to  have  had  improper  familiarities  with  him — and  were  all  con- 
victed and  burnt.  The  officer  in  this  country,  who  looks  all 
round  a  confession,  and  weighs  all  the  attendant  circumstances 
of  time  and  place,  will  generally  escape  from  being  deceived,— 
but  so  long  as  the  Zemindars  are  in  any  way  associated  in  co- 
operation with  the  police,  we  shall  have  untrustworthy  confes- 
sions whenever  wanted — verb.  sap.  The  most  important  reform 
is  that  which  would  disconnect  the  village  Chowkeedar  from 
Zemindaree  servitude  and  make  him  a  paid  servant  of  the  state 
in  every  sense  of  the  word,  and  a  police  once  in  any  sense  efficient, 
would  render  the  co-operation  of  the  Zemindars  entirely  unne- 
cessary. Riding  through  the  country  one  day,  a  man  crawled 
2  R 
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ont  of  what  had  been  the  roof  of  a  house^  and  appealed  to  the 
author  of  these  hurried  notes^  pointing  to  his  children^  to  know 
if  that  was  a  condition  suitable  for  a  Government  officer.  It 
appeared  that  he  was  the  village  Chowkeedar — and  had  been  living 
for  nine  months  in  this  condition,  never  having  received  any 
wages  and  afraid  for  his  life  to  go  in  and  apply  to  the  Magis- 
trate. Such  are  the  needy  agents  ever  ready  to  initiate  any 
false  accusation  that  may  be  wanted,  either  at  the  dictation  of 
the  Zemindar  or  the  police  Darogah. 

A  Dewan  of  a  commercial  factory  was  held  responsible  for 
10,000  Rs.  which  he  had  himself  entered  in  the  factory  books 
as  received  from  the  principal  factory,  although  of  the  20,000 
Rs.  entered  as  remitted,  he  had  only  received  sicca  Rs.  10,000. 
27th  August,  1822,  Ramsona,  appellant. 

An  Ikramamah  or  written  acknowledgment,  admitting  that 
the  plaintiff  was  proprietor,  and  the  execution  of  which  was 
fully  established,  held  to  be  sufficient,  although  payment  of 
actual  consideration  was  not  satisfactorily  proved.  July  21st, 
1821,  Ranee  Indranee,  appellant. 

Note, — ^This  maxim  commonly  applies  to  confessions  on  the 
criminal  side — but  there  is  a  large  application  of  it  to  cases  on 
the  civil  side.  Amongst  those  given  above,  are  cases  of  very 
frequent  occurrence,  which  are  founded  in  conspiracies  and  the 
plaintiff  including  a  creature  of  his  own,  as  a  joint  obligor,  in  a 
forged  instrument,  obtains  from  him  a  confession  of  judgment 
and  admission  of  the  bond — and  it  has  been  the  established 
practice  of  the  Sudder  Court  to  let  a  decree  stand  against  such 
party.  Ex  dolo  malo  non  oritur  actio,  would  point  to  the  discon- 
tinuance of  this  practice — for  to  pronounce  an  instrument  forged 
and  nevertheless  to  give  a  decree  under  it,  in  favour  of  the  plain- 
tiff, is  at  variance  with  the  standard  maxim,  nemo  commodum 
potest  de  sua  injurid,,  and  there  is  accordingly  no  equity  in 
allowing  one  rogue  to  profit  or  attempt  to  profit  at  the  expense 
of  a  brother  rogue.  These  cases  should  be  dealt  with  according 
to  Section  40  and  73,  of  Reg.  XXIII.  I8l4,  and  the  frequency 
with  which  our  Courts  are  made  use  of,  to  accomplish  the  most 
iniquitous  ends,  has  greatly  encouraged  the  institution  of  these 
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vile  cases,  and  the  plaintiff  having  probably  cajoled  the  confess- 
ing defendant^  may  hereafter  either  ruin  him,  by  enforcing  a 
decree  of  this  description  against  him,  or  hold  him  in  a  state^ 
little  short  of  permanent  slavery,  in  which  he  must  per  force  join 
the  plaintiff,  in  every  acf  of  villainy  he  chooses  to  perpetrate. 
If  there  be  a  retributive  justice  in  this^  it  appears  to  be  monocular 
and  one-sided  and  at  variance  with  equity,  for  the.  practice  is 
equivalent  to  rewwding  a  wrongdoer  and  quite  at  variance  with 
other  standard  legal  and  judicial  maxims  and  principles.  This 
maxim  therefore  should  apply  only  to  bon&  fide  confessions  of 
judgment,  for  it  must  always  be  remembered  that  fraus  omnia 
vitiat  et  corrumpit — and  at  least,  the  principal  conspirator  should 
be  left  to  pay  his  own  costs  instead  of  obtaining  a  decree  which 
may  become  a  permanent  obstacle  in  the  way  of  a  criminal  pro- 
secution, as  every  decree  is  presumptive  of  the  truth  of  the  facts 
stated  in  the  plaintiff's  declaration  and  a  conclusive  decree  is  final 
on  that  head.  The  rule  is  too,  that  habemus  optimum  testem 
"  is  demonstration,  unless  indirect  motives  can  be  assigned  to 
it/'  Per  Lord  Stowell,  Mortimer  v.  Mortimer,  %  Hagg.  315. 

In  an  action  by  the  executor  of  a  payee  against  the  maker 
upon  a  promissory  note  more  than  six  years  overdue^  the  plain- 
tiff, in  order  to  take  the  case  out  of  the  Statute  of  limitations, 
produced  a  book  in  which  he  had,  in  1844i  and  1847  respectively, 
at  the  request  of  the  testatrix,  entered  two  payments,  as  for 
interest  due  upon  the  note,  which  she  told  him  she  had  received 
from  the  defendant: — Held  admissible  as  entries  against  the 
interest  of  the  party  making  them^  Bradley  v.  James,  13  C. 
B.  822. 

Action  for  disturbing  a  watercourse,  which  of  right  ought  to 
flow  into  the  plaintiff's  close  to  irrigate  it.  Plea^  a  denial  of  the 
right.  On  the  trials  it  appeared  that  the  watercourse  was  not 
ancient,  but  that  the  water  had  flowed  in  its  present  course  for 
more  than  twenty  years  past  the  plaintiff's  close.  There  was 
evidence  that  during  that  period,  the  plaintiff  and  those  under 
whom  he  claimed  had  been  constantly  in  the  habit  of  drawing 
off  the  water  to  irrigate  his  close,  and  that  the  owners  of  the 
watercourse  resisted  it.  On  one  occasion  when  plaintiff's  servant 
2  &  2 
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drew  off  the  water^  he  was  summoned  before  a  justioe  for  sa 
doing;  the  plaintiff's  son^  by  his  direction^  attended  and  defend- 
ed  the  servant^  and  paid  a  fine  of  one  shilling.  The  conviction 
was  under  a  local  act,  from  which  there  was  a  power  of  appeal. 
The  plaintiff  did  not  appeal.  The  conviction  was  tendered  in 
evidence  and  rejected : — Held,  improperly  rejected,  as  the  con- 
viction unappealed  against  was,  under  the  circumstances,  evidence 
of  an  acknowledgment  by  the  plaintiff  that  the  usage  to  draw 
off  the  water  for  irrigation  was  not  as  of  right.  Baton  v.  Swan^ 
sea  Walerworks  Company,  17  Q.  B.  267. — Digest,  Jurist. 

The  annexed  remarks  are  taken  from  the  Jurist,  October  24tb, 
1 854<,  on  the  subject  of  admissions  by  payment  of  money  into 
Courtt 

The  defendant  in  an  action  at  law  may,  as  a  general  rule, 
place  his  own  estimate  upon  the  amount  of  his  liability,  and,  by 
bringing  it  into  Court,  expose  his  adversary  to  the  risk  of  having 
to  pay  all  subsequent  costs,  unless  he  ultimately  recover  a  large 
sum.  The  only  exceptions  named  in  the  Common-law  Procedure 
Act,  1852,  (sect.  70),  are  the  following : — Actions  for  assault, 
false  imprisonment,  libel,  slander,  malicious  arrest  or  prosecution, 
criminal  conversation,  and  seduction.  With  regard  to  these 
statutory  exceptions,  it  should  be  observed,  that  the  first  has  been 
held  not  to  include  an  action  for  an  assault  upon  the  plaintiff's 
son,  {Newton  v.  Holfoi'd,  6  Q.  B.  921),  and  therefore  money 
may  be  paid  into  Court  in  such  an  action.  Also,  in  actions  for 
libel  published  in  a  newspaper  or  other  periodical  publication, 
money  may  be  paid  into  Court  if  the  defendant  also  plead  that 
the  libel  was  inserted  without  actual  malice,  and  without  gross 
negligence,  and  that  a  full  apology  for  the  libel  was  inserted  at 
the  earliest  opportunity,  (6  &  7  Vict.  c.  96,  s.  2;  and  see  8  &  9 
Vict.  c.  75) ;  and  independently  of  the  above  statutes,  there  are 
several  statutory  provisions  expressly  allowing  money  to  be  paid 
into  Court.*  Thus,  in  actions  against  justices  for  acts  done  in 
the  execution  of  their  office,  they  may  pay  money  into  Court; 

*  See  the  8  &  9  Vict.  o.  87,  s.  120,  as  to  actions  against  revenue  officers,  and 
the  12  &  13  Vict.  o.  106,  s.  158,  as  to  actions  bj  assignees  of  a  bankrupt  within 
the  time  limited  for  disputing  the  adjudication. 
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and  where  they  have  tendered  amends  before  action^  they  may 
avail  themselves  of  it  without  paying  money  into  Court.  (11  & 
12  Vict.  0.  44,  s.  11).  In  all  other  cases  of  tender,  however, 
the  money  must  be  brought  into  Court.  There  is  a  class  of 
cases  in  which  the  plaintiff  is  entitled  to  have  the  specific 
subject-matter  of  his  claim,  and  not  merely  its  equivalent  in 
money,  and  in  such  cases  his  right  is  not  to  be  defeated  by 
payment  into  Court.  Thus,  money  cannot  be  paid  into  Court 
in  actions  of  ejectment,  or  to  the  claim  for  the  goods  themselves 
in  actions  of  detinue.  (Allan  v.  Dunn,  26  L.  J.,  Ex.,  185).  In 
the  latter  action,  however,  it  may  be  paid  to  the  damages  for  the 
detention  of  the  goods.  (See  Crossfield  v.  SucA,  8  Exch.  159). 
Where  the  plaintiff  is  entitled  to  have  his  judgment  stand  as 
security  for  a  larger  sum  than  that  which  is  sought  in  the  parti- 
cular action,  as  in  claims  founded  upon  bonds  under  the  8  &  9 
Will.  3,  c.  11,  money  cannot  be  paid  into  Court,  for  such  pay- 
ment could  not  be  pleaded  to  the  future  breaches.  fTAe  BisAop 
of  London  v.  M'Neil,  9  Exch.  490;  18  Jur.,  part  1,  p.  314; 
England  v.  Watson,  9  M.  &  W.  333). 

It  is  sometimes  a  matter  of  some  difficulty  to  determine  the 
precise  effect  of  paying  money  into  Court  as  an  admission  of 
the  cause  of  action,  but  we  think  the  following  rules  may  be 
deduced  from  the  cases.  In  actions  ex  contractu,  if  paid  in  to 
special  counts,  every  material  averment  therein  is  admitted,  viz. 
the  whole  of  the  contract  and  the  breaches  as  alleged,  and  the 
defendant  cannot  prove,  in  mitigation  of  damages,  any  fact 
which  would  be  an  answer  to  the  action.  (See  Perren  v.  The 
Monmouthshire  RaUioay  and  Canal  Conijoany,  11  C.  B.  855;  17 
Jur.,  part  1,  p.  532).  If,  however,  the  money  be  paid  to  com- 
mon counts,  it  operates  merely  as  an  admission  that  so  much  is 
due  in  respect  of  some  contract  of  the  nature  declared  upon,  and 
the  plaintiff  must  prove  his  case  beyond,  as  upon  the  plea  of 
non  assumpsit  or  nunquam  indebitatus  to  the  rest  of  the  claim. 
{Kingham  v.  Robins,  5  M.  &  W.  94).  But  the  defendant  cannot 
reduce  the  amount  claimed  by  evidence  of  payment  or  set-off 
without  pleading  those  defences.  (GoUy  v.  Qoldy,  26  L.  J.,  Ex., 
29).     The  same  distinction  holds  good  in  actions  of  tort.  Where 
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the  declaration  is  general  and  unspecific,  as  in  trover^  the  pay- 
ment admits  a  cause  of  action  to  the  amount  paid  in^  and  the 
plaintiff  must  prove  his  case  beyond^  as  upon  the  plea  of  not 
guilty,  (Id.) ;  but  if  it  is  specific,  the  cause  of  action  declared 
upon  is  admitted.  Thus,  where  the  declaration  stated  a  contract 
to  carry  the  plaintiff,  and  alleged  a  negligent  breach  of  duty 
and  damage  to  the  plaintiff,  and  the  defendant  paid  money  into 
Court,  it  was  held  that  he  had  admitted  the  contract  and  breach 
of  duty,  and  that  the  plaintiff,  therefore,  was  not  bound  to  prove 
negligence  in  order  to  recover  a  larger  amount.  {Perren  v.  TAe 
Monmouthshire  Railway  and  Canal  Company,  supra). 

Note. — On  the  subject  of  admissions,  the  reader  will  find  every 
information  in  Section  10,  Vol.  I.  Phillip's  Law  of  Evidence, 
p.  84.  And  on  the  subject  of  confessions.  Section  11,  Id.  p.  40, 
and  may  be  consulted.  In  either,  the  whole  must  be  produced 
in  order  that  the  Court  may  form  a  correct  opinion  as  to  the 
true  extent  of  the  admission  or  confession,  as  an  entire  proceed- 
ing— which  may  be  very  different,  from  what  would  be  gathered 
from  a  partial  extract.  This  rule  extends  to  all  writings — where 
a  person  makes  an  admission  against  his  own  interest  and  refers 
to  a  written  paper,  its  contents  should  be  shewn,  before  the 
statement  can  be  used  as  evidence  against  the  party — so  of 
enclosures  referred  to  in  a  letter  in  connection  with  it.  The 
same  rule  applies  as  to  conversations,  that  the  whole  shall  be 
stated,  p.  315.  A  parol  admission  will  not  be  admitted  in  con- 
tradiction of  documentary  evidence,  p.  326,  nor  will  it  dis- 
pense with  the  production  of  a  record — admissions  '^  without 
prejudice,''  are  not  evidence  of  a  debt  by  way  of  admission. 
So  of  a  letter  written  ''  without  prejudice" — although  not  stated, 
the  answer  will  be  "without  prejudice,"  ed.  827 •  This  rule 
applicable  to  admissions  and  confessions  depending  a  treaty  in 
expectation  of  a  compromise — but  will  not  apply  to  admissions 
before  an  arbitrator,  where  the  parties  are  contesting  their  case 
adversely  although  foro  domestico,  p.  428.  Offers  to  compromise 
are  admissible  as  some  evidence  of  liability — an  offer  to  pay  a 
less  sum  is  not  a  sufficient  acknowledgment  of  the  demand  as 
to. support  a  count,  as  it  merely  amounts  to  an  offer  to  buy 
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peace.  Admissions  under  legal  compulsion  are  receivable- 
otherwise  under  duress  or  imposition.  Admissions  in  rem  are 
evidence  for  strangers — admissions  may  be  implied,  or  where  a 
party  assumes  a  particular  character  and  acts  on  it,  without 
formal  proof  of  title,  p.  381.  Admissions  may  be  also  by  demea- 
nour, conduct,  acquiescence,  forbearance.  In  acquiescence,  the 
party  most  have  knowledge  of  necessary  facts,  p.  336. 


Verba  intentioni  non  e  contra  debent  inserrire. — Words  are  subordinate  to 
the  intention  and  not  the  intention  to  the  words. 

In  eonventionibus  oontrahentium  roluntas  potius  qoam  yerba  spectari  placuit. 
— In  contraott,  the  plain  intention  of  the  parties,  rather  than  the  words  they 
use,  is  to  be  oonsidered. 

In  testamentis,  plenius  testatoris  / — When  the  purport  of  the  will  may  be 
intentionem  scrutamnr.  \     doubtful,  from  the  words  used,  the  obvi- 

In  testamentis  plenius  yoluntates  i  ous  intention  of  the  testator  will  regu- 
testantium  interpretantur.  (.     late  the  construction. 

The  student  may  consult  with  the  highest  advantage,  that 
excellent  work,  Broome's  Legal  Maxims,  Chap.  VIII.  Inter- 
pretation of  Deeds,  p.  411,  also  the  Commentaries  by  the  same 
author,  pp.  531,  532. 

'^  In  construing  a  will,  the  Court  looks  at  the  circumstances 
under  which  the  devisor  made  it,  as  the  state  of  his  property, 
family  and  the  like  :  but  extrinsic  evidence  is  not  admissible  to 
alter,  detract  fVom,  or  add  to,  the  terms  of  a  will,  nor  to  vary 
the  meaning  of  words,  though  it  may  be  used  to  rebut  a  result- 
ing trust,  attaching  to  a  legal  title  created  by  it  or  to  remove 
a  latent  ambiguity.  On  the  construction  of  a  will,  technical 
expressions  are  not  required  by  the  Courts  to  render  effectual 
the  disposition  of  property,  for  the  intention  of  the  testator  is 
the  polar  star  which  guides  the  judges  in  their  decisions ;  and 
when  that  is  ascertained  it  is  implicitly  followed,  without  regard 
to  any  informality  in  the  testator's  language.  But  in  constru- 
ing the  language  of  a  will,  the  Courts  resort  to  certain  estab- 
lished rules,  by  which  particular  words  and  expressions,  standing 
unexplained,  have  obtained  a  definite  meaning,  if  technical 
words  are  employed,  their  legal  meaning  is  presumed*    Other 
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words  are  taken  in  their  ordinary  grammatical  sense^  unless  the 
context  shows  a  different  meaning — a  construction  giving  effect 
to  every  expression  is  to  be  preferred  to  one  which  leaves  some 
expressions  imperative.  Of  two  modes  of  construction,  that  is 
preferred  which  prevents  a  total  intestacy,  ^ords  occurring 
more  than  once  are  taken  to  be  used  in  the  same  sense.  Addi- 
tional words  are  presumed  to  have  an  additional  meaning.  Words 
may  be  transposed,  supplied  or  rejected  where  warranted  by  the 
context,  but  there  can  be  no  conjectural  hypothesis  of  an  inten- 
tion at  variance  with  the  plain  and  obvious  meaning  of  the 
testator's  language,  and  where  a  testator's  intention  cannot 
operate  to  its  full  extent,  it  will  take  effect  as  far  as  it  can. 
Sydney  Smith's  Principles  Equity,  pp.  541,  548. 

In  the  case  of  The  J ttorney- General  v.  Calvert,  (3  Jur.,  N.  S., 
part  1,  p.  500),  the  Master  of  the  Rolls  enunciated  several 
important  principles  relating  to  the  construction  of  bequests  for 
charitable,  educational,  and  religious  objects.  An  information  had 
been  filed  by  the  Attorney- General  upon  the  relation  of  some  of 
the  inhabitants  of  Hadleigh,  in  Suffolk,  praying  an  account  of 
various  charities,  and  that  it  might  be  declared  that  persons 
dissenting  from  the  Church  of  England  (but  in  other  respects 
proper  objects  of  the  charities)  were  entitled  to  participate  in  the 
benefits  of  them. 

Dr.  Pykenham,  in  the  reig^  of  Henry  VII.  had  founded 
twelve  almshouses  in  Hadleigh  for  twenty-four  poor  persons, 
and  had  appointed  the  parson  and  wardens  of  the  parish-church 
trustees  for  the  purpose  of  administering  this  charity.  A  chapel 
was  attached  to  the  almshouses,  and  the  founder's  will  contained 
this  clause — "  I  will  that  every  holyday  in  the  year  from  hence- 
forth for  evermore  the  bell  in  the  chappell  be  tolled  every  forenoon 
at  eight  o' clocks  and  in  the  afternoon  at  four,  by  one  of  the  said 
poor  men  which  now  is  inhabiting  and  hereafter  shall  be  in 
that  house  next  unto  the  chappell  on  that  side  next  to  the  parish 
church... and  then  without  any  delay,  every  one  of  the  said 
twenty-four  poor  men  and  women  shall  daily  resort  into  the 
chappell,  and  there  shall  continue  and  remain  in  prayer  every 
forenoon  from  eight  unto  nine,  unless  that  a  lawful  and  reason- 
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able  cause,  as  sickness,  impotency,  or  such  other  duty,  prove  lett 
to  the  contrary ;  and  that  all  and  every  one  of  them  devoutly 
say  every  morning,  in  the  hour  afore  limited,  in  the  same  chap- 
pell,  fifteen  pater  nosters  and  fifteen  aves,  with  the  creed,  so  that 
every  one  of  them  in  one  whole  year  so  continuing  may  worship 
all  the  wounds  that  our  Saviour  Christ  Jesus  sufiered  for  the 
redemption  of  sinful  man ;  and  over  that  those  that  are  learned 
shall  say  Mattins  Primal  and  Hours  of  our  Lady,  and  also  the 
psalm  of  De  Profundis,  and  once  in  the  week,  at  their  best 
leisure,  the  seven  Psalms  and  the  Litany,  and  placebo  and  dirige 
for  the  souls  of  William  Pykenham,  their  founder. . . .  and  for  all 
Christian  souls."  Then  followed  a  power  of  expulsion  for 
misbehaviour^  or  for  disobedience  to  the  above  directions. 

There  was  likewise  a  bequest  of  bread  to  be  distributed  by  the 
rector  and  churchwardens  to  such  as  attended  the  church ;  and 
it  appeared  that  dissenters  had  been  excluded  from  both  chari- 
ties. 

Upon  these  facts  the  Master  of  the  Rolls  laid  down  and  applied 
the  following  rules  : — 

First,  the  intentions  of  the  founder  are  to  be  carried  into 
effect  as  far  as  they  are  capable  of  being  so,  and  so  far  as  they 
are  not  contrary  to  law,  using  the  word  *'  law"  in  its  proper  and 
widest  signification,  as  including  the  precepts  of  religion  and 
morality. 

Secondly,  if  the  charity  be  founded  to  support  some  religious 
establishment,  or  if  it  seek  to  promote  religious  education,  (as 
in  the  case  of  Lady  IIewley*8  Charity,  9  CI.  &  Fin.  335),  and  if 
the  intentions  of  the  founder  be  not  clearly  expressed,  or  if  the 
instrument  of  foundation  be  lost,  or  never  had  any  existence,  the 
opinions  and  religious  tenets  of  the  founder  have  a  most  material 
bearing  on  the  question  of  who  are  the  objects  of  the  charity, 
and  in  what  manner  the  trusts  of  it  are  to  be  performed.  In 
these  cases  the  presumption,  in  the  first  instance,  is,  that  the 
founder  intended  to  support  an  establishment  belonging  to  some 
particular  form  of  religion,  and  that  he  intended  some  particular 
doctrine  of  religion  to  be  taught.  The  next  presumption  is,  that 
this  doctrine  was  that  which  he  himself  supported  and  professed. 
2  s 
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Thirdly,  when  a  charity  has  been  founded  for  the  purposes  of 
secular  education,  the  Court  will  not,  in  the  absence  of  expressed 
intention,  assume  that  the  founder  intended  any  particular 
religious  doctrine  to  be  combined  with  the  secular  education ; 
but  on  the  contrary,  will  assume  that  the  object  was  for  secular 
instruction  generally,  and  will  not,  by  enforcing  particular  rules 
relative  to  religious  instruction,  prevent  all  denominations  of 
Christians  from  obtaining  the  benefit  of  the  instruction. 

Fourthly,  where  the  charity  is  one  of  a  purely  eleemosynary 
character,  the  presumption  that  all  classes  were  intended  to 
participate  in  the  bounty  of  the  founder  is  so  strong,  that  it 
requires  a  clear  and  distinct  expression  of  unequivocal  import  to 
exclude  any  class  of  dissenters  from  the  benefits  of  the  charity. 
Such  expression  must  be  found  in  the  instrument  of  foundation, 
or,  at  all  events,  in  immemorial  usage^  the  burthen  of  proof 
being  thrown  on  those  who  seek  to  exclude.  "  No  doctrine  of 
law  or  precept  of  religion,^^  said  the  learned  judge,  "  establishes 
that  the  act  of  relieving  a  fellow-creature  from  the  privations 
or  calamities  which  have  befallen  him  ought  to  be  preceded  by 
ascertaining  that  he  holds  opinions  in  accordance  with  the  true 
doctrines  of  Christ  as  promulgated  in  the  Gospel,  or  with  those 
which  the  donor  believes  to  be  such/' 

In  conformity  with  these  principles,  the  Master  of  the  Rolls 
decided,  in  the  case  before  him,  that  dissenters  were  not  excluded 
from  the  benefits  of  the  almshouses,  if  they  could  conscientiously 
comply  with  the  directions  of  the  founder,  modified  by  the  Re- 
formation and  subsequent  statutes,  and  that  the  trustees  could 
not  examine  whether  they  did  so  sincerely,  or  whether  they 
were  members  of  the  Church  of  England.  With  regard  to  the 
distribution  of  bread,  it  was  held  that  regularity  of  attendance 
at  church  was  all  that  was  necessary  to  entitle  the  poor  to  parti- 
cipate in  the  bounty. — Jurist  Reports. 

In  special  appeal  to  uphold  the  validity  of  the  appellant's  sale, 
which  had  been  reversed  by  the  lower  Court,  on  the  ground  of 
informality,  inasmuch  as  notification  had  not  been  published  in 
the  office  of  the  Secretary  to  the  Sudder  Board  of  Revenue, 
that  is  to  say,  in  the  office  of  the  Commissioner  of  Revenue, 
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held  that  no  importance  attached  to  the  mere  words  "  The  oflSce 
of  the  Secretary  to  the  Board  of  Revenue,"  because  such  notifi« 
cation  was  beyond  the  scope  and  view  of  the  present  law 
and  contrary  to  the  peculiar  character  and  constitution  of  the 
Commissioner's  office.  26th  May^  1853^  Hursoondree  Dibea, 
appellant. 

The  lower  Court  dismissed  the  action  of  the  plaintiff  under 
Construction  1129,  which  makes  orders  passed  in  execution, 
where  no  cldm  has  been  preferred  for  a  regular  trial,  final.  Held 
in  appeal,  that  the  mere  fact  of  the  Construction  being  ulterior 
to  the  cause  of  action  was  immaterial,  as  the  ease  in  band  was 
not  to  be  decided  by  the  wording  of  the  Construction,  but  by 
the  principle  on  which  it  rests  and  that  regard  was  to  be  had 
only  to  the  rule  of  Equity,  and  of  certainty  in  legal  procedure, 
which  has  always  been  in  force  independently  of  any  particular 
Construction^  8th  June,  1853.  Maharajah  Koonwar  Kiruth 
Singh,  appellant. 

A  testatrix,  by  will,  gave  to  G.  an  interest  in  certain  chattels, 
and  gave  her  residuary  real  and  personal  estate  to  trustees,  in 
trust  out  of  her  personal  estate  to  pay  her  debts,  funeral  and 
testamentary  expenses,  and  a  legacy  of  10^.  to  H. ;  and  out  of 
the  rents  and  profits  of  the  real  estate,  to  pay  such  of  the 
debts,  funeral  and  testamentary  expenses  as  her  personal  estate 
should  be  insufficient  to  pay ;  and  subject  thereto,  should  stand 
possessed  of  the  entire  residue  of  realty  and  personalty  in  trust 
for  the  testatrix's  three  grandchildren.  By  a  codicil,  the  tes- 
tatrix directed  that  the  trustees  or  trustee  acting  under  her  will 
should  pay  to  H.  40/.,  "  in  addition  to  the  legacy  of  10/.  above 
mentioned,"  and  to  G.  100/.  a  year  for  life,  "  in  addition  to 
the  bequests  above  mentioned :" — Held,  that  the  direction  in 
the  codicil  to  the  trustees  to  pay  the  legacy  and  annuity  prim& 
facie  made  them  a  charge  upon  whatever  funds  the  trustees  had 
in  their  hands,  and  therefore  charged  them  on  the  real  estate 
in  aid  of  the  personalty,  and  that  this  was  not  rebutted  by  their 
being  given  "  in  addition"  to  bequests  not  charged  on  the  realty, 
Gallemore  v.  Gi//,  2  Jur.,  N.  S.,  1178 — L.  J. — Digest,  JarkC. 
2  6  2 
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Lists  of  plate  signed  by  a  testatrix^  but  not  attested^  and 
written  on  the  same  sheet  of  paper  with  the  will  which  referred 
to  them  as  in  existence^  the  will  and  schedules  being  in  the 
handwriting  of  the  testatrix,  admitted  to  probate.  No  evidence 
could  be  obtained  to  shew  whether  the  lists  were  written  at  the 
time  of  execution.  Aih.  In  the  Goods  ofy  1  Deane  Ecc.  Rep. 
181 ;  2  Jur.,  N.  S.,  62,6.— Digest,  Jurist. 

*^For  the  good  of  their  Families J'^ — D.  by  will  settled  real 
and  personal  estate  upon  trusts  in  favour  of  two  of  his  daugh* 
ters  and  their  children.  By  a  codicil  he  cancelled  this  part  of 
his  will,  settling  his  property  on.  his  daughters  and  their  chil- 
dren, and  empowered  A.  and  B.,  the  husbands  of  his  daughters, 
to  dispose  of  the  property  he  left  "  for  the  good  of  their  fami- 
lies :^^ — Held,  that  A.  and  B.  took  absolute  interests  as  tenants 
in  common.  Alexander  v.  Alexander,  2  Jur.,  N.  S.,  898 — V. 
C.  S. — Digest,  Jurist. 

The  plaintiff  executed  a  written  contract  of  absolute  sale  of 
some  goods  to  the  defendant ;  he  afterwards  sued  the  defendant 
for  a  sum  which  he  contended  was  due  to  him  out  of  the  pro- 
ceeds of  the  goods  as  a  balance,  after  repaying  the  amount 
advanced  by  the  defendant  on  their  security.  The  plaintiff 
gave  evidence  that  on  the  sum  being  demanded  by  the  plaintiff's 
agent  as  the  balance  out  of  the  proceeds,  the  defendant  admitted 
the  correctness  of  the  amount,  and  said  he  would  pay  it  over : — 
Held,  that  though  the  sale  was  absolute  in  law,  there  was  evi- 
dence that  it  was  accompanied  by  a  trust  that  the  defendant 
should  account  for  the  proceeds,  and  that  the  facts  shewed  a 
sufficient  consideration  for  the  account  stated  by  the  defendant 
to  entitle  the  plaintiff  to  recover  the  balance,  as  money  due  upon 
an  account  stated.  Howard  v.  Brovmhill,  23  L.  J.,  Q.  B.,  23 — 
B.  C. — Crompton. — Digest,  Jurist. 

In  the  construction  of  wills,  the  Court  will  consider  the  inten- 
tion of  the  testator,  the  state  of  the  parties  provided  for,  and,  to 
remove  inconsistencies,  will  read  the  word  "  future^'  as  *'  former/' 
Fasmore  v.  Huggins,  21  Beav,  103;  25  L.  J.,  Chanc,  251.— /i. 

A  testator,  after  the  decease  of  an  annuitant,  gave  the  prin- 
cipal, set  apart  to  answer  the  annuity,  to  his  own  son  for  life, 
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and  on  his  death  the  principal  to  any  children  he  might  leave, 
and  in  such  sums  as  he  shoald  will  and  direct ;  but  in  case  of 
his  son  dying  before  his  mother  (the  annuitant)^  then  to  other 
persons.  -Upon  the  death  of  the  son  in  the  lifetime  of  the  tes- 
tator leaving  one  son, — Held,  that  the  words  "  without  leaving 
a  child*'  ought  to  be  introduced  after  the  word  "  dying,*'  and 
that  the  grandson  of  the  testator  was  entitled  to  the  fund.  Abbott 
V.  Middletmiy  21  Beav.  143 ;  25  L.  J.,  Chanc,  1 13. — Digest,  Jurist. 

The  plain  first  meaning  of  a  testator's  words  is  to  be  followed, 
unless  they  give  rise  to  some  incongruity.  Nockolds  v,  Locke, 
a  Jur.,  N.  S.,  1064— V.  C.  ^.—Digest,  Jurist. 

General  Rules  of  Construction^ — In  construing  a  will,  if  two 
passages  in  it  are  directly  opposed  to  each  other,  the  latter  will 
prevail ;  but  where  there  is  a  mere  inconsistency,  the  Court  will 
endeavour  to  discover,  from  the  whole,  the  real  meaning  of  the 
testator,  and,  if  possible,  reconcile  all  its  parts.  Brocklebank 
V.  Johnson,  20  Beav.  205. — Digest,  Jurist. 

Cum  duo  inter  se  pugnantia  reperiuntur  ultimum  ratum  est — 
is  the  general  rule  as  affirmed  in  the  above  case.  There  is  a 
difference  between  contradiction  and  inconsistency. 

Children.'] — A  devise  to  the  children  of  A.  All  the  children 
were  dead  at  the  date  of  the  will,  but  there  were  several  grand- 
children and  great  grandchildren  : — Held,  that  the  grandchildren 
were  entitled,  to  the  exclusion  of  the  great  grandchildren.  Fenn 
V.  Death,  2  Jur.,  N.  S.,  1Q(^—K.— Digest,  Jurist. 

The  case  of  Moor  v.  Raisbeck  (12  Sim.  123)  observed  upon. 
—Id. 

WoLTERBEEK  V.  B ARROW. — February  2ith  and  2&th,  1857. 

Settlement — Mistake — Reformation — Lapse  of  time — Ultimate 
limitation  of  lad f  s  property  to  herself-^Form  of  settlement. 

A  marriage  settlement  reformed  after  a  lapse  of  thirty-five 
years,  by  giving  the  lady  an  absolute  interest  in  the  trust  funds, 
(her  husband  being  dead,  and  without  issue),  the  evidence  clear- 
ly establishing  that  such  was  the  intention  of  all  parties  to  the 
settlement. 

The  proper  mode  of  giving  an  absolute  interest  to  the  wife 
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after  the  death  of  her  husband  is  by  limiting  the  property  to 
the  wife^  her  heirs,  executors,  administrators,  and  assigns. 

Sir  J.  RoMiLY,  M.  R. — After  considering  this  case,  I 
think  I  must  reform  the  settlement.  It  is  very  true  that 
the  Court  pays  great  attention  to  time  in  these  matters, 
and  that  a  very  great  length  of  time  has  elapsed  in  the 
present  case.  The  reason  is,  that  there  may  be  a  loss  of 
evidence ;  but  here  there  is  really  no  loss  of  evidence  at  all,  for 
the  evidence  is  contained  in  the  instructions,  which  are  preserv- 
ed, and  the  intention  of  the  parties  appears  to  me  clearly 
established.  I  think  it  is  clearly  established  that  the  intention 
was  to  give  the  lady  the  absolute  power  over  her  own  property 
in  the  largest  possible  way.  That  appears  to  me  consistent  with 
the  instructions  given  by  her  brother  to  the  solicitor ;  it  appears 
consistent  with  the  instructions  given  to  the  conveyancer  who 
prepared  the  settlement ;  it  appears  consistent  with  the  whole 
of  the  transaction  throughout,  and  consistent  with  no  other 
view  of  the  case.  I  concur  in  the  observations  made  by  Mr. 
Morris,  and  I  think  that  if  this  settlement  had  come  before  me 
I  should  have  done  as  the  solicitor  did,  namely,  have  struck  out 
the  general  power  of  appointment  by  deed ;  but  I  should  have 
gone  on  to  have  inserted  a  gift  to  the  wife,  giving  her  the 
absolute  interest  in  the  fund  in  case  she  survived  her  husband ; 
and  the  usual  mode  of  doing  that  is,  as  Mr.  Morris  suggests, 
by  giving  it  to  the  wife,  her  heirs,  executors,  administrators,  and 
assigns,  in  case  she  survive  her  husband,  which  would  enable 
her  to  dispose  of  it  either  by  deed  or  by  will.  If  she  did  not 
dispose  of  it,  then  it  would  go  to  her  next  of  kin  at  the  time  of 
her  death..  In  point  of  fact,  that  simple  mode  of  disposition 
supplies  the  place  of  a  great  number  of  limitations  which  are 
carried  into  effect  by  the  mere  operation  of  law,  and  I  have  no 
doubt  that  by  some  mistake  it  was  not  introduced  into  this 
settlement.  It  matters  very  little  about  the  form  in  which  it  is 
introduced,  but  I  am  disposed  to  think  it  better  to  introduce  it 
in  that  form,  leaving  the  passage  struck  out  as  the  solicitor 
struck  it  out,  but  introducing  into  the  settlement  what  appears 
to  me  to  have  been  the  clear  intention  of  the  parties — an  abso- 
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lute  gift  to  the  wife  in  case  of  her  surviving  her  husband,  which 
will  enable  her  to  dispose  of  it  exactly  as  she  thinks  fit,  either 
inter  vivos  or  post  mortem. 

The  following  decree  was  made  : — Declare  that  the  plaintiff 
is  entitled  to  have  the  settlement  of  the  10th  September,  1823, 
reformed,  by  inserting  therein  a  trust  in  case  the  plaintiff  should 
survive  the  said  John  Schank  Grant ;  then,  in  default  of  any 
child  or  issue  of  the  marriage  becoming  entitled  to  a  vested 
interest,  that  the  hereditaments  thereby  conveyed  in  trust,  and 
the  whole  of  the  trust  Bank  Annuities,  or  such  part  thereof  as 
should  not  have  been  applied  for  advancement  of  children,  as 
provided  by  the  said  settlement,  should  be  in  trust  for  the  plain* 
tiff  and  her  heirs,  or  executors,  administrators,  or  assigns, 
according  to  the  nature  and  qualities  thereof  respectively.  And 
it  was  ordered  that  the  said  indenture  of  settlement  be  reformed, 
by  reading  the  same  as  if  such  trust  had  been  inserted  therein 
accordingly. — Jurist^  Reports. 

In  the  lower  appellate  Court,  a  sale  was  set  aside,  because  ten 
days*  notice  pursuant  to  Act  VII.  1799,  had  not  been  published 
in  the  Judge's  Court  of  the  district.  In  special  appeal,  held  in 
reversal  of  the  judgment  below,  that  as  there  was  no  Judge's 
office  in  the  district,  that  of  the  Principal  Sudder  Ameen  was 
to  all  intents  and  purposes  the  Judge's  office ;  accordingly  the 
judgment  of  the  lower  Court  was  affirmed.  24th  March,  1853, 
Chundernatli  Ghose,  appellant. 

NoCe. — Lex  non  cogit  ad  impossibilia  vana  vel  inutilia,  would 
also  apply  to  a  case  of  this  description — also  de  minimis  non 
curat  lex — qui  hseret  and  aucupia  verborum.    Vide  infra. 

In  an  action  brought  against  a  collector,  to  set  aside  a  decree 
resuming  a  certain  rent-free  tenure,  on  the  ground  of  its  being 
a  life-grant  only,  the  collector  pleaded  that  the  distinctive  words 
nuslun  ba  nuslun,  were  wanting — ^and  accordingly  that  the 
tenure  was  only  for  life.  Held,  that  with  reference  to  a  grant 
made  in  favour  of  Faqueers  and^Gosains,  such^  words  would  be 
inapplicable,  as  the  succession  does  not  go  to  the  son,  but  to 
the  Chela  or  disciple  and  the  words,  hur  humesh,  evidenced  the 
intention  of  the  grantor  to  be,  that  the  tenure  should  devolve 
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upon  each  succeeding  Mohunt.  This  decision  was  affirmed  in 
special  appeal^  November  30th^  1820.  Collector  of  Bundelcund^ 
appellant. 

If  a  testator  blends  the  proceeds  of  his  real  and  personal 
estate  into  one  fund^  and  makes  a  charge  upon  the  mixed  fund, 
and  a  devastavit  of  the  personal  estate  occurs,  or  the  testator, 
by  a  codicil,  devises  the  real  estate  to  another  person  free  from 
the  charge,  the  charge  does  not  fall  proportionably,  but  must 
be  raised  out  of  the  remaining  estate.  Tatlock  v.  Jenkins,  1 
Kay,  654;  18  Jur.  891 ;  23  L.  J.,  Chanc.,^767.— i>J^<?*^,  Jurist. 

The  Court  of  Chancery  has  jurisdiction  to  enforce  the  speci* 
fie  performance  of  an  agreement  by  which  a  person  has  bound 
himself  to  execute  a  deed,  although  such  deed  may  be  a  deed  of 
separation  between  himself  and  his  wife.  Wilson  v.  Wilson^  23 
L.  J.,  Chanc,  697 — H.  L. — Digest,  Jurist, 

In  the  draft  articles  of  an  agreement  a  mistake  of  a  name 
had  been  made ;  a  bill  was  filed  for  the  specific  performance  of 
those  articles.  The  Court  of  Chancery,  on  a  consideration  of 
what  appeared  in  the  bill  and  answer,  and  on  a  consideration 
of  the  articles  themselves,  directed  the  specific  performance  of 
them  according  to  what  appeared  to  be  their  plain  intention : 
—Held,  that  the  decree  of  the  Court  of  Chancery  was  correct. — 
Id. 

The  principle  is  equally  applicable  to  contracts,  and  their 
interpretation,  as  to  the  construction  of  laws — and  the  practice 
is  now  rather  to  look  to  the  plain  intention  of  the  parties,  on 
each  subject.  Annexed  are  some  observations  from  the  Jurist  of 
the  28th  March,  1857. 

The  tendency  of  our  judges  at  the  present  day  is  to  allow 
contracting  parties  to  make  contracts  for  themselves,  instead  of 
making  contracts  for  them ;  or,  in  other  words,  putting  a  con- 
struction upon  them  which  the  parties  neither  intended  nor 
expressed.  Hence  "judge-made*^  contracts  have  now  become 
as  rare  as  judge-made  law.  There  have  been  times  when  plain 
Mr.  A.  and  plain  Mr.  B.  could  not  enter  into  a  short  agreement 
at  the  Exchange  or  in  the  market  without  its  being  subject  to 
astute  perversion  in  the  Courts,  *  To  their  surprise  they  would 
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find  that  they  had  said  all  sorts  of  things  which  had  never 
entered  into  their  innocent  heads^  and  that  they  had  made  a 
most  subtle  contract,  with  conditions  precedent^  concarrcnt,  and 
subsequent;  with  dependent,  independent,  and  collateral  stipu- 
lations ;  that  numerous  Latin  maxims  could  be  brought  to  bear 
upon  it  ,*  that  there  was  not  only  patent,  but  latent  ambiguity ; 
that  a  crowd  of  words  very  different  in  sound  and  ordinary 
meaning  were  yet  ejusdem  generis ;  and  that  the  sum  of  money 
which  they  mutually  imposed  for  a  breach  of  the  contract,  and 
expressly  declared  should  be  "  liquidated  damages/'  was  only  a 
penalty.  Many  of  these  legal  incidents,  no  doubt,  often  pro- 
duced a  just  and  reasonable  result,  and  are  applied  to  contracts 
made  at  the  present  time ;  but  more  liberal  principles  of  con- 
strnction  are  adopted,  and  greater  effect  is  given  to  the  real 
intention  of  the  parties.  An  illustration  is  afforded  by  the  late 
case  of  Reynolds  v.  Bridge,  (2  Jur.,  N.  S.,  part  I,  p.  1164};  26 
L.  J.,  Q.  B.,  12),  in  which  the  oft-mooted  distinction  between  a 
penalty  and  liquidated  damages  was  again  discussed.  The 
plaintiff,  who  was  a  surgeon  at  Wellington,  in  the  county  of 
Somerset,  had  taken  the  defendant  into  partnership  for  three 
years,  and  the  deed  of  partnership  contained  a  covenant  that 
aft^r  the  determination  of  the  three  years  the  defendant  should 
not  practise  as  a  surgeon  or  apothecary,  or  see  any  patients, 
(except  as  therein  mentioned),  or  assist  or  introduce  any  other 
medical  man  into  Wellington,  but  should  before  the  expiration  of 
the  three  years  introduce  the  plaintiff  to  the  exclusive  patients 
of  the  defendant,  and  should  also  use  his  best  endeavours  to 
secure  the  same  for  the  plaintiff  after  the  three  years;  and  it 
was  expressly  declared  and  agreed  that  if  the  defendant  made 
default  in  the  performance  of  such  covenant,  he  should  forth- 
with pay  to  the  plaintiff  the  sum  of  2000/.,  '^  not  in  the  nature 
of  a  penalty,  but  as  ascertained  liquidated  damages.'^  An  action 
was  brought  for  a  breach  of  the  covenant  in  its  terms,  and  the 
Court  held  that  the  sum  of  2000/.  was  to  be  taken  as  liquidated 
damages.  Erie,  J.,  in  delivering  his  judgment,  said,  "The 
nature  of  the  contract  is  such  that  the  damage  resulting  from 
the  breach  of  the  stipulations  is  uncertain.  If  the  defendant, 
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being  in  a  well-favuured  practice,  covenants  that  he  wilj  not 
practise  within  certain  limits,  and  he  breaks  that  covenant  in 
one  or  two  instances  only,  it  is  impossible  to  calculate  exactly 
the  amount  of  the  damages  arising  from  such  breaches:  the 
plaintiff  might  be  thereby  prevented  from  attending  a  particular 
case,  or  from  getting  into  a  valuable  line  of  practice ;  and  so  it 
might  be  the  loss  of  a  fortune,  or  it  might  be  only  the  loss  of 
the  amount  of  the  particular  bill.  It  has  been  laid  down  as  a 
rule  of  law,  that  in  some  cases  a  stipulation  for  payment  of  a 
fixed  sum  as  liquidated  damages  counts  for  nothing,  and  in 
effect  the  parties  have  put  into  their  deeds,  words  without  any 
meaning.  In  the  case  of  a  common  bond  given  on  a  loan  of 
money,  in  very  early  times,  relief  was  given  to  the  obligor,  who 
could  indemnify  the  obligee  by  payment  of  the  principal ;  and 
the  Courts  have  extended  the  same  rule  to  covenants,  where  the 
damages  stipulated  for  breaches  of  the  covenant  were  very  large 
in  amount,  and  have  held  that  the  parties  only  intended  that 
the  sum  really  due  should  be  recovered.  But  tie  tenor  of  lie 
later  decisions  is  to  restrict  tie  operation  of  tiat  principle,  because 
it  militates  against  anotier  great  and  governing  principle  of  law ,  that 
parties  may  make  wiat  contracts  tiey  please  wltiin  tie  limits  of  tie 
law,  and  tiat  such  contracts  siall  he  earned  into  efeet  by  the  Courts 
according  to  the  intention  of  tie  parties,  wiici  is  to  he  learnt  from 
tie  words  in  tie  contract  itself  In  some  cases  a  large  exercise  of 
discretion  has  been  assumed  by  the  Courts,  and  without  taking 
the  words  used  by  the  parties,  the  whole  instrument  has  been 
looked  to,  and  effect  given  to  it  according  to  what  was  considered 
to  have  been  a  reasonable  contract  for  the  parties  to  enter  into. 
But  if  we  take  away  the  right  of  the  complaining  party  to 
receive  the  damages  which  have  been  agreed  upon,  the  party 
complained  of  may  be  liable  to  pay,  not  the  extent  of  damages, 
which  was  limited  according  to  his  means,  but  an  amount  far 
exceeding  that.^' 

And  with  regard  to  the  main  question  in  the  case,  Coleridge, 
J.,  said,  "  The  principle  which  the  case  has  established,  without 
any  great  discrepancy,  though  there  is  not  entire  conformity  as 
to  whether  the  sum  agreed  upon  is  to  be  considered  as  liquidated 
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damages  or  a  penalty,  is  to  ascertain  what  was  the  real  intention 
of  the  parties ;  and  the  other  rules  which  have  been  laid  down 
are  only  to  assist  us  in  asoertaining  that  intention The  prin- 
ciple to  be  deduced  from  all  the  decisions  is,  that  if  the  covenant 
relates  to  matters  which  are  not  of  an  uncertain  nature  and 
amount,  as  where  the  covenant  is  for  the  payment  of  a  smaller 
sum,  and  the  damages  named  in  the  deed  are  a  much  larger  sum, 
the  sum  stated  is  to  be  regarded  as  a  penalty.*'  Crompton,  J.,  said, 
'^  It  is  not  necessary  to  say  how  far  we  abide  by  the  decision  in 
Kemble  v.  Farren,  (6  Bing.  HO),  because  we  have  the  strong 
and  the  direct  authority  of  Atkym  v.  Kinnier  {%  Exch.  776) 
upon  construction  of  the  main  covenant  in  this  case.'*  (See 
also  Sainter  v.  Fergusioti,  7  C.  B.  716). 

The  judgment  in  this  case  justifies,  we  think,  the  following 
deductions  :— 

1.  In  deciding  whether  a  sum  to  be  paid,  in  the  event  of  a 
breach  of  contract,  is  to  be  considered  as  in  the  nature  of  a 
penalty  or  as  liquidated  damages,  the  real  intention  of  tlie 
parties  is  to  be  ascertained,  and  that  from  the  words  in  the 
contract  itself.  Other  rules  upon  the  subject  are  only  to  assist 
the  Courts  in  ascertaining  such  intention. 

2.  The  fact  that  the  sum  is  large,  and  exaggerated  in  amount, 
does  not  of  itself  shew  that  it  is  to  be  considered  as  a  pen»ilty. 

8.  The  fact  that  more  than  one  thing  is  to  be  done  or  forborne 
does  not  determine  the  question. 

4.  If  the  covenant  relates  to  matters  which  are  not  of  an 
uncertain  nature  and  amount,  e.  g.  for  payment  of  a  smaller 
sum,  and  the  damages  named  in  the  deed  are  a  much  larger  sum, 
it  is  to  be  regarded  as  a  penalty. 

5.  And  it  seems  that  if  some  of  the  stipulations  are  of  a 
certain  nature  and  amount,  and  some  are  of  an  uncertain  nature 
and  amount,  as  the  sum  cannot  be  treated  as  liquidated  damages 
in  respect  of  one  or  more  of  the  stipulations,  it  ought  not  to  be 
so  treated  in  respect  of  the  others.  (Per  Coleridge,  J.)  See 
Gal^orlhy  v.  StruU,  (1  Exch.  659). 

6.  If  the  parties  intended  that  there  should  be  a  penalty 
recoverable  over  and   over  again  for   every  breach   of  the  cove- 
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tiBXit,  and  nat  that^  in  case  of  a  single  breach^  the  entire  contract 
should  be  at  an  end,  and  the  sum  paid  for  the  loss  of  the  whole 
matter,  it  will  in  general  be  a  penalty.     ][Per  Crompton,  J.) 

7.  If  there  be  contract  containing  stipulations,  the  breach  of 
which  cannot  be  measured  in  damages,  the  parties  must  be  taken 
to  have  meant  that  the  sum  agreed  on  for  its  non-performance 
was  to  be  liquidated  damages. — Jurist,  28^  March,  1857. 

Where  the  origin  of  a  charity  or  a  right  is  lost  in  obscurity, 
the  Court  will  presume,  from  the  uniformity  of  the  practice  or 
use,  that  it  is  in  accordance  with  the  original  foundation  or 
right,  and  will  presume  whatever  may  be  necessary  to  give  it 
validity;  but  no  such  presumption  can  arise,  from  practice  for 
a  very  long  period,  if  an  origin  contrary  to  such  practice  is 
proved.  Attorney- Oeneral  v.  Si.  Cross  Hospital,  17  Beav. 
435  ;  22  L.  J.,  Chanc,  m.—Digest,  Jurist. 

A  benefice  is  not  made  spiritual  because  it  can  only  be  held 
by  one  in  holy  orders.  A  hospital  for  poor  without  cure  of 
souls  is  a  lay  foundation,  although  the  master  is  required  to  be 
in  holy  orders. — Id. 

In  practice  the  office  of  visitor  of  a  charity  trust  becomes 
merely  nominal,  its  duties  and  functions  being  rarely  sponta- 
neously performed. — Id. 

In  cases  of  charitable  trusts,  the  Court  has  authority  to  see 
them  properly  performed,  notwithstanding  there  may  be  a 
special  or  general  visitor. — Id. 

The  Hospital  of  St.  Cross,  the  origin  and  foundation  of 
which  were  unknown,  was  refounded  and  endowed  for  the 
maintenance  of  thirteen  poor  and  impotent  men  (with  relief  to 
other  poor,  according  to  the  means  of  the  house),  under  the 
government  of  a  master,  who  was  to  be  appointed  by  the 
Bishop  of  Winchester  for  the  time  being.  Within  the  precincts 
of  St.  Cross  another  foundation,  called  Noble  Poverty,  was 
established  for  two  priests,  thirty-five  brethren,  and  three 
sisters,  but  no  charter  was  now  in  existence,  and  it  had  long 
since  been  practically  united  to  St.  Cross.  In  1696  a  docu- 
ment called  the  Consuetudinarium  was  drawn  up,  declaring 
tlie  master  to  be  entitled  to  the  surplus  revenues,  after  providing 
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for  a  limited  number  of  poor  aivl  the  repairs  of  the  house : — 
Held,  that  it  was  inconsistent  with  the  objects  of  the  charity 
and  the  clear  intentions  of  the  founders,  and  that  the  jurisdiction 
of  the  Court  to  compel  the  due  performance  of  the  charitable 
trust  was  not  taken  away,  though  the  founder  had  appointed  a 
special  or  general  visitor. — Id. 

In  re  Sanderson. — July  28^A,  1857. 
Condition  repugnant — Costs. 

The  testator  gave  to  O.  an  annuity  of  400/.,  to  be  paid  to 
him  by  the  trustees  of  the  will  during  his  life,  by  equal  half- 
yearly  payments  in  every  year,  and  directed  a  competent  part  of 
his  property  to  be  set  apart  to  answer  the  annuity ;  and  after  the 
decease  of  G.,  the  testator  gave  "  the  principal  monies  so  set 
apart,  and  also  such  part  of  the  said  annuity  as  might  then 
remain  unapplied  as  aforesaid,'^  to  S.,  and  made  S .  his  residuary 
legatee.  At  the  time  of  the  will  (though  it  did  not  appear  on 
the  will)  O.  was  non  compos,  and,  though  never  so  found  by 
inquisition^  continued  in  that  state  till  his  decease  in  1857.  The 
trustees  set  apart  a  fund  to  answer  the  annuity,  but  did  not  apply 
the  whole  of  the  dividends  in  his  maintenance ;  and  on  his 
decease  there  was  in  value  iQore  than  1000/.  accumulated  unap* 
plied  dividends : — Held,  that  these  accumulations  did  not  pass 
by  the  gift  in  remainder  to  S.,  which  was  repugnant  to  the  gift 
of  the  entire  annuity  to  G.  in  the  first  instance. 
.  Costs  of  all-  parties  out  of  the  accumulations,  which  alone  had 
created  any  necessity  for  coming  to  the  Court. 

Revocation  of  Legacy,'] — A  testator  gave  the  income  of  his 
property  to  F.  and  two  other  persons  successively  for  life,  and  on 
the  death  of  the  survivor,  he  gave  all  his  property  ^to  the  eldest 
son  then  living  of  W.,  his  executors,  administrators,  and  assigns. 
W.  had  three  sons,  of  whom  W.  W.  was  the  eldest.  The 
testator  by  a  codicil  revoked  so  much  of  his  will  as  related  to  W. 
W.,  and  left  F.,  on  the  death  of  the  tenants  for  life,  in  the 
full  enjoyment  of  all  his  property : — Held,  that  the  gift  to  F.  in 
the  codicil  enlarged  his  life  estate  into  absolute  ownership,  and 
being  inconsistent  with  the  gift  to  the  eldest  son  of  W.,  revoked  it 
whether  the  revocation  of  the  gift  to  W.  W.operated  as  a  revocation 
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of  the  gift  to  the  "  eldest  son  08  W./'  or  not.    Welh  v.  WelU,  17 
Beav.  490  ;  17  Jiir.  1020;  23  L.  J.,  Chanc,  ^^\,— Digest,  Jfirisl. 

Hii^band^s  Property .  1.  Doioer,  Wife's  Right  to^ — A  power 
to  lease  and  manage  his  real  estate,  given  by  a  testator  to 
his  trustees,  does  not,  by  itself,  raise  an  implication  of  the  testa- 
tor's intention  to  exclude  his  wife  from  dower,  so  as  to  compel 
her  to  elect.  Warhurton  v.  Warburton,  2  Sm.  &  G.  163 ;  18  Jur. 
415 ;  23  L.  J.,  Chanc,  ^QT.—Diged,  Jurist. 

In  determining  the  obligation  of  the  widow  to  elect,  the  Court 
will  regard  the  intention  of  the  testator,  apparent  on  the  whole 
of  the  will. — Id. 

The  amount  of  the  provision  made  by  the  will  is  a  materia 
circumstance  in  indicating  the  testator^s  intention. — Id. 

A  mere  desire  expressed  by  a  testator  in  his  will  that  his  debts 
shall  be  paid,  creates  a  charge  on  his  real  estate  for  their  pay- 
ment. Wrigley  v.  Sykes,  21  Beav.  337 ;  2  Jur.,  N.  S.,  78 ;  25 
L.  J.  Chanc,  458. — Digest,  Jurist, 

In  a  certain  appeal,  the  question  at  issue  was  whether,  as 
ruled  in  the  lower  Courts,  it  was  necessary  that  the  notice 
required  by  Section  9,  Reg.  V,  1812,  should  be  served  annually, 
held  that  the  object  of  the  law  was  that  notice  should  be  given 
to  the  ryot;  that  had  annual  notice  been  requisite,  the  law 
would  have  said  so  and  therefore  the  service  of  a  notice  was 
sufficient,  as  has  been  formerly  ruled,  a  practice  conformable  to 
the  spirit  and  intent  of  the  law.  17th  November,  1853,  Joy- 
narayon  Bhose,  appellant. 

In  an  appeal,  the  question  turned  upon  the  true  meaning  and 
intent  of  receipt  in  full,  which  was  termed  a  jaidad,  in  which 
the  defendants  respondents  admitted,  that  they  had  received  all 
their  turuf  lands  as  well  as  certain  noabad  lands.  The  plain- 
tiffs claimed  to  recover  more  turuf  lands.  The  expression  used 
in  the  receipt  or  jaidad,  was,  that  the  lands  have  been  received 
according  to  the  order  in  council,  in  reference  to  which,  it  clear- 
ly appeared,  that  the  jaidad  was  meant  to  be  a  final  and  conclu- 
sive settlement,  as  was  otherwise  apparent  from  internal  evidence, 
and  accordingly  the  judgments  of  the  lower  Courts  were  reversed. 
16th  December,  1852,  Collector  of  Chittagong,  appellant. 
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Vide  maxims, "  leges  posteriores^'  "  in  ambigu&  voce  legis,  &e." 

NocKOLDs  V,  Locke. — November  Ath. 
Will — ComtrtLction — Per  capita  or  per  stirpes. 

By  his  will  the  testator  gave  all  the  residue  of  his  property 
(after  payment  of  debts  and  certain  legacies)  to  trustees,  to  get 
in,  convert,  and  invest,  and  declared  the  trusts  to  be,  as  to  one- 
third  of  the  annual  proceeds,  for  his  daughter  A.  for  life,  to  her 
separate  use ;  and  after  her  decease  the  trustees  were  to  apply, 
for  the  maintenance,  education,  and  advancement  of  her  children, 
such  one-third  of  the  income,  or  so  much  thereof  as  the  trustees 
should  in  their  judgment  think  fit,  until  the  decease  of  the 
survivor  of  his  three  daughters  A.,  E.,  and  M. ;  and  as  to 
another  one-third  of  the  income,  for  his  daughter  E.  and  her 
children;  and  as  to  the  remaining  one-third  of  the  income,  for 
his  remaining  daughter  M.  and  her  children ;  and  on  the  decease 
of  the  survivor  of  A.,  E.,  and  M.,  the  whole  of  the  said  principal 
monies,  and  all  such  income  as  should  then  happen  to  be  due 
and  unapplied  as  aforesaid,  was  to  be  divided  among  all  and 
every  the  children  and  child  of  A.,  E.,  and  M.  in  equal  shares. 
A.  had  one  child,  E.  had  four,  and  M.  had  seven  children  :— 
Held,  that  on  the  decease  of  the  survivor  the  whole  residue  was 
to  be  divided  per  capita,  and  not  per  stirpes,  among  the  testator's 
said  grand-children. 

The  plain  first  meaning  of  the  testator's  words  is  to  be  follow- 
ed, unless  they  give  rise  to  some  incongruity. 

Held,  that  there  was  in  the  will  no  gift  of  the  income  of  each 
one-third  share  to  the  children  of  any  one  daughter,  but  that 
the  whole,  or  so  much  ae  should  be  unapplied  at  the  decease  of 
the  survivor  of  the  daughters,  fell  into  the  residue. — Jurist, 
November  Ibti,  1857. 

A  party  under  his  will  left  his  property  to  his  wife  under  the 
firm  conviction  that  she  would  dispose  of  the  same  and  manage 
it  for  the  benefit  of  our  children.  In  a  question  as  to  what 
estate  she  took,  held,  that  she  took  merely  as  trustee  for  the 
children,  Barnes  v.  Grant,  2  Jurist,  N.  S.,  1127,  V.  C.  K. 

Note. — This  was  the  efiect  of  precatory  words. 
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On  wills  the  case  Harley  v.  Mitford,  shows  how  interpretation 
will  be  in  favour  of  the  testator's  intention. 

Children,'] — Where  the  words  "children"  and  "issue"  are 
used  interchangeably  in  a  will,  the  operation  of  the  word  "  chil- 
dren" may  be  extended  to  ''  issue  generally,"  to  effectuate  the 
intention.     Harley  v.  Mitford,  21  Beav.  280. 

A  testator  declared,  that  in  case  his  daughters  should  "  leave 
issue,"  they  might  appoint  a  fund  "unto  such  children"  in 
"  such  manner"  as  they  should  choose,  and  in  default  of  any 
child,  they  might  appoint  it  to  their  sisters  and  their  children ; 
*'  and  in  case  all  his  daughters  should  die  without  issue,"  then 
over : — Held,  that  "  children"  must  be  construed  "  issue,"  and 
that  an  appointment  to  a  grandchild  was  within  the  power. — Id. 

Held  also,  that  the  word  "  such"  did  not  refer  to  the  issue  a 
daughter  might  leave,  but  to  such  of  the  class  as  she  might 
choose. — Id, 

One  of  two  tenants  in  common  married,  and  the  trustees  of 
her  marriage  settlement  having  a  power  of  sale  and  exchange, 
effected  a  partition  of  the  property  under  that  power : —  Held^ 
that  the  question,  whether  the  ordinary  power  of  sale  and  ex- 
change will  authorise  a  partition  is  so  doubtful,  that  a  purchaser 
could  not  be  compelled  to  take  a  title  depending  npon  it,  but 
that,  under  the  peculiar  words  of  this  power  the  partition  was 
effected.  Bradshaw  v.  Fane,  3  Drew.  534> ;  2  Jur.,  N.  S.,  247 ; 
25  L.  J.,  Chanc,  418. 

A  voluntary  covenant  by  a  party  to  pay  a  sum  of  money  to 
persons  therein  mentioned,  either  in  his  lifetime  or  in  a  certain 
time  after  his  decease,  is  a  valid  covenant,  and  creates  a  valid 
debt,  though  the  deed  was  kept  in  the  covenantor's  possession 
till  his  death,  and  its  execution  was  unknown  to  the  covenantees 
or  cestuis  que  trust.     Alexander  v.  Brame,  19  Beav.  436. 

The  case  Ricketts  v.  Carpenter,  Jurist  Reports,  July  30th, 
1859,  may  be  usefully  consulted  in  connection  with  these 
maxims  on  the  subject  of  construction. 
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HOUSE  OP  LORDS. 

[Before    the    Lord    Chancelloe,    {Lord    Chelmsford),    Lonl 

Brougham,  Lord    Cranworth,    Lord    St.    Leonards,   Lord 

Wbnsleydale,  and  other  Lords."] 
RiCKBTTs  V.  Carpenter — Abbot  v.  Middleton. — June  3rd,  4'th, 
7th,  and  12th,  and  July  l!>th. 
Jfill — Construction — Words  introduced — Gift  over. 

A  testator,  by  his  will,  made  in  1834,  after  bequeathing  an 
annuity  to  his  wife  for  her  life,  proceeded  as  follows : — "  On  her 
decease  the  sums  provided  and  set  apart  for  such  payment  to 
become  the  property  of  my  son  G.  C,  so  far  as  he,  the  said  G. 
C,  my  son,  shall  receive  the  interest  on  such  sum  during  his 
life ;  and  on  his  demise,  the  principal  sum  to  become  the  pro- 
perty of  any  child  or  children  he  may  leave,  born  in  lawful 
wedlock,  and  in  such  sums  as  my  said  son  shall  will  and  direct ; 
but  in  case  of  my  son  dying  before  his  mother,  then  and  in  that 
case  the  principal  sum  to  be  divided  between  the  children  of  my 
daughters,  the  deceased  J.  R.  and  M.  F.,  and  of  my  now  sur- 
viving daughter  E.  M.,  (should  she  leave  any  issue),  in  equal 
portions  to  each.**  The  son  died  in  the  lifetime  of  the  testator 
and  of  his  mother,  leaving  a  son  : — Held,  affirminjj  the  decision 
of  Sir  J.  Romilly,  M.  R.,  (Lord  Cranworth  and  Lord  Wensley- 
dale  dissenting),  that  the  clause  was  to  be  read  as  if  the  words 
''  without  issue"  had  been  introduced  after  the  word  "  dying,*'  and 
that  therefore  the  respondent  was  entitled,  and  the  gift  over  did 
not  take  eSect.     Rules  for  the  construction  of  wills  stated. 

This  was  an  appeal  from  a  decree  of  Sir  J.  Romilly,  M.  R., 
(reported  1  Jur.,  N.  S.,  1126),  whereby  he  declared  that  upon 
the  construction  of  the  will  of  General  Carpenter,  his  grandson 
Captain  Carpenter,  the  respondent,  was  entitled  to  a  vested 
interest  in  a  certain  sum  of  money  set  apart  to  answer  an  annuity 
to  the  testator's  widow,  in  preference  to  a  surviving  daughter 
and  other  grandchildren,  the  children  of  deceased  daughters  of 
the  testator.  The  whole  question  turned  upon  one  clause  in  the 
will.  General  Carpenter,  the  testator,  wKo  was  in  the  service 
of  the  East  India  Company,  when  at  the  Cape  of  Good  Hope, 
on  the  7  th  March,  1834,  made  his  will,  whereby,  after  giving  an 
2  u 
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annuity  of  2000/.  to  his  widow,  he  ordered  that  a  certain  sum  of 
the  public  securities  of  the  East  India  Company  should  be  set 
apart  to  provide  for  the  payment  of  that  annuity ;  and  then  he 
proceeded  thus  : — "  And  on  her  (the  testator's  wife's)  decease, 
the  sum  provided  and  set  apart  for  such  payment  to  become  the 
property  of  my  son  George  Carpenter,  now  a  captain  in  his 
Majesty's  41st  Regiment  of  Foot,  so  far  as  he,  the  said  George 
Carpenter,  my  son,  shall  receive  the  interest  on  such  sum  during 
his  life ;  and  on  his  demise,  the  principal  sum  to  become  the 
property  of  any  child  or  children  he  may  leave,  bom  in  lawful 
wedlock,  and  in  such  sums  as  my  6aid  son  shall  will  and  direct; 
but  in  case  of  my  son  dying  before  his  mother,  then  and  in  that 
case  the  principal  sum  to  be  divided  between  the  children  of  my 
daughters,  the  deceased  Jane  Ricketts  and  Mary  Paxton,  and  of 
my  now  surviving  daughter  Eliza  Middleton,  (should  she  leave 
any  issue),  in  equal  portions  to  each."  The  son  George,  at  the 
time  the  will  was  made,  was  unmarried.  He  afterwards  married, 
and  had  one  son,  George  William  Wallace  Carpenter,  the  res- 
pondent, and  died  in  the  lifetime  of  the  testator,  having  been 
killed  in  the  battle  of  Inkerman  on  the  5th  November,  1854, 
his  mother  being  then  living.  The  testator  died  on  the  16th 
January,  1855.  His  widow  died  on  the  20th  September,  1855. 
The  respondent  George  William  Wallace  Carpenter  claimed  to 
be  entitled  to  a  vested  interest  at  the  testator's  death  in  the 
capital  sum  set  apart  to  provide  for  the  payment  of  the  annuity 
to  his  grandmother,  which  claim  was  resisted  by  the  surviving 
daughters  of  the  testator  and  his  other  grandchildren,  on  the 
ground  that  the  event  contemplated  by  the  testator,  upon  which 
the  fund  was  to  go  over,  had  taken  place,  by  the  death  of  George 
Carpenter  the  son  in  his  mother's  lifetime.  The  Master  of  the 
Rolls  was  of  opinion  that  the  two  clauses  of  the  sentence,  as 
they  stood,  were  inconsistent  and  repugnant — the  first  branch 
giving  an  estate  to  the  children  of  George  Carpenter,  the  second 
taking  it  away — and  that  the  introduction  of  the  words  "  with- 
out leaving  a  child"  after  the  word  "dying,"  in  the  second 
branch  of  the  sentence,  would  make  it  uniform  and  consistent; 
and  made  a  decree  declaring  the  respondent  George  William 
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Wallace  Carpenter  entitled.  Against  that  decision  the  surviving 
daughter  and  grandchildren  now  appealed.  The  case  is  reported 
in  21  Beav.  143.  Two  appeals  were  presented  by  appellants  in 
the  same  interest. 

Tile  Loed  Chakcbllob. — It  is  nnreasonable  to  entertain  any 
moral  doubt  of  the  testator's  intention,  and  there  is,  therefore, 
great  danger  of  the  mind  being  insensibly  and  improperly  influ- 
enced by  this  consideration.  But  disclaiming  all  right  to  act 
upon  any  conjectural  interpretation,  I  have  arrived  at  a  satisfiQkC- 
tory  conclusion,  that  in  the  will  itself  there  can  be  found  an 
ample  justification  for  the  decree  which  has  been  pronounced. 
I  entirely  agree  with  the  rule  of  construction  laid  down  in  the 
case  of  Grty  v.  Peanon.  That  rule,  however,  is  only  applicable 
when  the  language  of  the  will  is  clear  and  unambiguous.  Where 
that  is  not  so,  the  right  of  a  Court  of  construction  even  to 
introduce  words  in  case  of  necessity  is  clearly  stated  by  Lord 
St.  Leonards  in  the  case  of  Eden  v.  Wihon.  A  power  of  this 
kind  must  of  course  be  very  cautiously  exercised ;  to  use  the 
language  of  Mr.  Jarman, ''  not  merely  on  a  conjectural  hypothesis 
of  a  testator's  intention,  however  reasonable,  in  opposition  to  the 
plain  and  obvious  sense  of  the  language  of  the  instrument."  In 
applying  these  general  rules  to  the  present  case,  I  have  no  doubt 
that  it  was  the  intention  of  the  testator  not  to  permit  the  capital 
fund  provided  for  the  payment  of  his  widow's  annuity  to  go 
over  to  his  daughter,  and  to  the  children  of  his  deceased 
daughters,  if  his  son  should  leave  a  child,  the  general  scheme  of 
his  will  being  to  benefit  his  children  and  grandchildren  by  distri- 
buting his  property  amongst  them  in  different  proportions.  In  this 
distribution  it  was  evidently  his  intention  that  the  son  and 
his  children  should  receive  the  largest  share,  as  he  not  only  gives 
them  the  fund  provided  for  the  annuity,  but  also  makes  his  son 
his  residuary  legatee.  According,  however,  to  his  statement  of 
the  amount  of  his  property,  it  would  be  nearly  exhausted  by  the 
specific  legacies  and  the  annuity  fund,  so  that  a  very  small 
residue  would  have  been  enjoyed  by  the  son,  and  he  would  have 
been  in  a  less  favourable  position  than  his  sister  and  his  sister's 
children  until  the  death  of  his  mother.  It  is  stated  that  at  the 
2  E  2 
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time  of  the  testator's  death  his  property  had  very  largely  increas* 
ed.  But  although  a  will  is  said  to  speak  from  the  death  of  a 
testator,  yet,  in  construing  his  intention,  you  must  necessarily 
refer  to  the  period  of  making  the  will.  If  the  appellants  are 
right  in  their  construction,  the  son  of  the  testator's  son,  the 
principal  object  of  his  regard,  would  derive  scarcely  any  benefit 
from  the  will,  but  would  be  superseded  by  the  other  members  of 
the  family,  themselves  already  the  objects  of  distinct  and  indepen- 
dent provisions.  The  dispositions  of  his  will  are  perfectly  clear 
down  to,  and  inclusive  of,  the  bequest  to  the  children  of  his  son. 
The  son  of  the  testator  had  a  life  estate  given  to  him  in  the 
fund,  with  a  contingent  interest  to  his  children  in  the  principal. 
Eut  the  son  was  then  unmarried,  and  it  was  of  course  uncertain 
whether  he  would  ever  marry  or  have  children,  and  so  the 
bequests,  both  of  the  interest  of  the  fund  and  of  the  fund  itself, 
might  have  failed  altogether.  The  testator,  then,  having  the 
possibility  of  the  death  of  his  son  while  a  bachelor  in  his  view,  pro- 
vides, upon  its  occurrence,  for  the  distribution  of  the  fund  amongst 
the  rest  of  the  family,  even  to  the  issue  of  his  daughter  Mrs. 
Middleton,  who  had  no  children  at  the  time,  and  is  now  childless, 
and  without  any  reference  to  the  possible  children  of  his  son,  for 
whom  he  had  provided  so  immediately  before.  The  words  which 
he  used  to  express  his  intention  were,  "  but  in  case  of  my  son 
dying  before  his  mother."  This  peculiar  mode  of  describing  the 
gift  over,  does  not  necessarily  imply  that  in  that  event  the  eon's 
children  were  to  be  supplanted  by  the  daughter  and  the  other 
grandchildren  of  the  testator.  It  may  mean,  and  consistently 
with  the  previous  gift  to  the  children  of  the  son  would  more 
properly  mean  that  they  were  to  take  the  capital  fund  in  no 
other  event  than  the  death  of  George  in  the  life-time  of  his 
mother,  not  necessarily  that  the  fund  was  to  be  theirs  absolutely 
on  that  event  happening.  This  appears  to  me  to  leave  it  open 
to  attribute  a  meaning  to  the  language  of  the  will  which  will 
render  it  consistent  throughout,  instead  of  confining  the  con- 
struction to  the  narrow  limits  of  the  few  words  introductory  of 
the  gift  over.  This  is  not  like  the  case  of  a  gift  to  A.,  and  if 
B.  should  go  to  Rome,  or  if  some  insignificant  act  should  be 
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done^  then  over,  for  such  an  event  is  wholly  collateral  to  the 
previous  limitations.  But  here  the  event  on  which  the  gift 
over  depends  is  involved  in  the  prior  limitations  ;  it  is  not,  as  in 
the  case  supposed,  self-interpreting,  but  itself  creates  an  ambi- 
guity, which  without  it  would  not  have  existed.  The  cases 
cited  are  not  of  much  assistance.  All  those  on  which  an  estate 
was  to  commence  or  to  take  effect  upon  certain  specified  events 
which  never  occurred,  and  in  which  the  gift,  therefore,  altoge- 
ther  failed,  are  obviously  inapplicable.  This  is  a  case  in  which 
a  gift,  either  absolute  or  contingent,  is  clearly  made,  and  the 
question  is,  whether  the  words  on  which  the  doubt  arises  took 
it  away  again  on  the  happening  of  an  event  not  consistent  with 
it,  but  upon  which  the  determination  of  a  prior  gift  depended. 
There  was  a  safe  and  reasonable  principle  of  construction  stated 
by  Lord  Brougham  in  the  case  of  Home  v.  Pillans,  that  where 
there  is  a  dear  gift,  it  "  can  only  be  altered  and  retracted  by 
the  most  plain  and  unambiguous  words.*'  It  was  insisted  that 
it  was  impossible  to  decide  in  favour  of  the  respondent  in  this 
case  without  overruling  the  case  of  Holmes  v.  Cradock,  But 
Holmes  v.  Cradock  was  a  case  which  ranges  under  the  head  of 
those  to  which  I  have  alread)'  alluded,  where  an  interest  was  to 
take  effect  upon  an  event  which  never  happened,  and  is,  there- 
fore, inapplicable.  It  was  not  the  case  of  a  previous  gift  taken 
away  by  subsequent  words,  but  a  gift  upon  certain  conditions, 
which  were  not  fulfilled.  Here  there  is,  first,  a  plain  and  une- 
quivocal gift,  and  then  there  are  words  immediately  following, 
which  at  once  produce  an  inconsistency,  and  therefore  an 
ambiguity,  in  the  dispositions  of  the  will.  By  reading  the  will 
as  if  it  had  said,  "  but  in  case  of  my  son  dying  before  his  mother 
without  leaving  a  child,'*  the  whole  is  rendered  plain  and  con- 
sistent. Are  your  Lordships,  then,  at  liberty  to  supply  these 
words  as  the  expression  of  a  necessary  implication  ?  Various 
authorities  have  been  cited  in  favour  of  such  a  course,  one  of  the 
earliest  of  which  was  Spalding  v.  Spalding.  That  was  a  case 
very  similar  to  the  present,  because  if  the  clause  had  been  read 
as  it  stood  in  the  will,  it  was  expressed  in  clear  and  unambigu- 
ous words,  and  reasons  might  readily  have  been  suggested,  as  in 
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this  case,  why,  if  John  died,  living  Alice,  the  estate  should  go 
over  to  William,  althougrh  John  had  left  children ;  but  there  the 
very  words  which  are  wanting  here  (or  equivalent  ones)  were 
supplied,  and  the  clause  was  read,  '^  if  John  die  without  issue  ^ 
living  Alice/'  I  do  not  think  that  the  application  of  that  case 
can  be  weakened  by  the  observation,  that  the  Court  proceeded 
upon  the  whole  context  of  the  will  in  aid  of  the  construction. 
This  only  shews  that  you  are  at  liberty  to  resort  to  the  rest  of 
ihe  will  to  discover  a  different  meaning  from  that  which  the 
words,  taken  by  themselves,  would  convey.  And  the  importance 
of  this  case  is  very  much  increased,  in  my  mind,  by  the  view  of 
it  which  was  taken  by  the  judges  in  the  several  cases  of  Rex  v. 
MeUi7ig,  Kentish  v.  Newnian^  Hewet  v.  Ireland,  and  Doe  v.  Mick- 
lent.  The  case  of  Targus  v.  Fnget  is  also  a  strong  authority  for 
supplying  words  similar  to  those  which  are  required  to  be  under- 
stood in  this  case ;  nor  can  those  who  consider  that  you  are 
bound  to  adhere  to  the  words  used  as  conclusively  expressive 
of  the  testator's  meaning  object  that  this  case  and  that  of 
Kentish  v.  Newman  are  cases  of  marriage  articles,  in  which  a 
provision  may  be  expected  to  be  made  for  the  children  of  the 
marriage,  because  the  same  presumption  may  be  raised  in  favour 
of  the  children  of  the  testator's  son  under  the  present  will.  It 
is  to  be  observed  that  in  this  case  the  property  is  vested  in  the 
children  of  the  son  independently  of  their  father,  who  merely 
takes  the  interest  of  it  for  his  life,  and  the  event  upon  which 
the  gift  over  depends  is  one  which  affects  the  father's  life  interest 
only,  and  does  not  touch  the  estate  of  his  children.  I  do  not 
see  why  the  construction  su^^gested  by  the  respondent  should  not 
be  adopted — that  there  are  two  contingent  independent  disposi- 
tions which  are  attached  to  the  bequest  to  the  son,  so  that  if  one 
takes  effect  the  other  fails.  This  renders  the  whole  will  sensible 
and  consistent;  while,  on  the  contrary,  "the  opposite  construc- 
tion" (to  use  the  words  of  Sir  J.  Wigram,  V.  C,  in  Hillersdon 
V.  Lowe)  "  is  capricious  and  irrational,  and  subverts  the  scheme 
of  the  will,  which  is  expressed  in  clear  and  unambiguous  lan- 
guage in  all  other  parts  of  it."  It  appears  to  me  that,  without 
going  out  of  the  will,  your  Lordships  will  not  be  frustrating. 
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but  folfilling,  the  testator's  intention  by  determining  that  Cap- 
tain Carpenter  took  a  vested  interest  in  the  capital  of  the  fund 
set  apart  to  answer  the  annuity  to  the  testator's  widow^  and  that 
the  decree  of  the  Master  of  the  Rolls  should  therefore  be  affirm- 
ed. I  think  it  right  to  add,  that  my  noble  and  learned  friend 
Lord  Brougham,  who  heard  the  first  argument  upon  this  case, 
at  the  conclusion  of  it  agreed  with  me  in  the  view  which  I  then 
took,  and  which  I  have  now  expressed.  Of  course  my  noble  and 
learned  friend  is  not  to  be  bound  at  all  by  that  opinion  as  a  final 
opinion,  inasmuch  as  he  has  not  heard  the  second  argument 
which  was  ordered  by  your  Lordships ;  much  less,  of  course,  can 
he  be  bound  by  the  reasons  which  I  have  expressed  for  the 
opinion  which  I  have  formed,  and  in  which,  as  I  have  stated,  he 
concurred. 

Lord  C  RAN  WORTH. — My  Lords,  the  question  in  this  case  is 
one  of  which  there  have  of  late  been  many  instances  in  all  the 
courts,  the  question  being,  how  far  there  are  or  are  not  circum- 
stances apparent  on  the  face  of  a  written  instrument  enabling 
those  who  have  to  interpret  it  to  give  to  the  words  used  a  mean- 
ing not  consistent  with  their  ordinary  import.  The  rule  has 
been  repeated  in  various  forms  of  language,  by  almost  every 
Court  and  Judge,  in  very  numerous  cases.  I  refer  to  a  case 
which  was  decided  in  this  House  at  the  time  my  noble  and 
learned  friend  on  my  left  presided,  (Lord  St.  Leonards),  viz.  the 
case  of  Bden  v.  Wihon,  in  which  it  was  very  clearly  laid  down 
that  you  are  never  unnecessarily  to  introduce  or  interpolate 
words  in  a  will,  nor  even  to  give  a  construction  to  any  clause  of 
a  will  contrary  to  what  the  plain  words  import,  without  an 
absolute  necessity  by  intention  declared  or  evinced  in  some  other 
part  of  the  will.  The  question  is,  whether  we  can  discover, 
from  intention  evinced  in  this  will,  an  absolute  necessity  for 
interpolating  the  words  ^'  without  leaving  issue,''  or  for  con- 
struing the  words  ''  in  case  of  my  son  dying  before  his  mother" 
as  meaning  *'  in  case  of  his  dying  without  leaving  issue."  I 
confess  that  I  cannot.  Every  will  must,  by  law,  be  in  writing, 
and  it  is  a  necessary  consequence  of  that  law  that  the  meaning 
must  be  discovered  from  the  writing  itself,  aided  only  by  such 


Digitized  by 


Google 


33G 

extrinsic  evidence  as  is  necessary  in  order  to  enable  us  to  under- 
stand the  words  the  testator  has  used.  No  extrinsic  evidence 
can  be  necessary  here  for  such  a  purpose,  except  the  fact  that 
the  son  was  a  bachelor,  if,  indeed,  that  is  necessary.  If  the 
testator^s  intention  really  was,  that  unless  his  son  survived  his 
mother,  the  son's  children  living  at  his  death  should  take  no 
part  of  the  money  set  apart  to  secure  the  annuity,  he  could  not 
have  more  aptly  expressed  what  he  intended.  The  only  reason, 
therefore,  for  proposing  to  put  a  diflTerent  interpretation  on  the 
language  used  is  the  persuasion  that  the  intention  expressed  by 
the  words  does  not  truly  convey  the  meaning  of  the  testator 
using  them;  that  he  meant  to  say  something  different  from 
that  which  he  has  said ;  but  this  is  not  a  legitimate  ground  for 
adopting  a  forced  construction,  or  for  interpolating  words  unless 
the  instrument  itself  enables  us  to  do  so.  Where,  by  acting  on 
one  interpretation  of  the  words  used,  we  are  driven  to  the  con- 
clusion that  the  person  using  them  is  acting  capriciously,  without 
any  intelligible  motive,  contrary  to  the  ordinary  mode  in  which 
men  in  general  act  in  similar  cases,  there,  if  the  language  admits 
of  two  constructions,  we  may  reasonably  adopt  that  which  avoids 
these  anomalies,  even  though  the  construction  adopted  is  not 
the  most  obvious,  or  the  most  grammatically  accurate.  But  if 
the  words  used  are  unambiguous,  they  cannot  be  departed  from 
merely  because  they  lead  to  consequences  which  we  consider  to 
be  capricious,  or  even  harsh  and  unreasonable.  Now,  in  this 
case,  there  is  no  ambiguity  in  the  words  used ;  and  the  only 
question  is,  whether  we  can  discover,  on  the  face  of  the  will, 
enough  to  enable  us  to  say,  that  the  words  ^^  without  leaving 
issue''  must  be  supplied.  It  was  fairly  put  in  argument,  that 
cases  might  be  supposed  in  which  the  intention  not  to  give 
anything  to  tlie  son's  children  in  the  event  of  the  son  dying  in 
his  mother's  lifetime  would  have  been  reasonable,  and  not  capri- 
cious. Suppose,  for  instance,  a  real  estate  was  settled  aliunde  on 
the  wife  for  her  life,and  at  her  death  was  to  go  tothe  son's  children, 
if  the  son  was  then  dead,  otherwise  to  other  persons,  the  provision 
now  in  question  would  then  have  been  quite  reasonable;  we 
should  then  have  seen  the  motive  of  the  testator.     Still,  the 
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words  to  be  construed  would  have  been  the  same  then  as  now ; 
and  I  know  of  no  principle  which  enables  us  to  construe  plain, 
unambiguous  words  differently,  when  we  can  and  when  we  cannot 
dicover  the  motive  influencing  the  person  by  whom  they  are 
Bsed.  It  was  argued  that  the  words  must  be  read  as  a  gift  over, 
subject  to  the  preceding  gifts,  but  to  take  effect  only  in  the  case 
of  the  son  dying  before  his  mother.  On  any  other  hypothesis, 
it  was  said,  the  construction  will  deprive  not  only  the  son's 
children,  but  also  the  testator^s  widow,  of  the  benefit  of  the  fund 
set  apart  for  her  benefit ;  the  language  being,  that  if  the  son  dies 
in  his  mother's  lifetime,  then,  and  in  that  case,  which  (as  was 
argued)  must  mean  at  that  time  and  on  that  event,  the  principal 
sum  was  to  be  divided.  I  do  not  agree  with  this  argument. 
"  Then,'*  as  there  used,  is  not  an  adverb  of  time,  but  of  relation. 
The  widow  was,  at  all  events,  to  have  her  annuity  for  her  life, 
and  the  fund  set  apart  to  secure  it  must  have  been  meant  to 
endure  till  the  annuity  should  terminate.  It  is  not  disputed, 
that  if  there  had  been  no  settlement  directed  of  the  fund — that 
is,  if  it  had  been  given  absolutely  to  the  son  without  more — 
then  the  gifb  over,  on  the  events  which  happened,  must  have  taken 
effect.  Now,  it  has  occurred  to  me,  as  one  mode  of  looking  at 
this  case,  to  read  it  as  if  all  the  words — "  so  far  as  the  said 
George  Carpenter,  my  son,  shall  receive  the  interest  on  such 
sum  during  his  life ;  and  on  his  demise,  the  principal  sum  to 
become  the  property  of  any  child  or  children  he  may  leave,  born 
in  lawful  wedlock,  and  in  such  sums  as  my  said  son  shall  will  and 
direct,"  (the  words,  in  short,  which  direct  the  settlement)  — were 
read  in  a  parenthesis ;  that  is,  as  if  the  eon  were  restricted  to  a  life 
estate,  with  remainder  to  his  children,  in  something  already 
given  to  him  absolutely,  but  not  giving  to  the  children  anything 
which  is  not  taken  out  of  what  had  previously  been  given  to  the 
son  himself,  so  that  when  his  interest  is  defeated,  that  of  his 
children  fails  also.  This  might  explain  what  was  passing  in  the 
testator's  mind,  as  if  he  had  said,  '^  I  give  the  fund  to  my  son ; 
but  if  he  dies  before  my  wife,  then  I  give  it  over;  and  I  direct 
that  my  son  shall  not  take  what  I  have,  given  him  absolutelv, 
but  that  it  shall  be  considered  as  settled  on  him  for  life,  and 
2  G 


Digitized  by 


Google 


338 

afterwards  on  any  children  he  may  leave."  I  do  not  mean  to 
represent  myself  as  having  any  confident  opinion  that  I  can 
thus  trace  the  workings  of  the  testator's  mind ;  indeed^  that  is, 
as  I  conceive,  scarcely  within  the  province  of  a  Court  of  Justice, 
whose  duty  it  is  not  to  search  for  the  testator's  meaning  other- 
wise than  hy  fairly  interpreting  the  words  he  has  used.  Con- 
fining myself  to  this  duty,  I  have  come  to  the  conclusion  that 
there  is  nothing  to  shew  that  the  words  now  in  question  are  to 
he  construed  otherwise  than  according  to  their  ohvious  meaning 
— that  the  testator  has  given  the  fund  over  to  the  children  of 
his  daughters  in  the  event  of  his  son  djdng  in  the  lifetime  of  his 
mother ;  that  there  is  nothing  on  the  face  of  the  will  enabling 
me  to  say  that  the  gift  over  was  only  to  take  efiect  if  the  son 
should  leave  no  issue ;  that  the  son  did  die  in  his  mother's  life- 
time, and  therefore  that  the  daughtei^'  children  are  entitled. 
Many  of  the  cases  cited  were  cases  where,  a  gift  over  being  made 
on  a  failure  of  issue,  after  a  gift  to  some  particular  classes  of 
issue,  that  issue,  on  whose  failure  the  gift  over  is  .to  take  efifect, 
has  been  considered  to  have  been  confined  to  that  class  only  in 
whose  favour  the  prior  gift  was  made.  This  was  the  case  in 
Malcolm  v.  Taylor  and  Ellicomhe  v.  Gompertz  ;  and  there  are  many 
other  similar  decisions,  the  subject  being  discussed  by  Sir  J. 
Wigram,  V.  C,  in  Eillersdon  v.  Lowe,  Such  a  construction  has 
been  called  the  referential  construction,  and  cannot  apply  to  a 
case  like  the  present.  Again :  in  Spaiding  v.  Spalding  the  con- 
struction was  necessary,  for  on  no  other  could  the  provisions  of 
the  will  have  taken  eflect.  That  was  the  case  in  Home  v.  Pillans. 
All  the  cases  coming  within  this  class  are  very  ably  discussed  by 
the  present  Master  of  the  Rolls  in  Edwards  v.  Edwards.  We 
were  referred  to  several  cases,  where  the  question  was  as  to  the 
construction  of  marriage  articles.  They  clearly  can  afibrd  no 
guide  to  us  in  construing  a  will.  It  has  always  been  held,  that 
in  a  will  we  have  nothing  to  guide  us  but  the  language  of  the 
testator.  In  marriage  articles.  Courts  have  always  felt  warranted 
in  saying,  that  such  a  construction  must  be  put  on  them  as  will 
accomplish  their  object,  namely,  the  securing  a  provision  for  the 
children.     They  must  in  general  be  read  as  if  there  was  a  recital 
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in  them^  '^  Whereas  the  object  of  the  parties  is  to  secure  a  pro- 
vision for  the  children  of  the  now  intended  marriage/'  None  of 
the  cases  cited  have  appeared  to  me  to  render  us  any  material 
assistance  in  deciding  this  case;  and  therefore^  on  the  short 
ground  that  there  is  no  doubt  as  to  the  meaning  of  the  words 
used^  considered  by  themselves,  and  that  there  is  nothing  on  the 
face  of  the  will  enabling^me  to  say  that  the  words  are  to  have 
any  other  than  their  plain  primary  meaning,  I  am  compelled  to 
come  to  the  opinion  that  the  decree  below  was  wrong,  and  ought 
to  be  reversed. 

Lord  St.  Leonards. — My  Lords,  this  is  a  case  of  great  anxiety, 
because,  although  we  may  collect  the  intention  of  the  testator 
from  the  whole  of  the  will,  yet  there  is  considerable  difficulty  in 
giving  effect  to  that  intention  according  to  the  rules  of  law.  It 
has  been  well  remarked  that  ^*  hard  cases  make  bad  law ;''  and  I 
therefore  made  a  covenant  with  myself  to  guard  myself  as  much 
as  I  could,  and  to  keep  within  what  I  consider  to  be  the  strict 
rules  of  law  applicable  to  a  case  of  this  kind.  We  are  all  agreed 
about  the  general  rules  of  law  upon  this  subject.  My  noble  and 
learned  friend  on  the  woolsack  has  referred  to  what  fell  from  me 
in  Eden  v.  Wilson.  I  stated  very  strongly  in  that  case  the  rule, 
and  I  still  adhere  to  it.  You  are  not  at  liberty  to  transpose,  to 
add,  to  subtract,  to  substitute  one  word  for  another,  or  to  take  a 
confined  expression  and  enlarge  it,  without  absolute  necessity. 
You  must  find  an  intention  upon  the  face  of  the  will  to  authorise 
you  to  do  so.  When  I  say  "  upon  the  face  of  the  will,*'  you  are 
by  settled  rules  of  law  at  liberty  to  place  yourself  in  the  same 
situation  in  which  the  testator  himself  stood.  You  are  entitled 
to  inquire  about  his  family,  and  the  position  in  which  he  was 
placed  with  regard  to  his  property.  I  doubt  whether  we  should 
be  justified  in  looking  to  the  amount  of  the  property,  although 
it  is  referred  to.  Now,  what  is  the  general  intention  of  this 
testator  as  shewn  on  the  face  of  his  will  ?  To  ascertain  that,  I 
read  the  whole  of  it.  I  am  at  liberty  to  do  so ;  but  I  am  not  at 
liberty  to  take  the  disposition  of  another  property,  and  contrast 
it  with  the  one  in  question,  because  he  may  have  intended  to 
give  one  property  in  one  way  and  another  property  in  another 
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way.  But  if,  upon  the  whole  frame  of  the  will,  I  am  satisfied 
of  what  was  his  general  intention^  I  start  with  that  general 
intention.  It  will  not  enable  me  to  alter  words ;  but  having 
ascertained  the  intention,  I  then  have  to  ask  whether  I  can  or 
cannot  so  construe  the  words  actually  used  as  to  carry  out  the 
intention.  I  wholly  disclaim  anything  approaching  to  conjec- 
ture. I  must  have  conviction  in  order  to  bring  my  mind  to  a 
judicial  determination  in  favour  of  an  operation  beyond  the 
actual  words  used.  Now,  if  I  were  asked^  morally  speaking, 
what  the  intention  of  this  testator  was,  I  cannot  have  the 
slightest  doubt.  He  had  an  only  son,  who  was  rather  of  mature 
age — I  think  about  thirty-four.  He  was  at  a  time  of  life  at 
which  he  was  likely  to  marry,  and  likely  to  have  a  family,  and 
not  provided  for.  He  had  two  daughters  who  had  died  and  had 
left  children,  and  he  had  a  living  daughter  without  children ; 
and  he  intended  to  provide  for  them  all,  and  he  did  so.  To  the 
children  of  those  who  were  dead  he  gave  at  once  a  large  provi- 
sion, actually  to  vest  in  them.  And  when  you  are  talking  of 
ambiguity,  there  is  ambiguity  even  there;  for  he  talks  of  a 
class  that  are  to  survive,  without  telling  you  whom  they  are  to 
survive,  or  when.  So  that  this  is  not  a  will  without  ambiguity 
elsewhere.  Then  when  we  come  to  what  was  the  first  and 
principal  object  of  his  bounty,  his  son,  he  gives  the  property  in 
question  to  his  wife  for  life,  then  to  his  son  for  life,  and  then  to 
his  son's  children — I  will  assume  it  to  be  who  should  be  living 
at  his  death.  If  we  stop  there,  of  course  there  is  no  question  ; 
and  we  must  stop  there  with  this  observation — that  the  property 
is  actually  given  without  any  doubt  or  ambiguity,  to  the  son's 
children.  So  that,  if  it  is  to  be  taken  away  from  the  children, 
we  must  find  clear  words  to  efiect  that  object.  There  is  no 
exclusion  of  the  children  upon  the  happening  of  a  contingency, 
upon  which  the  property  is  given  over.  Now,  taking  it  by  de- 
grees, let  us  consider  for  a  moment  how  it  would  stand  in  this  case 
— to  the  widow  of  the  testator  for  life ;  to  the  son  for  life  ;  to  the 
son's  children  just  as  he  has  given  it ;  and  after  the  son's  death,  if 
it  had  stopped  there,  then  over.  There  can  hardly  be  a  reasonable 
doubt  but  that  the  Court  would  have  construed,  and  I  think  consis- 
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tently  with  the  authorities,  "  after  the  death"  to  mean  ''  after  the 
death  withoat  issue,"   to  whom  the  property  was  before  given. 
There  is  no  intention  shewn  to  defeat  the  gift  to  the  issue.     The 
gift  to  the  issue  is  absolute  and  clear,  and  it  is  not  cut  down.     He 
has  expressed  his  intention  shortly,  but  he  has  expressed  his  in  ten* 
tion,  in  the  case  of  the  daughters'  children,  that  after  the  death 
the  property  shall  go  to  the  other  grandchildren.     But  has  he  not 
expressed  as  clear  an  intention  here  that  after  the  death  it  shall 
go  to  the  son's  children  ?     Then,  if  you  have  a  second  gift,  and 
the  words  are  confined  to  "  after  the  death,"  you  must  consider 
that  to  mean  "  after  the  death  without  issue,"  because  there 
was  a  previous  gift  to  the  children ;  and  in  the  gift  over,  although 
they  are  not  referred  to,  there  is  nothing  to  cut  down  the  previous 
gift ;  and  therefore  consistency  would  require  that  you  should 
read  the  words  "after  the  death  without  issue."     Then  you 
come  to  the  real  point — "  and  after  the  death  of  my  son,  if  he 
shall  survive  his  mother,"  then  over.     Now,  how  do  those  words 
alter  it?     I  think  it  is  rather  stronger  in  that  case  than  in  the 
first,  because  there  is  still  something  left  for  the  gift  to  the 
children  to  operate  upon.     Observe,  upon  my  construction  of 
that  clause,  at  the  date  of  the  will,  you  have  not  taken  away  all 
the  interest  of  the  children,  because  it  is  only  upon  the  contin- 
gency of  the  mother  surviving  the  son  that  you  take  it  away  at 
all ;  and  if  the  son  survived  the  mother,  the  children  would  take 
the  gift  over ;  therefore  that,  in  any  possible  event,  at  the  date 
of  the  will,  destroys  all  the  interest  that  had  been  previously 
given  to  the  children.     Suppose  it  stood  thus — to  the  wife  for 
life ;  to  the  son  for  life ;  and  if  the  son  die  without  children, 
living  his  mother,  then  the  other  grandchildren  in  substitution. 
Try  that  first.    Then  take  it — ^to  the  wife  for  life ;  to  the  son 
for  life ;  and  then,  if  he  die  in  his  mother's  lifetime,  to  his  own 
children.     I  cannot  see  how  that  is  .consistent  with  any  possible 
intention  of  the  testator,  because  he  is  adding  to  the  large  por- 
tion of  his  daughters'  children  at  the  expense  and  destruction 
of  all  present  provision  for  the  children  of  his  son ;  indeed,  in 
destruction  of  all  provision  for   his   son's   children;    because, 
although  the  son  himself  takes  under  the  residuary  bequest. 
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yet  the  testator  did  not  intend  that  the  children  of  his 
son  should  be  dependent  wholly  npon  their  father^  but  he 
meant  to  provide  for  them  an  absolute  positive  fortune^  which 
they  should  possess  independently  of  the  father.  Such  a  con- 
struction is  inconsistent  with  the  whole  of  the  will.  Then  it 
is  said  there  is  one  contingency  already  existing,  namely,  that  the 
gift  to  the  children  of  the  son  is  contingent — that  it  is  to  those 
children  only  who  may  be  living  at  the  death.  Why,  therefore, 
it  may  be  asked,  should  not  another  contingency  be  added. 
Undoubtedly  another  contingency  has  been  added.  But  that 
cannot  alter  in  any  manner  the  previous  disposition  itself.  It  is 
not  a  question  whether  the  children  of  the  son  are  to  take  when 
they  are  bom,  or  only  if  they  are  living  at  the  death  of  the  son. 
I  assume  it  to  be  a  settled  point,  that  they  can  only  take  it  if 
they  are  living  at  the  death  of  their  father,  the  testator's  son. 
But  the  question  is  just  the  same — what  is  the  effect  of  the 
words  introducing  a  contingency  which  has  no  reference  to  their 
being  alive  at  the  death  ?  They  could  only  take  it  if  they  be 
living  at  the  death.  That  is  a  contingency  which  applies  to  them 
properly.  The  other  contingency  is  one  which  deprives  them  of 
their  property,  without  any  relation  to  them  or  their  interests. 
What  have  they  to  do  with  the  death  of  the  mother  (the  testator's 
widow)  in  the  lifetime  of  the  son,  or  with  her  surviving  him  ? 
To  them  it  is  immaterial,  except  so  far  as  it  is  made  a  condition. 
To  them  it  is  important,  as  regards  the  property,  because  it  is 
given  to  her  for  life  only,  afterwards  to  the  son,  and  then  to  his 
children.  Therefore  the  gift  over  on  the  contingency  must 
stand  by  itself  simply.  It  is  said  that  the  contingency  is  wholly 
collateral.  I  cannot  take  that  view.  That  is  collateral  which 
has  no  relation  whatever  in  any  sense  to  the  subject  of  the  gift — 
a  fancy  that  the  testator  chooses  to  impose.  But  nobody  who  is 
competent  to  decide  this  question  can  dispute  that  the  gift  over, 
whatever  be  the  true  construction  of  it,  is  connected  with  the 
whole  frame  of  the  will ;  it  is  clearly  a  link  in  the  chfun  of  the 
whole  limitation.  As  regards  construction,  there  is  a  great 
difference  between  gifts  cutting  down  a  previous  interest,  which, 
of  course,  always  may  be,  and  •generally  are,  introduced  with 
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some  word  stronger  than  "  but;"  but  I  am  not  inclined  to  dwell 
on  a  word.  Generally  speaking  where  an  interest  is  given^  as  here^ 
to  children  absolately,  if  a  testator,  in  a  given  event,  means  to 
defeat  that  interest,  he  introduces  it  by  strong  words,  such  as 
''  provided  always/'  or  "  I  declare  my  vrill  and  mind  to  be,"  or 
"  I  declare  my  intention  to  be  that,''  that  upon  such  an  event 
happening,  then  it  shall  go  over.  We  must  distinguish,  there- 
fore, between  cases  where  the  previous  gift  is  properly  cut  down, 
and  cases  in  which  there  is  a  short  or  imperfect  statement  of  the 
event  upon  which  the  testator  intended  to  found  the  gift  over. 
If,  therefore,  I  had  to  come  to  a  conclusion  simply  and  only  upon 
my  view  of  the  case,  independently  of  authorities,  I  should  say 
at  once  that  this  testator  intended  to  cut  down  the  gift  of  his 
son's  children  only  in  the  event  of  their  failing,  and  the  son 
predeceasing  his  mother.  Then  the  question  is,  am  I  at  liberty 
to  advise  your  Lordships  to  act  upon  the  view  that  I  have  taken 
of  this  case,  according  to  the  same  settled  rules  of  law  and  the 
authorities  ?  The  case  of  Mandeville  is  exactly  in  point.  There 
the  devise  was  to  A.  and  the  heirs  of  his  body,  and  "  if  the 
devisee  die,  the  same  lands"  to  B.  in  fee ;  and  '^  the  Court  held  that 
the  devisee  should  have  an  estate  tail  by  the  first  words,  and  no 
estate  by  the  latter  words."  There  was  nothing  which  cut  down 
the  first  gift.  Atkins  v.  Atkins  was  there  referred  to,  and  that 
case  shewed  the  strength  of  the  rule  not  to  cut  down  a  previous 
estate,  except  upon  clear  and  express  words.  The  cases  of 
Walloji  v.  Barby  (Yelv.  209)  and  Luxford  v.  Cheeke  (4  Lev.  125) 
proceeded  on  the  same  principle.  The  case  of  Spalding  v.  S^ald- 
ing  is  very  like  the  present,  except  that  this  is  stronger,  for 
there  the  heirs  took  through  the  father ;  here  they  take  indepen- 
dently of  him ;  and  there  the  decision  went  upon  the  whole 
context  of  the  will.  That  case  has  been  acted  upon  and  adopted 
in  numerous  instances.  There  were  other  cases  cited  which  bore 
upon  the  question.  Perhaps  the  most  important  of  them  was 
that  of  Newburgh  v.  Newburgh^  of  which  I  believe  the  only  report 
existing  is  to  be  found  in  ''The  Law  of  Property  as  administered 
in  this  House,"  p.  367.  That  case  was  very  fully  argued,  and 
carefully  considered.     Mr,  Buller  ran  his  pen  through  the  word 
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"  Gloucester*'  by  mistake,  and  then  the  word  "  counties"  was 
altered  into  "  county ;"  but  this  House,  upon  the  construction 
afforded  by  the  other  clauses  in  that  will,  decided  that  the  words 
of  the  ^ft  must  be  read  as  including  the  Gloucestershire  estates. 
That  authority  is  most  important  on  the  question  of  supplying 
words  to  complete  a  defective  description  of  an  event,  where  the 
general  context  shewed  what  that  description  had  really  been 
intended  to  be.  Langaton  v.  Langaton  also,  in  this  House,  bore 
upon  the  same  point.  There  too,  an  eldest  son  had  been  ex- 
cluded by  a  mistake  in  one  line  of  a  will,  but  this  House,  upon 
the  context  of  the  whole  will,  held  him  entitled.  The  case  of 
Doe  V.  Micklem  is  important.  There  the  words  "  after  her  death'' 
were  supplied  in  the  construction.  The  case  of  Lyon  v.  Oeddea 
(9  East,  170)  followed  the  same  rule,  and  so  did  Pearsall  v.  Simp- 
son,  (15  Ves.  29).  The  case  of  Malcolm  v.  Taylor  is  a  strong 
case,  and  there  is  a  rule  laid  down  there,  to  which  I  entirely 
accede,  that  it  is  natural  to  suppose  that  gifts  over,  when  they 
are  not  clearly  expressed  to  defeat  a  previous  gift,  are  intended 
to  succeed  that  gift,  and  in  succession.  But  in  applying  that 
rule  to  this  case  you  start  with  a  clear,  unambiguous,  uncondi- 
tional, unrestrained  gift  to  children  of  the  son,  and  you  have  to 
displace  that.  If  I  find  anything  subsequently  directly  opposed 
to  it,  I  sacrifice  the  whole  intention  which  I  collect  with  respect 
to  the  children  of  the  son,  and  I  agree  that  the  words  of  the  will 
must  operate ;  but  if  I  find  an  imperfect  intention  expressed  in 
the  gift  over,  I  must  come  to  one  of  two  conclusions — either  an 
intent  to  cut  down  that  gift  over  which  is  imperfectly  express- 
ed, or  I  must  supply  words.  Construing  this  will,  I  am  of  opi- 
nion that  it  was  the  intention  of  the  testator  to  create  a  gift  over 
only  if  his  son  died  without  children,  leaving  his  mother  living 
at  his  death.  Therefore  I  consider  the  construction  at  which  I 
have  arrived  in  favour  of  this  gift  to  the  children  of  the  son  is 
clearly  warranted  by  the  intention  of  the  testator,  and  that 
without  disturbing  any  rules  of  law  or  any  authority ;  and  I 
agree  with  my  noble  and  learned  friend  the  Lord  Chancellor  that 
the  decree  of  the  Master  of  the  Rolls  should  be  affirmed. 

Lord  Wensletdale. — ^This  case  is  one  of  many  of  a  similar 
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nature^  in  which  the  mind  is  imperceptibly  tempted  to  swerve 
from  the  established  rules  of  construction  by  the  apparent  hard- 
ship of  the  case^  and  the  highly  probable  conjecture  that  the 
testator  never  could  have  intended  that  which  he  has  expressed. 
Nothing  can  be  more  reasonable  than  to  suppose  that  he  meant 
in  this  case  that  his  son's  children  should  take  the  property 
bequeathed  to  the  father  for  life  after  his  deaths  whether  he  died 
in  his  mother's  lifetime  or  afterwards.  But  the  rules  which  are 
to  govern  the  construction  of  wills,  as  well  as  all  other  written 
instruments,  are  now  very  clearly  established,  and  it  is  impos- 
sible to  overrate  the  importance  of  faithfully  adhering  to  those 
rules,  for  the  sake  of  the  great  interests  of  society  in  avoiding 
litigation,  and  affording  the  only  chance  of  obtaining  as  much 
certainty  in  the  construction  of  wills  as  such  a  subject  is  capable 
of.  It  is  better,  as  Mr.  Feame  says,  "  that  the  intentions  of 
twenty  testators  every  week  should  fail  of  effect  than  that  the 
rules  should  be  departed  from,  upon  which  the  security  of  titles, 
and  the  general  enjoyment  of  property,  so  essentially  depend." 
The  question  in  expounding  a  will,  as  Sir  J.  Wigram,  V.  C, 
most  correctly  states  in  his  excellent  work  on  the  application  of 
parol  evidence  to  the  construction  of  wills,  '*  is,  not  what  the 
testator  meant,  but  what  is  the  meaning  of  his  words."  The 
use  of  the  expression,  that  the  intention  of  the  testator  is  to  be 
the  guide,  unaccompanied  with  the  explanation,  that  it  is  to  be 
sought  in  his  words,  and  a  rigorous  attention  to  it,  is  apt  to  lead 
the  mind  insensibly  to  speculate  upon  what  the  testator  may  be 
supposed  to  have  intended  to  do,  instead  of  strictly  attending  to 
the  true  question,  which  is,  what  that  which  he  has  written 
means.  His  will  must  be  expressed  in  writing,  and  that  writing 
only  is  to  be  considered.  It  is  now,  I  believe,  universally  admifited, 
that  in  construing  that  writing,  the  rule  is,  to  read  in  the 
ordinary  and  grammatical  sense  of  the  words,  unless  some  obvious 
absurdity,  or  some  repugnance  or  inconsistency  with  the  declared 
intentions  of  the  writer,  to  be  extracted  from  the  whole  instru- 
ment, should  follow  from  it,  and  then  the  sense  may  be  modified, 
extended,  or  abridged,  so  as  to  avoid  those  consequences,  but  no 
further.  This  rule,  in  substance,  is  laid  down  by  Burton,  J.,  in 
2  H 
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the  case  so  frequently  quoted  of  Warlarton  v.  Loveland.  It  had 
previously  been  described  as  ''  a  rule  of  common  sense^  as  strong 
as  can  be/^  by  Lord  EUenborough,  in  the  case  of  Doe- v.  Jessop. 
It  is  stated  as  "  a  cardinal  rule,  from  which,  if  we  depart,  we 
launch  into  a  sea  of  difficulties  not  easy  to  fathom,^^  by  my  noble 
and  learned  friend  when  Chancellor,  in  Gundy  v.  Pinniger  ;  and  is 
termed  "  the  golden  rule,"  when  applied  to  acts  of  Parliament,  by 
Jervis,  C.  J.,  in  Matheaon  v.  Hart,  (14  C,  B.  885) ;  and  by  Maule, 
J.,  as  "  the  most  general  of  all  rule?,  a  general  rule  of  great  utility," 
in  Gether  v.  Capper,  (24  L.  J.,  C.  P.,  69-71).  Many  other  autho- 
rities might  be  cited,  but  there  is  no  doubt  of  the  excellence  and 
generality  of  the  rule.  Quite  consistently  with  this  rule,  words 
and  limitations  may  be  supplied  or  rejected,  when  warranted  by 
the  immediate  context  or  the  general  scheme  of  the  will,  but  not 
merely  in  conjectural  hypotheses  of  the  testator's  intention. 
Now,  in  honestly  and  fairly  applying  the  above-mentioned  rule 
of  construction,  I  cannot,  I  own,  though  for  a  short  time  influ- 
enced by  the  able  and  ingenious  mode  in  which  it  was  put  on 
the  part  of  the  respondent,  see  any  difficulty  in  construing  the 
words  of  this  will.  What  the  testator  has  written  is  perfectly 
clear  from  beginning  to  end.  He  has  as  distinctly  stated  as 
words  can  distinctly  state  anything,  that  the  capital  provided 
for  the  payment  of  the  annuity  is  to  go  to  the  children  of 
the  testator's  daughters,  if  his  son  dies  in  his  mother's  life- 
time. There  is  in  this  provision  no  inconsistency  or  repugnance 
to  any  other  part  of  the  will,  reading  the  words  in  their  ordinary 
and  grammatical  sense.  The  fund  set  apart  for  the  payment  of 
the  annuity  to  the  widow  is,  on  her  decease,  to  become  the 
property  of  the  son  George  Carpenter  during  his  life,  and  on 
his  demise  to  become  the  property  of  the  child  or  children  he 
may  leave,  born  in  lawful  wedlckik  ;  but  in  case  of  his  son  dying 
before  his  mother,  then  and  in  that  case  the  principal  sum  is  to 
be  divided  between  the  children  of  the  testator's  deceased 
daughters.  There  is  no  inconsistency  or  repugnance,  as  the 
Master  of  the  Rolls  seems  to  have  thought,  in  the  defeating  a 
prior  limitation  upon  a  particular  contingency;  it  is  a  most 
common  circumstance,  and  in  no  way  repugnant  or  inconsistent, 
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or  many  wills  might  now  be  set  aside.  The  word  "  but,"  as 
pbilologists  very  properly  state,  has  two  meanings.  But  whether  it 
means,  in  this  case,  *'  moreover,'^  or  "  without  this,"  or  *'  except," 
the  meaning  of  the  supplied  words  is  precisely  the  same.  If 
the  son  dies  in  his  mother^s  lifetime  the  fund  is  to  go  over  to 
the  daughters'  children,  and  not  to  the  son's  children.  We  may 
conjecture  that  the  testator  meant  to  have  written  the  additional 
words  "without  issue,"  and  omitted  them  by  mistake.  But 
that  is  mere  conjecture,  and  we  have  no  right  to  give  effect  to 
that  conjecture.  It  is  clear  that  the  testator  has  not  so  written, 
and  all  we  can  do  is  to  explain  what  is  written.  We  must  con- 
strue the  will  as  we  find  it,  and  it  is  no  objection  to  giving  the 
word  effect  that  we  may  think  the  condition  whimsical ;  if  the 
words  are  distinct,  however  whimsical,  we  must  then  allow  them 
to  stand.  However,  it  is  very  easy  to  imagine  reasons  which 
the  testator  might  have  had.  An  estate  might  have  been 
limited  aliunde  to  his  son's  children  if  he  died  in  his  mother's 
lifetime;  or  he  might  have  thought,  that  if  his  son  died  in  his 
iDother's  lifetime  with  children,  she  would  have  means  to  provide 
for  them  out  of  her  income  or  other  property.  Probably  these 
reasons  were  not  well  founded,  but  it  is  most  likely  that  proof 
would  have  been  offered  of  them,  whether  strictly  admissible  or 
not.  But  I  think  that  such  conjectures,  whether  well  or  ill 
founded,  can  make  no  difference.  It  was  very  properly  argued 
by  Mr.  Palmer,  that  if  the  condition  of  defeasance  had  been,  if 
the  son  should  embrace  the  Roman  Catholic  religion,  no  one 
could  have  questioned  the  provision,  for  the  testator  may  have 
reasonably  supposed  that  his  children  might  have  been  brought 
up  in  the  same  religion,  and  so  give  over  the  property  in  that 
event  to  his  daughters'  children.  Supposing  it  had  been  simply 
•*  if  he  should  go  to  Rome,"  should  we  refuse  to  let  the  condition 
have  effect?  Or  would  you  allow  your  decision  to  be  influenced 
by  the  probability  that  if  he  went  to  Rome  he  would  have  be- 
come captivated  with  the  splendour  of  that  religion,  and  become 
a  convert,  and  so  pronounce  that  the  provision  was  valid  because 
there  was  some  plausible  reason  for  it  ?  Suppose  the  testator 
had  made  the  gift  contingent  upon  his  son  not  going  to  Florence  ? 
2  u  2 
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or  a  place  short  of  Rome^  or  upon  his  not  going  abroad  at  all^ 
would  you  eay  that  there  was  sufficient  colour  of  reason  of  a 
similar  kind,  but  refuse  to  give  eflTect  to  it  whenever  you  could 
see  no  shadow  of  reason  of  any  kind  ?  The  truth  is,  all  these 
speculations  are  vain  and  idle.  If  the  words  are  clear  and  intel- 
ligible, as  these  undoubtedly  are,  there  is  no  legal  ground  what* 
ever  to  deprive  them  of  effect,  unless  you  can  clearly  make  out 
an  inconsistency  with  the  context,  and  a  declared  intention  in  it 
so  plain  as  to  enable  yon  to  add  words  to  reconcile  them ;  but 
you  certainly  cannot  find  any  context  here  which  will  have  that 
effect.  The  Master  of  the  Rolls  thinks  he  can  see  a  repugnance 
between  the  gift  to  the  children  and  the  condition  to  take  it 
away,  and  therefore  introduces  the  words  "  without  issue ;"  but 
I  see  no  such  inconsistency,  for  the  reasons  above  given.  The 
Solicitor-General,  in  his  very  skilful  argument,  did  not  state  any 
other  inconsistency,  or  venture  to  suggest  that  an  introduc- 
tion of  these  words  could  be  made,  but  he  suggested  that  the 
same  effect  could  be  produced  by  a  less  violent  alteration,  by 
reading  the  will  as  if  it  had  contained,  after  the  words  '^  but 
subject  thereto,"  or  subject  to  the  bequest  of  the  capital  to  the 
son's  children,  '^  in  case  of  my  son  dying  before  his  mother^  then 
to  the  daughters'  children/'  But  really  this  is  to  introduce 
words  which  are  not  in  the  will,  without  any  sufficient  reason ; 
only  the  alteration  really  made  in  the  sense  is  not  quite  so  start- 
ling at  first  sight  as  that  made  by  the  Master  of  the  Rolls ;  but 
still  it  is  to  introduce  most  material  words,  and  there  is  no  legal 
warrant,  according  to  the  established  rule,  to  introduce  any  such 
words.  It  was  suggested  by  my  noble  and  learned  friend 
opposite  that  some  alteration  was  necessary  in  this  condition, 
for  if  the  son  died  in  his  mother's  lifetime,  the  mother  would  be 
deprived  of  her  annuity.  If  it  were  so,  it  would  do  the  respond- 
ent no  good  in  this  case,  and  it  would  equally  follow  if  the 
condition  were  altered  as  suggested  by  the  Solicitor-General. 
But  it  is  clear  that,  upon  looking  carefully  at  the  will,  the 
income  of  the  wife  is  not  affected  by  the  death  of  her  son  in  her 
lifetime,  with  or  without  issue ;  the  provision  is,  ''  then  and  in 
that  case  the  capital  is  to  be  divided  between  the  daughters' 


Digitized  by 


Google 


349 

children/'  The  word  "  then"  has  more  meanings  than  one. 
It  may  mean  "  at  that  time/'  or  "  in  that  case,"  or  '*  in  conse- 
quence/' those  being  three  of  the  meanings  attributed  to  it  in 
Johnson's  Dictionary.  Either  of  these  meanings  may  be.  given 
to  it,  in  its  ordinary  acceptation,  and  we  may  construe  it  as 
synonymous  with  "  in  that  case,"  or  "  in  consequence  of  that," 
instead  of  requiring  the  capital  to  be  divided  at  that  time,  which 
would  deprive  the  wife  of  her  life  estate.  That  ought  not  to  be 
defeated,  unless  the  words  clearly  require  it.  In  any  mode  of 
construing  the  words  "  then  and  in  that  case"  there  is  surplusage. 
If  "  then"  is  read  as  meaning  "  at  that  time,"  the  words  "  in 
that  case"  have  the  same  meaning.  If  *'  then"  is  read  as  mean- 
ing "  that  event,"  the  words  '*  at  that  time"  have  the  same 
meaning ;  but  no  objection  arises  from  the  use  of  superfluous 
expressions.  A  great  number  of  cases  were  cited,  but  generally 
speaking,  these  citations  are  of  little  use  in  the  construction  of  wills, 
as  it  seldom  happens  that  the  words  of  one  instrument  are  a  safe 
guide  in  the  construction  of  another.  Besides,  the  established 
rule  of  construction,  which  ought  to  be  carefully  applied  in  all 
cases  is  often  unintentionally  lost  sight  of,  and  in  such  cases  they 
are  no  authority  at  all.  It  would  not  be  an  useful  occupation 
of  time  to  inquire  whether,  in  all  the  cited  cases — and  they  were 
many — the  rules  of  construction,  though  never  professed  to  be 
disregarded,  have  always  been  faithfully  and  steadily  followed. 
The  case  of  Spalding  v.  Spalding  was  one  in  which  the  context 
fairly  justified  the  introduction  of  words ;  but  as  was  admitted 
by  his  Honor  the  Master  of  the  RoUs,  the  context  there  was 
stronger  than  in  this  case,  and  I  think  that  though  properly 
decided,  it  is  no  authority  to  justify  his  decree.  In  truth,  there 
is  no  context  here  warranting  any  alteration  at  all.  The  words 
of  bequest  to  the  children  of  the  daughters  are  most  clear  and 
unequivocal ;  and  though  I  cannot  help  suspecting  a  mistake, 
yet  to  introduce  words  to  deprive  them  of  the  property  would 
be,  not  to  expound,  but  to  make  a  will  for  the  testator.  My 
advice,  therefore,  to  your  Lordships  would  be  to  reverse  the 
decree  of  the  Master  of  the  Rolls.  If  that  should  not  be  the 
result,  I  can  only  say  that  I  am  glad,  because  I  believe  that  it 
was  a  mistake  on  the  part  of  the  testator. 
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Cujus  est  dare  ejus  est  disponere.  Modus  legem  dat  donationi — The  gift  is 
subject  to  its  dispositions  by  the  donor. 

Quod  sub  oert4  forma  conoessum  est  yel  reserratum  est  non  trahitur  ad  ralorem 
Tel  compensationem. — A  grant  passes  to  the  grantee,  subject  to  all  its  conditions 
and  restrictions,  independently  of  the  caprice  of  the  grantee. 

A  party  without  issue^  with  the  consent  of  his  wives,  execut- 
ed a  deed  of  gifb  or  Hibbanameh,  in  favour  of  them,  with  direc« 
tions,  that  in  the  event  of  his  adopted  son  proving  himself 
worthy,  they  were  to  register  his  name  as  proprietor  of  his 
estates.  In  an  action  to  compel  registration,  the  widows  plead- 
ed unworthiness,  the  plaintiff  having  cohabited  with  a  woman 
of  a  low  caste  and  thereby  lost  caste — judgment  below  for  plain- 
tiff, reversed  in  appeal,  the  S  udder  Court  holding  that  it  was 
within  the  competence  of  the  surviving  widow,  to  refuse  the 
induction  of  the  adopted  son  to  the  property,  should  he  prove 
unworthy.  29th  September,  1852,  Dhyamonee  Choudrain,  ap- 
pellant. 

A  deed  of  gift  under  the  Hindoo  Law,  although  saddled  with 
conditions,  held  to  be  legal.  Vide  note.  Page  380,  Vol.  Ill, 
Select  Reports,  25th  January,  1853,  Madobchunder  Banerjea, 
appellant. 

In  a  question  contingent  as  to  the  right  of  a  Hindoo  to  dis- 
pose of  his  own  estate,  which  was  raised  by  his  direct  heirs,  a 
deed  of  gift  in  favour  of  another  party,  established  on  the  trial 
to  be  genuine,  upheld,  February  28th,  1 822,  Bowanypershad 
Goh,  appellant. 

Held  that  a  grantor  of  a  limited  grant  has  a  right  upon  every 
succession  to  such  grant,  to  enquire  whether  a  party,  putting 
himself  forward  as  the  successor  of  the  last  holder,  has  the  right 
to  do  so,  according  to  the  condition  of  the  grant — irrespectively 
of  the  law  of  limitation.  The  plaintiff  in  this  case  sued  to  re-enter 
on  the  lapse  of  the  grant,  the  grantee  dying  childless — subse- 
quently held  in  final  appeal,  that  twenty-six  years'  possession  by 
sufferance  of  the  grarUor,  did  not  bar  the  action  by  limitations, 
1855,  17th  December,  Shadoram  Dhoby,  idem,  27th  February, 
1851. 
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Note. — ^The  above  maxims  refer  to  all  grants.  Wherever  the 
''jus  disponendi'^  exists^  that  party  may  attach  his  own  condi- 
tions to  the  grants  within  the  law.  The  instance  given  in 
Broom^  illustrating  the  3rd  maxim  is^  that  of  a  grant  of  common 
for  ten  beasts  for  three  years — the  grantee  not  availing  himself 
of  it  for  two  years,  is  notSentitled  to  turn  in  thirty  beasts  for  the 
third  year.  So  of  Mocurrerees,  leases,  &c.  the  Mocurrereedar  or 
Lessee  must  abide  by  the  terms  of  the  Mocurreree  or  lease,  and 
many  instances  will  present  themselves  to  which  these  maxims 
will  apply. 

Of  donationes  mortis  causft  or  gifts  made  by  the  donor  in  expec- 
tation of  dissolution,  vide  the  maxim  traditio  loqui  facit  chartam. 
This  kind  of  gift,  partakes  of  the  nature  of  a  gift  inter  vivos, 
and  of  a  legacy.  It  differs  from  the  latter  (1)  because  it  takes 
effect  sub  modo  from  the  delivery  in  the  lifetime  of  the  donor, 
and  therefore  it  cannot  be  proved  as  a  testamentary  act — (2,)  it 
is  independent  of  the  assent  of  the  executor  or  administrator 
to  perfect  title  in  the  donee.  It  differs  from  a  gift  inter  vivos 
(1)  it  is  revocable  during  the  donor's  lifetime  (2)  it  may  be  made 
to  the  wife  of  the  donor — (3).  It  is  liable  to  the  debts  of  the 
donor  on  a  deficiency  of  assets  (Story  606,  a.  1  Sp.  196.)  Words 
of  absolute  gift,  if  accompanied  by  expressions  showing  that  the 
intention  was,  that  the  property  should  be  enjoyed  only  in  the 
event  of  the  death  of  the  donor,  will  be  sufficient  to  constitute  a 
donatio  mortis  causA.  Smith's  Manual  Equity  Jurisprudence, 
pp.  97,  98,  Chapter  II. 

A  gift  and  a  grant  are  thus  distinguished ;  a  gift  is  always 
gratuitous,  and  not  founded  on  consideration  of  money  or  blood ; 
a  grant  is  always  founded  on  a  consideration  or  equivalent — a 
donatio  mortis  causd  cannot  be  made  by  mere  parol.  Actual  or 
constructive  delivery  is  indispensable  to  vest  the  property, 
Chitty,  pp.  631,  63:J.  It  must  be  made  in  the  donor's  last  ill- 
ness, the  gift  reverting  on  recovery. — Id. 

The  annexed  may  be  referred  to  modus  legem  dat  donationi. 

By  an  indenture,  dated  in  1816,  made  in  Ireland,  between 
persons  born  and  resident  in  Ireland,  the  sum  of  5,000/.,  "  law- 
ful money  of  Ireland,"   was  charged  upon  lands  in  Ireland  :-— 
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Held^  that  this  most  be  paid  in  Irish  currency,  i.  e.  in  British 
currency,  with  a  deduction  of  one-thirteenth.  Bourne  v.  Hartley , 
18  Jur.  582— V.  C.  W. 

The  judgment  of  the  House  of  Lords,  on  appeal,  Juristi  Sept. 
19th,  1857,  is  annexed  and  may  be  usefully  referred  to. 
[Before  the  Lord  Chancblloe,  {Lord  Cbanworth),  Lord 
Brouohah,  Lord  Wensleydale,  and  other  Lords."] 

The  Mayor,  Aldermen,  and  Burgesses  of  the  Town  op 

Beybrlby,  Apps.,  THE  Attorney-Genbral,  Besp. — 

July  1th,  lOth,  20th,  and  tUh. 

Corporation,  gift  to — Charitable  trust — Increased  income — Right  to 

surplus. 
«  By  will,  dated  in  1652,  the  testator  devised  a  farm  and  certain 
land  producing  a  yearly  income  of  47/.,  to  a  corporation,  upon 
trust  to  pay  three  specific  sums  of  20/.,  10/.,  and  10/.  annually 
for  certain  charitable  purposes ;  and  the  testator  directed,  that, 
so  long  as  certain  rates  and  taxes  should  continue,  what  the 
corporation  could  not  spare  out  of  the  overplus  of  rent,  namelyi 
7/.,  should  be  deducted  equally  out  of  the  said  two  sums  of  10/. 
and  10/.  He  also  devised  another  estate,  producing  22/.  10«.  a 
year;  to  the  same  corporation,  on  trust  to  lay  out  20/.  a  year 
among  the  poor,  with  a  direction,  that  so  long  as  certain  rates, 
&c.  should  continue,  "  that  unless  they^^  (i.  e.  the  corporation) 
''  can  spare  anything  out  of  the  fifty  shillings  overplus,  the  said 
rates  be  defrayed  out  of  the  said  20/.  yearly.*'  The  will  con- 
tained many  other  bequests  and  directions.  In  the  course  of 
time,  the  annual  rent  of  each  property  greatly  increased : — Held, 
(reversing  the  decision  of  the  Lords  Justices  and  the  Master  of 
the  Rolls),  that  it  was  purely  a  matter  of  construction  of  the  will^ 
which  must  depend  on  the  intention  of  the  testator,  to  be  ascer- 
tained from  his  own  language ;  that  he  must  be  taken  to  have 
used  the  word  "  overplus*'  in  its  ordinary  meaning  of  the  surplus, 
whatever  it  might  be  j  and  his  mention  of  11.  and  2/.  10«.  as 
surplus  must,  under  the  circumstances,  be  considered  as  merely 
an  expression  of  his  expectation,  and  not  as  limiting  the  surplus 
receivable  by  the  corporation  to  those  fixed  sums  for  ever. 

Cases  as  to  surplus  of  charity  bequests  discussed. 
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Principles  by  which  Courts  of  error  or  appeal  should  be  guided 
as  to  judgments  below. — Per  Lord  Wensleydale. 

The  Rev.  Dr.  Metcalfe,  a  senior  fellow  of  Trinity  College, 
Cambridge,  in  the  year  165?'  made  his  will,  and  by  that  will, 
after  a  numl>er  of  other  gifts,  and  after  reciting  that  he  had 
purchased  a  farm  called  or  known  by  the  name  of  "  Silliards,'' 
situate  in  Gilden  Morden,  in  the  county  of  Cambridge,  with 
certain  land,  which  yielded  a  yearly  rent  of  47/.,  he  proceeds 
thus : — "  I  do  give  and  bequeath  the  said  farm  called  Silliards, 
with  all  the  said  lands  and  appurtenances  thereto  belonging,  to 
the  mayor,  aldermen,  and  burgesses  of  the  town  of  Beverley,  in 
Yorkshire,  wherein  I  was  born,  and  to  their  successors  for  ever ; 
nevertheless  in  and  with  this  trust  and  confidence  in  them 
reposed,  that  they,  their  successors  and  assigns,  shall  employ  the 
yearly  rent  of  the  said  farm,  with  the  lands  and  appurtenances, 
in  manner  and  form  following,  and  not  otherwise — namely,  that 
they  shall  well  and  truly  pay  or  cause  to  be  paid,  yearly  and 
every  year  for  ever,  unto  the  preacher  (as  he  is  commonly  called) 
or  lecturer  of  the  said  town  of  Beverley,  and  his  successors,  the 
sum  of  10/.  of  good  and  lawful  money  of  £ngland  ;  and  to  the 
schoolmaster  of  the  said  town,  and  to  his  successors,  in  like 
manner,  the  sum  of  10/.  of  good  and  lawful  money  of  England ; 
and  to  my  sister  Prudence  Metcalfe,  now  dwelling  in  the  said 
town  of  Beverley,  during  her  natural  life,  the  sum  of  20/.  of 
good  and  lawful  money  of  England,  yearly  and  every  year ;  and 
after  the  decease  of  my  said  sister  Prudence  Metcalfe,  that  they 
shall  well  and  truly  pay  or  cause  to  be  paid  the  said  201." — that 
is,  the  last  20/. — "  yearly  and  every  year  for  ever,  unto  three 
poor  scholars  of  the  school  of  Beverley,  (commonly  called  the 
'  Free  SchooF),  naturally  born  in  the  said  town,  for  their  better 
maintenance  at  the  University  of  Cambridge,  viz.  to  every  one 
of  the  three  poor  scholars  the  sum  of  6/.  13*.  4^.,  the  said  three 
poor  scholars  to  be  appointed  and  approved  from  time  to  time 
by  the  said  mayor,  aldermen,  and  burgesses,  and  their  successors, 
and  the  lecturer  and  the  schoolmaster  of  the  said  town  and  their 
successors ;  and  the  said  maintenance  to  be  continued  to  every 
of  the  said  poor  scholars  until  the  time  that  they  have  taken  the 
2  z 
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degree  <rf  Master  of  Arts,  if  they  so  long  continue  students  in 
the  university,  and  upon  condition  that  they  take  the  said  degree 
at  the  due  time,  within  eight  years  after  their  admission  into  the 
tniversity ;  but  if  there  be  not  always  three  poor  scholars  at  the 
University  of  Cambridge,  or  ready  to  go  to  the  university,  who 
shall  stand  in  need  of  that  maintenance,  and  be  poor  men's  sons, 
who  are  not  able  otherwise  to  maintain  their  children  there,  (for 
my  will  is,  that  no  son  of  any  of  the  aldermen,  or  of  any  other 
who  are  of  sufficient  ability  to  maintain  their  children  at  the 
university,  shall  be  capable  of  that  maintenance),  then  I  ordain 
that  in  the  interim,  till  there  shall  be  such  poor  scholar  or  scho- 
lars, poor  men's  sons,  what  can  be  spared  of  the  said  20/.  fno 
poor  schohr  having  above  61.  1  Ss.  4rf.  yearly)  shall  be  distributed 
amongst  the  poorest  people  of  the  said  town,  together  with  the 
money  which  in  this  my  will  I  shall  hereafter  mention.  More- 
over, my  will  and  desire  is,  that  so  long  as  the  taxes  or  rates 
to  the  commonwealth  for  the  maintenance  of  soldiers  shall  con- 
tinue, what  the  said  mayor,  aldermen,  and  burgesses  cannot 
spare  out  of  the  overplus  of  rent,  viz.  7/.,  (for  the  farm  is  now, 
as  was  formerly  signified,  let  for  47/  per  annum,  and  so  hath 
been  let  heretofore),  shall  be  deducted  equally  out  of  the  20/. 
per  annum  which  they  are  to  pay  to  their  lecturer  and  school- 
master, that  my  sister  may  have  2,01,  yearly  and  every  year 
wholly  and  entirely  paid  unto  her.''  In  a  subsequent  part  of 
the  will  he  gives  other  property  by  way  of  charity  for  the  poor 
of  the  parish,  to  whom  that  provision,  in  case  there  shall  not  be 
three  poor  scholars,  has  reference.  That  bequest  was  in  these 
terms : — "  Item.  I  give  and  bequeath  to  the  mayor,  &c.,  and  to 
their  successors,  the  sum  of  450/,  for  the  purchasing  of  so  much 
free  land  as  will  yield  yearly  and  every  year  the  rent  of  22/.  10*. ; 
nevertheless  in  and  with  this  trust  and  confidence  reposed  in 
them,  that  they  and  their  successors,  by  their  assign  or  assigns, 
shall  distribute  20/.  of  the  said  rent  yearly  and  every  year  for 
ever  amongst  the  poorest  of  the  people  of  their  town,  upon  the 
20th  December,  &c. ;  and  my  will  is,  that  so  long  as  the  taxes 
and  rates  due  to  the  commonwealth  for  maintenance  of  soldiers 
shall  continue,   that  unless  they  can  spare  anything  out  of  the 
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fifty  shilliDo;s  overplus,  the  said  rates  be  defrayed  out  of  the  said 
20/.  yearly/*  By  a  codicil  he  declared  he  had  laid  out  the  above 
sum  in  the  purchase  of  the  Over  state.*  From  the  testator's 
death  to  the  time  of  the  filing  of  the  information  hereafter 
mentioned^' the  several  charities  have  received  the  several  specific 
8ums^  but  the  net  surplus  had  been  retained  by  the  corporation. 
In  1861  the  Charity  Commissioners,  in  their  report,  stated  that 
the  estate  of  Silliards,  at  Qilden  Morden,  produced  130/.  a  year, 
and  that  nt  Over  50/.  a  year,  and  that  the  expenditure  of  the 
income  for  each  of  three  years  last  past  had  been — for  a 
schoolmaster,  10/.;  lecturer,  10/.;  poor  of  Beverley,  33/. 
09.  Sd. ;  one  student  at  Cambridge,  6/.  1 3^.  4d. ;  and  a  balance 
of  about  115/.  had  been  annually  carried  to  the  account  of  the 
borough  fund.  They  recommended  that  an  information  should  be 
filed,  which  was  accordingly  done.  This  was  heard  by  the  Master 
of  the  Rolls,  (15  Beav.  540),  who  decided  that  the  corporation  was 
entitled  to  only  seven  forty-sevenths  of  the  Silliards  estate,  and 
five  forty-fifths,  or  one  ninth,  of  the  Over  estate,  these  being 
the  proportions,  the  surplus  of  each  bore  to  the  charity  bequests 
in  the  will.  Even  these  proportions  he  decreed  subject  to  taxes 
and  costs  of  management  of  the  whole  property.  An  appeal 
was  presented  to  the  Lords  Justices,  (6  De  G.,  Mac.,  &  G.  256 ; 
1  Jur.,  N.  S.  763),  but  the  decision  below  was  affirmed,  and  the 
matter  was  then  brought  before  the  House  of  Lords. 

Lo&D  Chancellor. — ^The  course  has  been  that  the  mayor,  &c. 
of  Beverley  have  received  the  whole  of  the  rents  of  the  property 
in  question,  which  have  in  the  course  of  time  greatly  increased 
in  value,  and  have  paid  the  40/.  in  the  mode  directed  by  the 
terms  of  the  will.  But  in  1851  an  information  was  filed,  at  the 
instance  of  the  Attorney-General,  on  the  report  of  the  Charity 

*  This  portion  of  the  will  is  not  specifically  referred  to  bj  either  (be  Lord 
Chancellor  or  Lord  Brougliam  in  their  judgments,  but  Lord  Wensleydale  ex* 
presalj  declares  that  it  is  not  distinguishable,  in  construction,  from  the  earlier 
bequest.  With  all  deference,  it  is  submitted  that  the  words  more  strongly  indi . 
cate  an  intention  to  give  the  corporation  the  surplus.  Compare  the  words  **  what 
the  mayor,  &c.  cannot  spare"  &o.  with  "  unless  they  can  spare"  &o.  The  latter 
seem  to  leave  it  more  at  option  to  contribute  anything. —  Bepoi'Ur. 
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rommissIoDel^^  claiming^  for  the  beDefit  of  the  charitable  instita- 
tions  mentioned  in  the  will,  the  whole  surplufi  of  the  rents^  or  at 
least  a  large  proportion  of  thera,  beyond  the  40/.  a  year ;  and  the 
question  was,  whether  the  gift  was  limited  to  40/.  a  year^  or  wbe* 
ther,  according  to  the  doctfine  of  certain  well-known  cases  re* 
lating  to  charities,  the  whole  rents,  or  at  least  forty  forty-sevenths 
of  those  rents,  were  or  were  not  appropriated  to  these  charitable 
objects.  The  Master  of  the  Rolls  considered,  upon  the  authorities, 
that  they  were  so  appropriated,  and  made  a  decree  accordingly. 
From  that  decree,  the  case  was  taken,  by  way  of  appeal,  to  the 
Lords  Justices,  who  took  the  same  view  as  the  Master  of  the 
Rolls  had  done.  Sir  J.  L.  Knight  Bruce,  L.  J.,  however,  although 
he  did  not  dissent  from  the  Master  of  the  Rolls,  expressed  some 
doubt  upon  the  subject;  but  whether  he  dissented. or  not,  would 
make,  no  difference  in  the  result,  because  where  the  Court  of 
Appeal  is  divided  in  opinion  the  judgment  below  is  affirmed. 
From  that  decree  the  mayor,  &c.  of  Beverley  have  appealed  to 
this  House,  contending  that  the  property  was  given  to  them 
subject  only  to  the  obligation  of  making  these  payments.  The 
general  rule  in  these  cases  is  one  well  known,  and  has  been 
established  ever  since  the  time  of  Lord  Coke.  It  is  generally 
referred  to  as  the  doctrine  declared  in  The  Thetford  School  case^ 
(8  Rep.  130  b.)  In  that  case  the  testator,  having  land  let  at  a 
rent  of  35/.  a  year,  devised  it  in  trust  for  the  maintenance  of  a 
school  and  other  charitable  objects.  He  himself,  by  the  terms  of 
his  will,  made  a  special  distribution  of  sums  amounting  to  35/.  a 
year,  at  that  time  all  the  rent  and  yearly  profit  i  that  is  to  say,  be 
gave  to  the  schoolmaster  so  much, to  the  usher  so  much,proportions 
of  the  whole.  In  process  of  time,  the  estate  became  much  more 
valuable  and  the  rents  much  larger  than  85/.  a  year — in  fact,  more 
than  treble.  The  question  was,  who  was  entitled  to  that  surplus  *, 
and  it  was  then  decided  that  the  whole  was  appropriated  to  the 
charity,  upon  the  well-known  principle,  that  if  I  give  all  the 
rents  of  my  estate  for  ever,  I  in  truth  give  my  estate ;  so  that 
that  was  a  gift  of  the  estate  to  the  charity,  and  an  apportion- 
ment of  it  in  the  mode  that  the  testator  had  mentioned.  That 
doctrine  has  never  been  questioned.     It  has  been  acted  upon 
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since  in  matiy  case8>  and  in  one  particularly — The  Attorney* 
General  V.  Jo Ansouy  reported  in  Ambler,  temp.  Lord  Hardwieke. 
S09  again>  there  have  been  eases  of  this  sort^  where  a  testator 
has  expressed  in  his  will  his  intention  to  devote  the  whole  of 
some  particular  property  to  a  charity,  and  then  has  proceeded 
to  say,  BO  much  to  such  a  charity  and  so  much  to  another,  but 
does  not  exhaust  the  whole.  There  the  Court  has  fastened  upon 
the  intention  expressed  in  the  beginning  of  the  bequest  to  give 
the  whole  to  charity ;  and  although  the  testator  has  not  appor- 
tioned the  whole  to  charity,  yet,  according  to  the  jurisdiction 
exercised  by  the  Court  of  Chancery — its  well-known  jurisdiction 
to  make  a  scheme  for  charity — it  has  devoted  the  whole  to 
charity.  That  was  the  doctrine  acted  upon  in  the  case  of  TAe 
AMmey^Oeneral  v.  Arnold.  Now,  this  doctrine  is  not  to  be 
controverted,  that  where  a  testator  gives  the  whole  of  his  estate 
to  charity,  apportioning  the  rents,  such  as  they  are,  amongst 
the  different  charitable  objects,  if  those  rents  increase,  the 
increase  shall  be  distributed  in  the  proportion  and  in  the  direc- 
tion in  which  the  testator  had  given  the  original  rents*  So, 
where  a  testator  declares  his  intention  to  give  the  whole  to 
charity,  but  appropriated  only  a  certain  part,  still  the  general 
intention  in  favour  of  charity  prevails,  and  the  proportion  not 
appropriated  by  him  will  be  appropriated  by  the  Court  of  Chan- 
cery to  charity.  Now,  those  are  the  general  rules  which  have 
been  acted  upon  for  so  long  a  period,  that  it  would  be  extremely 
dangerous  and  impolitic  to  enter  into  any  question  as  to  whether 
they  were  founded,  in  their  inception,  in  right  reason  or  not. 
Many  of  the  most  eminent  judges  have  from  time  to  time 
pointed  out,  that  if  the  doctrine,  with  which  we  are  now  fami- 
liar, of  resulting  trusts  had  been  understood  in  those  days  as  it 
is  now,  in  all  probability  that  construction  of  those  devises  or 
bequests  would  never  have  been  adopted,  because  it  is  a  well- 
known  rule  of  law  that  the  heir-at*law  is  not  to  be  disinherited 
of  anything  that  would  come  by  descent  to  him,  unless  by  ex- 
press words  or  necessary  implication.  Lord  Hardwieke  and 
Lord  Eldon  both  intimated  their  strong  opinion,  that  if  the 
question  had  been  in  their  time  untouched  by  decisions,  and  a 
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testator  had  given  only  35/.  a  year  to  charity,  and  afterwards 
^  the  estate  had  produced  more  than  35/.  a  year,  the  right  of  the 
heir-at  law  to  the  surplus  would  not  in  their  judgment  have 
been  affected.  I  do  not,  however,  propose  now  at  all  to  ques- 
tion that  general  doctrine.  Whether  rightly  or  wrongly  esta* 
blished  in  its  origin,  the  doctrine  is  now  established,  and  it 
would  be  very  improper  to  depart  from  it.  But  Lord  Eldon 
remarked,  in  a  case  that  came  before  him  involving  this  question, 
his  judgment  in  which  has  been  the  foundation  of  almost  all 
our  reasoning  on  the  subject — I  mean  Tie  Attornei/' General  v. 
The  Mayor y  8fc.  of  Bristol — that,  after  all,  this  question  must  in 
each  case  be  looked  at  as  one  of  construction,  in  order  to  see 
what  is  the  fair  inference  to  be  deduced  from  the  will  of  the 
testator.  There  may  be  circumstances  in  the  case  which  shew 
that  the  doctrine  I  have  referred  to  is  not  applicable.  Lord 
Eldon  says,  in  The  Attorney-General  v.  The  Mayor ,  8fc.  of  Bristol . 
*'  As  far  as  I  have  read  those  ancient  cases'^ — and  it  seems  that  he 
had  quite  exhausted  the  subject  by  reading  them  all — "  they 
state  it  to  depend  upon  the  intention  of  the  donor,  and  that 
one  way  of  finding  out  that  intention  is  to  inquire  whether 
the  whole  of  the  annual  value  of  the  property  was  at  the 
time  of  the  foundation  of  the  charity  distributed  among  the 
objects  of  the  charity.  If  it  was,  they  say  that  that  circum- 
stance is  evidence  of  the  donor's  intention  to  give  the  whole 
of  the  increased  value  to  the  same  objects.^'  The  same  doctrine 
was  adopted  by  your  Lordships'  House  in  a  case  to  which 
I  will  presently  call  your  attention,  ('The  Attorney- General  v.  The 
Mercers*  CofnpanyJ,  and  which  came  before  this  House  soon 
after  Lord  Lyndhurst  had  received  the  Great  Seal  in  1 827  or 
1828.  Now,  all  the  cases  to  which  I  have  referred,  in  which 
the  doctrine  has  been  applied,  are  cases  where  the  whole  pro- 
perty has  been  given  to  charity.  Up  to  a  very  recent  period  I 
have  been  unable  to  discover  any  case,  to  which  that  doctrine 
has  been  applied,  where  there  was  known  by  the  testator  to  be 
any  surplus  which  he  did  not  expressly  or  impliedly  distribute. 
Lord  Eldon  remarks,  in  The  Bristol  case,  ^'  If  I  give  an  estate  to 
trustees,  and  take  notice  that  the  payments  are  less  than  the 
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amount  of  the  rents,  no  case  has  gone  so  far  as  to  say  that  the 
cestui  que  trust,  even  in  the  case  of  a  charity,  is  entitled  to  the 
surplus."  And  in  the  case  of  The  Attorney' General  v.  The 
Skinners'  Company  he  makes  a  similar  remark — "  The  Court  has 
inferred,  from  very  slight  circumstances,  that  a  testator  did 
mean  to  give  the  whole  of  an  estate  to  charitable  uses;  but  I 
can  find  no  case  in  which  the  Court  has  said,  that  if  it  appears 
on  the  face  of  a  will  that  the  testator  knew  that  the  value  of 
his  estate  was,  or  might  be,  more  than  the  amount  of  what  he 
had  given,  in  parcelling  out  the  disposition  of  sums  to  charity, 
it  was  authorised  to  hold  that  such  particular  disponees  should 
take  the  whole,  though  an  intention  to  give  them  the  whole 
did  not  appear  on  the  face  of  the  will.  Still  less  is  there  any 
authority  for  saying,  that  in  such  a  will  as  this  a  general  dis- 
position, such  as  is  contained  here,  would  not  dispose  of  the 
whole  surplus  to  the  final  devisees."  My  Lords,  that  is  quite 
consistent  with  the  view  taken  of  the  law  by  this  House  in  the 
case,  to  which  I  have  already  adverted,  of  TAe  Attorney- General 
V.  The  Mercerif  Company,  That  was  a  case  in  which  a  party  by 
deed  made  this  bequest — "Touching  the  yearly  rent  of  J 50/. 
reserved  upon  a  lease  theretofore  made  of  the  same  by  Sir  Thomas 
Bennett  unto  George  Skelton  for  the  term  of  forty-one  years 
from  Lady-day  then  next  coming,  and  touching  all  other  rents, 
issues,  and  profits  of  the  same  premises,"  he  directs,  amongst 
other  things,  "  that  the  parties  of  the  second  part  should  permit 
the  said  Sir  Thomas  Bennett  to  receive  the  rents  until  Lady-day 
then  next,  and  should  from  thenceforth  receive  the  said  yearly 
rent  of  150/.,  and  all  other  rents  and  issues  thereof,  and  yearly 
pay  and  deliver  the  monies  arising  thereupon  to  the  wardens  of 
the  mystery  of  mercers  of  the  city  of  London  and  their  succes- 
sors, or  such  one  of  them  as  the  said  company  should  appoint 
and  be  answerable  for,  and  that  the  said  wardens  and  commonalty 
should  from  the  said  Lady-day  dispose  of  all  the  said  monies  so 
from  time  to  time  to  be  paid  and  delivered  as  aforesaid,  to  the 
uses  following,  viz."  Then  be  enumerates  a  great  number  of 
charities  as  amounting  in  the  whole  to  159/.,  but  they  amounted 
in  fact  only  to   149/.  11^.,  instead  of  150/.     A  proceeding  was 
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instituted  by  the  Attorney-General  in  the  Court  of  Exchequer 
for  the  purpose  of  having  it  declared  that  the  increase  of  those 
rents  was  to  go  to  charity,  and  not  to  the  Mercers'  Company ; 
and  by  the  decree  of  the  Court  of  Exchequer,  that  doctrine, 
which  was  maintained  by  the  Attorney-General,  was  affirmed. 
But  the  decree  ended  thus — "  Without  prejudice,  nevertheless, 
to  the  question,  how  far  the  appellants  were  entitled  to  partake 
of  or  share  in  the  said  increased  or  augmented  rents,  with 
reference  to  their  share  or  benefit  in  the  said  original  rent  of 
150/.  given  to  the  appellants  by  the  deed  of  the  1 7th  January, 
J  616/*  That  is,  whether  they  were  or  were  not  entitled  to 
any  portion  of  the  increased  rents  in  respect  of  99.  out  of  150/. 
whether  that  had  come  to  them  under  the  original  trust  as  not 
having  been  disposed  of.  My  Lords,  that  question  was  very  fully 
argued  at  your  Lordship's  bar  when  the  case  was  brought  here 
on  iqppeal,  and  Lord  Lyndhurst,  in  moving  the  judgment  of  the 
House,  goes  very  fully  into  the  question.  He  says,  "  The  case  of 
Tie  Attorney -General"^, The  Mayor  ^8^c,  of  Bri>stol^9A  referred  to  for 
the  purpose  of  establishing  this  position.  Now,  the  only  principle 
established,  or  rather  confirmed,  by  that  case  was,  that  where  there 
is  a  surplus  under  circumstances  similar  to  the  present'' — that 
is,  where  there  is  an  annual  sum  gpranted,  and  a  part  of  that 
annual  sum  only  is  appropriated  to  special  objects — "  and  there 
is  a  residue  which  the  trustees  hold,  that  is  evidence  of  the  in- 
tention of  the  donor  that  the  surplus  rent  should  belong  to  the 
persons  to  whom  this  property  is  in  the  first  instance  conveyed. 
But  it  is  only  evidence  of  the  intention ;  it  is  liable  to  be  repel- 
led by  any  other  evidence  arising  out  of  the  instrument  upon 
which  that  fact  appears.  It  is  quite  obvious  that  if  it  is  made 
use  of  merely  as  evidence  of  the  intention  of  the  donor,  some- 
thing must  depend  upon  the  amount  of  the  sum ;  and  surely 
no  very  strong  evidence  of  intention  can  arise  out  of  an  in- 
strument of  this  kind,  where  it  appears  that  the  whole  sum  at 
that  period  amounted  to  150/.  a  year,  which  is  applied  to  a  great 
number  of  special  objects,  and  that  the  only  balance  remaining 
unappropriated  is  the  fractional  sum  of  9*.  No  very  strong 
evidence  can  arise  from  a  circumstance  of  that  description,  that 
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it  was  the  intention  of  the  donor  that  any  surplus  funds  at  any 
fature  time,  however  large,  should  become  the  property  of  the 
Mercers'   Company.     Whatever    slight    inference   of  intention 
may  arise  from  the  omission  to  appropriate  that  small  fractional 
sum  is  repelled  by  the  very  strong  terms  in  the  former  part  of 
the  deed,  in  which  it  is  expressed,  not  only  that  the  existing 
rent  of  150/.  a  year,  but  all  the  rents,  should  be  claimed  by  the 
trustees  and  handed  over  to  the  Mercers'  Company ;   and   the 
Mercers'  Company  are  directed  to  apply,  not  the  present  rents 
only,  but  all  the  rents,  to  the  purposes  of  the  will.''     His  Lord** 
ship  therefore  stated  that  he  thought  the  doctrine  laid  down  in 
The  Thetford  School  case  was  applicable.     He  gave  no  opinion 
whatever  as  to  whether  there  was  any  foundation  for  that  which 
was  innocuous  at  all  events,  viz.  the  reservation  made  in  the 
decree  of  the  Court  of  Exchequer,  whether  the  Mercers'  Company 
was  or  was  not  entitled  to  anything  in  respect  of  the  9^. ;  substan- 
tially he  gave  the  whole  to  charity.     Now,  up  to  that  period  of 
time  I  cannot  find  any  instance  where  there  has  been  any  sugges- 
tion made,  that  if  there  is  a  surplus,  the  donees  or  devisees,  as  the 
ease  may  be,  are  to  take  that  surplus  for  their  own  benefit.     The 
doctrine  of  The  Thefford  School  case  is  applicable  to  shew  that  the 
owners  of  the  surplus,  where  there  was  one  to  the  knowledge  of  the 
testator,  are  to  come  in  with  the  charities,  and  to  take  in  propor- 
tion ;  that  is  to  say,  applying  it  to  this  case^  that  for  all  time  to 
come  the  property  is  to  be  divided  into  forty-seven  parts,  and  that 
forty  forty-sevenths  are  to  belong  to  the  charity  donees,  and 
seven  forty-sevenths  to  the  corporation.     In  the  first  place,  I 
think  that  the  improbability  is  extremely  great  that  a  testator, 
when  he  leaves  a  surplus  to  parties  who  are  to  make  the  pay- 
ments, could  possibly  intend   that  that  surplus  should  bear  an 
invariable  proportion  to  that  which  the  charities  were  to  take. 
It  is,  in  fact,  hardly  a  rational  intention.     The  only  cases  in 
which  the  doctrine  has  been  so  applied,  as  far  as  I  can  ascertain, 
are  two  cases   before  the  late  Lord  Langdale — TAe  Altomey^ 
General  v.   The  Coopertf   Company  and  714^  Attorney  ^General  v. 
The  Drapers^  Company,     In  the  first  case  there  was  something 
extremely  singular  in  the  bequest;  it  is  not  at  all  clear  to  my 
3  A 
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miud  that  the  ultimate  surplus  was  not  given  to  charity  just  as 
much  as  the  other  sums.     It  was  a  devise  of  houses,  which  the 
testator  noticed  were  let  for  11/.  a  year,  and  then  he  apportion- 
ed 8/.  a  year  in  very  small  sums  indeed,  in  shillings  even  to  a 
great  number  of  petty  charities,  and  he  noticed  that  there  was  a 
surplus  of  8/.,  which  he  gave  to  the  Coopers'  Company,  to  be 
disposed  of  as  they  thought  fit,  but  subject  to  charges,  and  to 
the  obligation  to  keep  the  premises  in  repair,  and  so  on.     Lord 
Langdale  held  that  the  surplus  given  to  the  Coopers*  Company 
was  to  vary  just  in  proportion  as  all  the  other  sums  given  to 
charities  were  to  vary.     If  that  can  be  justified,  I  think  that  it 
can  be  justified  only  upon  the  ground,  that  though  this  was 
called  a  surplus,  it  was  a  proportion  of  the  whole  sum ;  and 
therefore  the  Coopers'   Company  were  to  take  their  proportion 
in  the  nature  of  a  charitable  bequest,  although  it  was  not  strict- 
ly a  charitable  bequest.     However,  that  case  is  not  under  re- 
view now.     It  is  not  necessary  for  me  now  to  determine  whether 
I  should  have  come  to  that  conclusion.     Now,  if  the  doctrine 
to  which  I  have  referred,  of  surplus,  was  ever  to  be  applied  to 
any  case,  it  was  certainly  to  be  applied  to  the  case  of  TAe  Attor^ 
ney-  General  v.   The  Drapers^  Company^  because  what  the  testator 
did  there  was  this — he  directed  that  lands  were  to  be  purchased 
of  the  annual   value  of  100/.,  and  then   he   apportioned   96/. 
among  charities ;  and  as  to  the  remaining  4/.  he  said,  "  The 
residue  of  the  said  sum  of  100/.  a  year  (being  4/.  yearly)  for 
ever,  I  intreat  the  four  wardens  of  the  Drapers*  Company  to 
accept  for  their  pains,  to  be  equally  divided  between  them." 
Now,  if  the  gifts   to  those  persons  could  be  treated  as  coming 
within  the  description  of  charitable  bequests,  then  it  would  be 
exactly  The  Thetford  School  case.     If  they  could  not  be  so  treat- 
ed— if  they  are  merely  to  be  treated  as  personal  devisees,  intend- 
ed to  be  personally  benefited,  I  do  not  think  any  of  the  prior 
cases  warrant  the  decision  in  that  case.     The  truth  is,  looking 
back  to  what  was  said  by  Lord  Eldon,  each  case,  when  we  have 
to  apply  this  doctrine,  must  stand  upon  its  own  grounds ;  we 
must  look  at  the   whole  context  of  the    instrument,  and  see 
whether,  when  the  surplus  is  given,  we  can  infer  from  the  mode 
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in  which  it  is  given,  or  from  any  other  circumstance,  that  what 
is  given  is  surplus,  taking  the  priraft  facie  meaning  of  the  ex- 
pression "  surplus/'  whatever  it  may  amount  to,  or  whether  it 
is  meant  to  be  only  an  aliquot  proportion  of  the  whole,  and  to 
abate  rateably  with  the  proportion  given  to  charities.  Now, 
applying  myself  to  the  decision  of  the  question  with  reference 
to  this  particular  will,  notwithstanding  the  high  authority  in 
this  case,  Sir  G.  J.  Turner,  L.  J.,  sanctioning  the  decision  of 
the  Master  of  the  Rolls — a  very  high  authority  himself — I  feel 
compelled  to  come  to  the  conclusion  that  this  was  an  erroneous 
decision.  I  cannot  conceive  that  the  testator  here  meant  to  use 
the  word  ''surplus,"  or  rather  *'  overplus,*'  in  any  other  than  its 
primft  facie  and  ordinary  meaning.  It  was  admitted  in  the 
argument  that  that  must  have  been  the  meaning  if  he  had  not 
said,  as  he  does  say,  that  the  surplus  was  7/.  If,  after  having 
apportioned  the  40/.  a  year  amongst  the  diflTerent  objects  of 
charity,  he  had  simply  said  that  he  gave  the  surplus  to  the  cor- 
poration of  Beverley,  nobody  would  have  argued  that  the  sur- 
plus would  not  mean  the  surplus^  whatever  it  might  amount  to. 
How  is  that  varied  by  the  fact  of  his  having  noticed  that  the 
estate  would  let  for  47/.  a  year,  and  that  afterwards,  in  speaking 
of  the  surplus  or  overplus  of  rent,  he  says,  "  viz.  7/.,"  the  farm 
being  let  for  47/.  ?  I  will  not  say  that  the  circumstance  of  his 
mentioning  the  sum  of  TL  is  to  have  no  influence  whatever,  but 
I  think  it  is  a  circumstance  infinitely  more  than  counterbalanced 
by  other  considerations  arising  upon  the  face  of  this  will.  In 
the  first  place,  I  think  it  is  quite  clear,  that  if  the  rents  had 
fallen  off,  the  charities  would  not  have  abated  so  long  as  there 
was  40/.  a  year  received  from  the  estate;  and  the  mention  of 
7/.,  at  all  events,  is  not  to  be  treated  as  a  strong  argument  to 
shew  that  the  doctrine  laid  down  as  to  surplus  applies  to  this 
case.  But  here  we  find  that  20/.  out  of  the  40/.  is  given  to 
three  poor  scholars.  If  there  are  not  three  poor  scholars^  what 
is  not  wanted  for  the  poor  scholars  is  to  go  to  the  poor  of  the 
town  of  Beverley.  If  there  are  three  poor  scholars,  nothing  is 
to  go  to  the  poor  of  the  town.  And  the  testator  expressly  says 
that  no  poor  scholar  is  to  have  more  than  6/.  13*.  4//.  per  annum. 
3  A  2 
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If  no  poor  scholar  is  to  have  more  than  61.  13#.  4d,  per  annum, 
and  there  was  no  falling  off  in  the  rents,  but  the  rents  bad  in- 
creased, you  cannot  say  that  those  charities  were  to  increase  in 
a  rateable  proportion,  because  the  testator  has  expressly  told 
you  that  they  are  not  to  do  so.  It  is  obvious,  therefore,  that  if 
that  state  of  circumstances  had  arisen,  the  rateable  proportion 
in  respect  of  the  poor  scholars  could  not  have  been  increased. 
But,  further,  it  is  to  be  observed,  that  during  the  life  of  the 
testator's  sister  Prudence,  20/.  a  year  was  given  to  her.  I  am 
speaking  now  not  of  a  charitable  bequest.  I  know  of  no  prin- 
ciple or  authority  for  saying  that  o^ilts  of  this  sort,  gifts  not  to 
charitable  objects,  are  to  increase  or  diminisli  rateably.  Suppoa* 
ing  the  rents  had  fallen  off  from  47/.  a  year  to  45/.  a  year, 
would  it  be  a  tenable  proposition  that  the  mayor  and  corporation 
of  Beverley  were  not  bound  to  pay  the  20/.  a  year  to  the  sister  ? 
Or  supposing  the  taxes  had  exhausted  the  5/.  a  year,  could  it 
have  been  said  that  they  were  not  bound  to  pay  to  the  sister  of 
the  testator  20/.  a  year  ?  It  appears  to  me  most  clear  that  she 
must  have  had  her  20/.  a  year;  and  if  that  be  so,  the  doctrine 
of  I%e  Thetford  School  case,  in  the  state  of  circumstances  which 
might  have  arisen,  would  not  have  been  applicable.  My  Lords, 
upon  these  grounds,  attending  very  carefully  to  the  whole  case, 
my  clear  opinion  is^  that  this  is  governed  by  the  case  of  The 
Mtomey-Genei'al  v.  The  Corporation  of  South  ilolton,  and  that 
the  overplus  is  to  go,  as  in  that  case  it  went,  whether  it  l>e  more 
or  whether  it  be  less,  to  the  parties  who  are  to  make  the  pay- 
ments. In  deciding  this  case  the  Master  of  the  Rolls  proceed- 
ed upon  the  doctrine  of  The  South  Molton  case,  which  had  not 
been  finally  decided  in  your  Lordships*  House ;  although  he 
might,  perhaps,  have  distinguished  the  two  cases ;  for  I  find 
that  when  that  case,  decided  by  this  House,  was  brought  to  the 
attention  of  the  Lord  Justices,  they  thought  it  might  be  dis- 
tinguished. I  have,  however,  been  unable  to  distinguish  it.  I 
think  all  attempts  to  draw  refined  distinctions  between  cases 
which  are  the  same  in  principle  are  mischievous,  and  tend  ulti- 
mately to  increase  useless  litigation.  I  take  the  great  princi- 
ple to  be,  that  when  a  testator  makes  a  bequest  to  certain  par- 
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ties,  who  are  meant  to  be  benefited  by  him^  and  upon  whom  he 
has  imposed  the  duty  of  paying  certain  sums  to  charities,  and 
he  gives  the  surplus  to  them,  in  using  the  word  *'  surplus/'  he 
uses  it  in  its  prim&  facie  meaning,  be  it  more  or  be  it  less.  I 
find  nothing  to  induce  me  to  doubt  that  that  principle  is  appli- 
cable to  the  present  case,  and  therefore  I  think  that  the  inform- 
ation ought  to  have  been  dismissed,  and  that  the  decree  of  the 
Master  of  the  Rolls  ought  to  be  reversed,  and  I  shall  so  move 
your  Lordships. 

Lord  BaouQHAM. — My  Lords,  I  come  to  the  same  conclusion, 
afler  having  entertained  some  doubts  in  the  earlier  part  of  the 
argument  at  the  bar — doubts  much  increased  by  the  difference 
of  opinion  among  the  learned  judges  in  the  court  below  ;  because 
although  no  difference  of  opinion  between  the  two  learned  Lords 
Justices  finally  existed,  yet  I  think  it  is  perfectly  manifest  that 
Sir  J.  L.  Knight  Bruce,  L.  J.,  only  concurred  upon  the  ground, 
that  there  being  only  two  judges,  and  the  Master  of  the  Rolls 
and  Sir  G.  J.  Turner,  L.  J.,  having  agreed,  if  he  had  differed 
from  his  learned  colleague  (Sir  G.  J.  Turner)  there  must  still 
have  been  an  affirmance,  as  of  necessity,  of  the  decree  appealed 
from.  I  certainly  more  than  agree  in  the  doubts  expressed  by 
Sir  J.  L.  Knight  Bruce,  L.  J.,  and  therefore  concur  in  thinking 
that  this  decree  of  the  Master  of  the  Rolls  was  erroneous,  and 
for  the  reasons  which  my  noble  and  learned  friend  has  given. 
There  is  no  dpubt  that  the  two  propositions — the  principle  re- 
cognised in  The  Thetford  School  case^  and  the  principle  recognised  in 
the  case  oiThe  Aitorney-General  v.  Arnold  (Show.  P.  C.  22) — are 
perfectly  identical.  The  Thetford  School  case  proceeded  upon  this 
ground — that  you  gather  from  the  manner  in  which  the  bequest 
has  been  made  of  the  whole  income  to  charity,  without  any 
reference  whatever  to  any  surplus,  that  there  is  the  intention  of 
giving  the  whole  estate.  The  Lord  Chancellor  well  observed,  if  C. 
has  an  estate  in  fee,  and  gives  to  A.  B.  the  whole  rents  and  profits 
of  that  estate  for  charitable  purposes,  whether  that  fee  continued 
of  the  same  value  as  at  the  time  of  the  gift,  or  increased  or 
diminished  hereafter,  according  to  the  principle  in  The  Thetford 
School  case,  and  from  the  inferenoe  of  I  he  testator's  intention,  to  be 
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drawn  from  the  gift  of  the  whole  rents  and  profits  to  charity, 
the  charity  shall  have  the  whole  estate.     The  other  ease  referred 
to  is  precisely  the  same  in  principle.     It  is  this — that  when  ma 
estate  is  by  the  gift  stated  to  be  given  generally  to  certain  parties 
individually,  or  to   certain  persons  in  saccession,  the  whole  for 
charitable  purposes,  but  the  testator  has  appropriated  only  a 
part  in  his  distribution,  the  result  will  be,   that  the  whole  is 
taken  as  appropriated  to  charity,  and  the  portion  unappropriated 
will  be  applied  under  the  direction  of  the  Court  of  Chancery. 
But  the  question  is,  whether  these  principles  apply  to  a  case  ot 
this  sort;  and  what  Lord  Eldon  has  said  in  the  celebrate<l  case 
of  TAe  Attorney -General  v.  The  Corporation  of  Bristol  \s  no  doubt 
perfectly  true,  that  whatever  principle  is  to  be  gathered  from  these 
cases,  everything  depends  upon  the  application  of  the  principles 
to  the  circumstances  of  the  particular  case  in  which  they  are 
applied.     Many  have  lamented  that  construction  should  vary-^ 
that  when  the  principles  have  been  established  which  in  reality 
are  to  govern  the  judges  to  whom  the  facts  of  the  case  are  pre- 
sented, there  should  be  any  variance  in  the  inference  that  they 
are  to  draw  from  the  circumstances  of  those  cases.     I  do  not 
quite  go  along  with  this  complaint,  for  I  think  there  is  a  great 
convenience  in  the  establishment   of  certain   principles,   even 
though  they  are  not  univereally  applicable,  but  ought  to  be 
most  carefully  confined  to  cases  in  which   there  can   be  little 
doubt  of  their  application.     The  principle  in  the  great  majority 
of  cases  is  applicable,  and  there  can  be  no  doubt  about  its  appli- 
cation.    Now,  here,  we  have  a  surplus  in  the  contemplation  of 
the  giver.  Dr.  Metcalfe:  he  evidently  contemplates  a  surplus ; 
and  the  two  grounds  upon  which  I  form  my  opinion  that  the 
decision  below  is  erroneous,  and  ought  therefore  to  be  reversed, 
are  those  which  were  referred  to  in  the  latter  part  of  the  judg- 
ment of  the  Lord  Chancellor,  viz.  the  limited  gift  of  6/.   13*. 
4rf.   to  each,  of  the  poor  scholars,  and  the  20/.  to  his  sister.     I 
think  that  those  two  gifts  throw  very  great  light  upon  the  real 
intention  of  the  giver ;  and  looking  to  those  two  gifts,  it  would 
be  very   difficult  to  say  that  he  had  intended  that  the  whole 
should  be  given  to  charity.     I  do  not  go  into  the  question 
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arising  upon  the  cases  of  214^  Attornetf-General  v.  The  Coopern* 
Company  and  714^  Attoritei/'  General  v.  TAe  Drapers*  Company ,  ibr 
the  reasons  assigned  by  my  noble  and  learned  friend.  With  respect 
to  TAe  South  Motion  ease,  I  am  of  opinion  that  it  is  not  only 
not  inconsistent^  but  in  support  of  the  view  expressed.  I  there- 
fore entirely  concur  in  thinking  that  in  th!^  case  the  decree 
ought  to  be  reversed. 

Lord  Wenslbydalb. — My  Lords,  I  also  think  that  in  this 
case  the  judgment  of  the  Lords  Justices  ought  to  be  reversed. 
There  is  no  question  whatever  with  respect  to  the  principle  of 
law  which  ought  to  be  applied  to  the  case.  The  law  is  laid 
dawn  in  The  Thetford  School  case,  and  afterwards  in  the  case  of 
TAe  AllorTtey- General  v.  The  Mayor  of  Bristol,  and  the  other 
eases  to  which  reference  has  been  made.  There  is  no  question 
at  all  that  if  a  testator  or  a  donor  gives  the  whole  rents  of  an 
estate  to  charity,  all  the  improved  rents  must  go  to  charity  also  ; 
and  if,  according  to  the  doctrines  of  The  Thetford  School  case,  he 
apportions  all  the  rents  among  all  the  charitable  objects  existing 
at  the  time  of  his  gift  to  charity,  although  he  makes  no  express 
declaration  that  they  shall  be  appropriated  to  charity,  the  sur* 
plus  rents  must  be  divided  in  the  same  way ;  and  if  he  leaves 
surplus  rents  to  those  persons  who  are  to  administer  the  fund, 
those  surplus  rents  are  not  to  go  to  charity>  but  to  be  for  the 
benefit  of  the  persons  to  whom  he  leaves  them.  Therefore  this 
question  resolves  itself  purely  into  a  question  of  construction. 
Now,  the  Court  below,  I  think  I  may  say,  differed  in  opinion. 
The  Master  of  the  Rolls,  who  first  had  this  subject  before  him, 
having  decided  this  case  upon  TAe  South  Molton  case,  thought 
there  was  involved  here  the  same  point  which  had  been  decided 
by  that  case.  He  had  there  decided  that  a  division  ought  to 
take  place  of  the  r6nts  according  to  the  proportion  noticed  in 
the  will.  That  decision  of  the  Master  of  the  Rolls  in  TAe  South 
Molton  case  was  afterwards  reversed  by  this  House ;  but  before 
the  reversal  this  had  come  before  the  Master  of  the  Rolls,  and 
he  had  acted  upon  that  case  as  being  still  an  authority.  Then 
the  question  came,  after  the  reversal  of  that  decision,  before  the 
Lords  Justices,  consisting  of  Sir  J.   L.  Knight  Bruce  and  Sir 
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G.  J.  Turner.  Sir  J.  L.  Knight  Bruce  evidently  considered, 
that,  if  tliis  matter  came  before  him  de  novo,  he  shoald  decide 
that  the  corporation  were  entitled  to  the  surplus  in  this  case,  and 
that  no  apportionment  ought  to  take  place  of  the  rents ;  but  he 
expressed  himself  in  this  way,  that  he  did  not  think  so  strongly 
upon  the  subject  as  to  be  prepared  to  overrule  the  previous  deci- 
sion. I  rather  think  that  he  rated  too  highly  the  effect  of  the 
previous  decision.  I  take  it  to  be  perfectly  clear,  that  when  a 
Court  of  error  or  review  is  considering  a  former  decision  on 
appeal,  that  decision  is  not  to  be  overturned  unless  the  Court 
of  error  is  perfectly  satisfied  that  it  is  wrong.  Prim&  facie  it  is 
to  be  considered  a  right  decision,  and  it  is  not  to  be  deprived  of 
its  effect  unless  it  is  clearly  proved  to  the  satisfaction  of  the 
judge  that  that  decision  is  wrong ;  but  he  must  consider  the 
whole  circumstances  together,  and  if  he  still  feels  satisfied,  upon 
the  whole  of  the  case,  that  the  decision  is  wrong,  he  ought 
undoubtedly  to  overturn  it.  It  is  only  to  be  considered  as  primft 
facie  right.  The  onus  probandi  lies  upon  the  opposite  party 
to  shew  that  it  is  wrong,  and  if  he  satisfies  the  conscience 
of  the  judge  that  it  is  wrong,  it  ought  to  be  reversed.  Now, 
I  cannot  help  thinking  that  it  is  perfectly  clear,  from  what 
was  passing  in  Lord  Justice  Knight  Bruce^s  mind,  that 
he  would  have  decided  differently  if  the  case  had  not  been 
decided  before.  I  think  he  rated  too  highly  what  was  necessary 
to  be  shewn  in  order  to  induce  him  to  reverse  the  decision ; 
therefore  I  do  not  attribute  quite  so  much  effect  to  his  judg- 
ment as  I  otherwise  should  have  done.  It  is  perfectly  dear,  I 
think,  that  if  the  case  had  been  originally  before  him,  he  would 
have  differed  in  opinion  from  Lord  Justice  Turner.  Then,  with 
respect  to  Lord  Justice  Turner^s  opinion,  it  simply  becomes  a 
question,  whether,  looking  at  the  whole  of  the  instrument,  hit 
decision  is  a  right  decision  or  not.  Upon  that  decision,  with 
respect  to  the  construction  of  the  instrument,  I  think  very  little 
light  can  be  derived  from  other  cases ;  each  instrument  is  to  be 
construed  by  itself;  you  are  to  look  at  the  whole  of  the  instra- 
ment,  and  to  put  what  you  consider  a  reasonable  construction 
upon  it,  according  to  the  natural  and  ordinary  sense  of  the  words. 
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I  am  then  to  look  at  this  instrument^  and  to  see  whether^  taking 
it  altogether^  I  can  discover  from  it  a  clear  intention  on  the  part 
of  the  testator  that  the  rents  should  be  divided  in  certain 
proportions,  and  given  to  the  different  objects  of  his  bounty  in 
those  proportions.  I  confess  I  cannot  discover  that  there  is  any 
intention  to  do  more  than  to  give  to  them  the  sums  he  specifies. 
With  respect  to  the  estate  of  Silliards,  he  says  he  has  bought 
that  for  the  sum  of  "  840/.,  besides  other  necessary  charges, 
yielding  a  yearly  rent  of  47/./'  and  then  he  says,  "  I  give  and 
bequeath  the  same  farm,  called  Silliards,  with  all  the  said  lands 
and  appurtenances  thereto  belonging,  to  the  mayor,  aldermen, 
and  burgesses  of  the  town  of  Beverley ;  nevertheless  with  his 
trust  and  confidence  in  them  reposed,  that  they  and  their 
successors  shall  employ  the  yearly  rent  of  the  said  farm,  with 
the  lands  and  appurtenances,  in  the  manner  and  form  following 
— that  they  shall  well  and  truly  pay  or  cause  to  be  paid,  yearly 
and  every  year  for  ever,  unto  the  preacher  (as  he  is  commonly 
called)  or  lecturer  of  the  town  of  Beverley  and  his  successors,'' 
not  ten  forty-sevenths,  or  any  proportion  of  the  total  sum  the 
corporation  would  receive,  but  "  the  sum  of  10/.  of  good  and 
lawful  money  of  England ;"  and  to  the  schoolmaster  of  the  same 
town  and  his  successors,  in  like  manner,  the  sum  of  10/. ;  and  to 
his  sister  Prudence  the  sum  of  20/. ;  and  after  her  decease,  that 
they  shall  well  and  truly  pay  the  sum  of  20/.  unto  three  poor 
scholars  of  the  school  of  Beverley.  There  are  therefore  bequests 
of  10/.,  1 0/.,  and  20/. ;  and  then  he  comes  to  deal  with  the  surplus, 
and  he  says,  ^'  Moreover,  my  will  is,  that  so  long  as  the  taxes 
or  rates  to  the  commonwealth  for  the  maintenance  of  soldiers 
shall  continue,  what  the  said  mayor,  aldermen,  and  burgesses 
cannot  spare  out  of  the  overplus  of  rent,  viz.  71 ,  (for  the  farm 
IS  now,  as  was  formerly  signified,  let  for  47/.  per  annum,  and 
so  hath  been  let  heretofore),  shall  be  deducted  equally  out  of  the 
20/.  per  annum  which  they  are  to  pay  to  their  lecturer  and  school- 
master, that  my  sister  may  have  20/.  yearly  and  every  year 
wholly  and  entirely  paid  unto  her."  Therefore  he  clearly  gives 
the  surplus  to  the  corporation,  and  he  clearly  gives  it  to  the 
corporation  not  affected  by  any  charitable  object.  It  is  obvious 
S  B 
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tbat  Out  of  that  surplus^  they  are  to  pay  the  expenses  of  collect- 
ing the  rente — they  are  to  pay  all  the  taxes  upon  the  property  ; 
and  he  even  intimates^  that  inasmuch  as  the  charge  upon  them 
for  the  maintenance  of  soldiers  is  very  likely  to  exceed  the  sur- 
I)lus  of  71.,  if  that  should  happen^  it  is  to  be  taken  out  of  the  sums 
given  to  the  schoolmaster  and  clergyman^  and  not  at  all  to  affect 
the  20/.  which  he  has  given  to  his  sister.  I  take  it  that  that  is 
clearly  a  direction  that  the  surplus  is  to  go  to  them,  and  that  the 
reason  why  he  mentions  71.  is  on  account  of  the  probable  charges 
which  there  would  be  upon  the  slate  in  respect  of  contributions 
necessary  at  that  time  for  soldiers.  He  expresses  a  doubt  whether, 
they  having  to  pay  for  the  repairs  of  the  estate  and  the  charges 
of  collection,  the  balance  of  the  sum  of  7L  would  be  sufficient  to 
pay  the  charges  in  respect  of  the  contributions  for  soldiers  ;  and 
if  it  is  insufficient,  he  directs  that  the  sum  should  be  deducted 
from  the  sums  payable  to  the  schoolmaster  and  clergyman,  his 
sister's  20/.  remaining  unaffected.  Therefore  it  seems  to  me 
very  clear,  upon  the  true  construction  of  his  instrument,  that 
the  surplus  is  left  to  the  corporation.  Looking  at  the  whole 
case  together,  I  cannot  say  that  there  appears  to  me  to  be  any 
intention  upon  the  part  of  the  testator  to  divide  the  estate  into 
forty-seven  parts,  and  to  give  ten  of  them  to  one  object  and  ten 
to  another,  apd  twenty  to  his  sister,  and  only  seven  to  the 
corporation.  Itiseems  to  me  that  this  will  very  clearly  gives  them 
the  surplus ;  and  to  my  mind  it  is  by  no  means  made  out  that 
the  surplus  is  to  be  reduced  from  the  entire  surplus  of  the  whole 
rents  to  a  proportion  of  seven  forty-sevenths  of  the  whole ;  and 
I  think,  therefore,  that  this  decision  is  wrong.  There  is  one  part 
of  this  case  which  struck  me,  when  the  argument  was  going  on,  as 
throwing  some  light  upon  the  question^  whether  these  sums  were 
to  be  fixed  sums  or  to  abate  rateably ;  and  that  is  the  clause  which 
has  been  mentioned  by  my  noble  and  learned  friends  as  regards 
three  poor  scholars ;  but  on  considering  that  clause,  I  do  not 
think  it  warrants  the  inference,  that  he  meant  that  the  20/., 
which  he  specifically  mentions,  was  to  be  always  20^.  and  no 
more,  because  this  is  a  provision  for  a  temporary  purpose,  in 
case  they  should  not  be  able  to  discover  a  sufficient  number  of 
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poor  scholars  to  be  the  objects  of  his  bounty ;  and  in  that  case 
he  makes  a  provision  as  to  what  is  to  be  done.  He  says — "  But 
if  there  be  not  always  three  poor  scholars  at  the  University  of 
Cambridge,  or  ready  to  go  to  the  University,  who  shall  stand  in 
need  of  that  maintenance,  and  be  poor  men's  sons,  who  are  not 
able  otherwise  to  maintain  their  children,  (for  my  will  is,  that 
no  son  of  any  of  the  aldermen,  or  of  any  others  who  are  of 
sufficient  ability  to  maintain  their  children  at  the  University, 
shall  be  capable  of  that  maintenance)/'  If  there  were  not  three 
poor  scholars  who  were  to  divide  the  2,01,,  he  says,  in  effect,  that 
one  or  more,  being  less  than  three,  are  not  to  receive  any  larger 
sum  j  the  balance  is  not  to  be  distributed  amongst  them,  but 
each  poor  scholar  is  to  receive  6/.  13«.  4rf.  only,  and  the  rest  of 
that  20/.  is  to  be  distributed  among  poor  persons  of  the  town. 
Therefore,  though  at  first  sight  it  struck  me  that  that  was  a  strong 
circumstance  to  shew  that  he  always  meant  the  20/.  to  be  paid, 
it  docs  not,  to  my  mind,  upon  considering  it,  prove  that  at  all ;  it 
only  shews,  that  in  certain  events,  where  there  were  not  three  poor 
scholars  to  go  to  the  University,  they  should  not  divide  the  whole 
20/.,  but  that  the  surplus  should  be  given  to  the  poor  people  of  the 
town  of  Beverley.  But  though  I  place  no  reliance  particularly 
on  those  words,  yet,  for  the  reasons  I  have  before  given,  my 
conclusion  is,  that  a  division  of  the  property  into  forty-sevenths 
is  not  authorised  by  the  will.  The  testator  clearly  intended  to 
give  a  fixed  sum  to  the  poor  scholars,  to  the  schoolmaster,  to 
the  clergyman,  and  to  his  sister,  and  he  clearly  intends  that  the 
surplus,  whatever  it  was,  (which  he  calculates  would  probably 
not  be  sufficient  to  meet  the  charges  upon  it  in  respect  to  the 
contribution  for  soldiers'  maintenance),  should,  at  all  events,  go 
to  the  mayor  and  corporation.  Therefore  this  is  a  case  in  which, 
under  that  part  of  the  will,  it  seems  to  me  that  they  are  entitled 
to  the  whole  of  the  surplus.  Then,  with  respect  to  the  Over 
estate,  the  will  is  a  little  different,  but  in  substance  it  comes  to 
the  same  thing ;  and  although  the  words  are  not  quite  so  clear, 
it  seems  to  me  that  the  surplus  also  of  the  Over  estate,  as  well 
as  Silliards  estate,  is  meant  to  go  to  the  corporation.  I  cannot 
find  any  intention  to  divide  the  surplus  into  aliquot  parts,  in 
3  B  2 
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proportion  to  the  charges^  and  therefore  I  think  that  the  judg- 
ment in  this  reepect  ought  to  be  reversed.  The  question  in  this 
case  purely  depends  upon  the  construction  of  the  instrument^  as 
to  which  persons  may  very  well  differ ;  but  in  the  view  which  I 
take  of  this  subject^  it  seems  to  me  that  the  true  construction  of 
this  instrument  is^  that  the  charges  are  fixed.  The  surplus  he 
calculates  in  the  one  case  at  7L,  and  in  the  other  at  fifty  shillings  ; 
and  that  mention  of  the  surplus  was  nothing  more  than  an 
expression  of  his  expectation,  in  order  to  justify  his  casting  the 
charges  of  providing  for  the  soldiers  upon  the  other  objects  of 
his  bounty.  I  think^  therefore,  that  upon  these  grounds  the 
judgment  of  the  Court  below  ought  to  be  reversed. — Decrees 
reversed,  and  cause  remitted  to  the  Court  of  Chancery ,  with  a 
declaration  that  the  information  ouffht  to  have  been  dismissed. 

Declaration  for  not  completing  the  purchase  of  a  term  of  years 
of  which  the  plaintiff  was  lessee.  Plea,  that  the  plaintiff  did 
not  adduce  a  good  title.  The  plaintifi^s  lease  contained  a 
covenant  to  insure  and  keep  insured  the  premises  during  the 
term,  with  a  proviso  of  forfeiture  and  re-entry  by  the  lessor  for 
breach  of  covenant.  The  plaintiff  had  insured,  but  had  not  paid 
the  last  premium  previous  to  his  agreement  with  the  defendant 
until  a  month  after  it  was  due : — Held^  that  the  plaintiff  had 
incurred  a  forfeiture^  which  the  lessor  could  still  enforce,  not- 
withstanding the  subsequent  payment  and  acceptance  by  the 
insurance  office  of  the  premium ;  and  that  the  defendant  had 
therefore  a  good  defence.  Wilson  v.  Wilson,  14  C.  B.  616 ;  18 
Jur.  581 ;  23  L.  J.,  C.  P.,  m.— Digest,  Jurist. 

Conditions  in  restriction  of  marriage  are  void  as  against 
the  Policy  of  Law.  The  following  case  Potter  v.  Richards  from 
the  Jurist,  May  26th^  1855  is  in  departure  from  the  general  Prin- 
ciple. The  reasons  of  this  are  stated  in  the  judgment.  Semble, 
that  had  the  Donee  continued  to  live  unmarried,  and  in  open 
adultery,  she  would  have  had  the  annuity — without  in  any 
way  improving  the  prospects  of  the  testator's  child,  and  there- 
fore whether  public  morality  could  not  have  been  better  assisted 
by  a  contrary  decision^  may  be  well  doubted. 
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VICE-CHANCELLOR  KINDERSLEY'S  COURT. 

Potter  r.  Richards. — Feb,  16M,  1857. 

Condition — Hesiriciion — Marriage. 

A  testator  declared  that  J.  P.^  a  single  woman^  should  enjoy  a 
certain  annuity  during  her  life^  provided  that  she  would  always 
remain  single,  for  two  reasons — first,  if  she  should  marry,  her 
child  would  be  neglected ;  and,  secondly,  that  no  man  should 
have  the  spending  of  the  testator's  money  ;  and  in  the  event  of 
her  marriage,  he  gave  the  annuity  over.  J.  P.  married  : — Held, 
that  the  annuity  went  over. 

William  Richards,  by  his  will,  gave  to  Jane  Potter,  spinster^ 
the  dividends  on  2000/.  new  Ml.  per  cent,  stock,  to  be  payable  and 
paid  to  her  by  four  equal  quarterly  instalments,  during  such  part 
of  her  natural  life  as  she  should  continue  single  and  unmarried, 
and  provided  that  as  long  as  she  lived  she  resided  in  her  native 
place,  Hythe ;  but  should  she  marry,  such  annuity  should  cease. 
By  a  codicil  to  his  will  he  revoked  the  gift  to  Jane  Potter  of  an 
annuity  during  her  life,  but  he  declared  that  she  should  enjoy 
the  same  annuity  during  her  life  provided  she  should  comply 
strictly  with  such  restrictions  as  he  had  therein  set  forth — that 
is  to  say,  that  she  should  always  remain  single,  that  she  should 
neither  cohabit  with  nor  have  any  connexion  with  any  man,  and 
that  as  long  as  she  should  live  she  should  reside  in  her  native 
place,  Hythe ;  for  two  reasons — first,  if  she  was  to  marry,  her 
child  would  be  neglected;  and  secondly,  that  no  man  should 
have  the  spending  of  any  part  of  the  testator's  hard-earned 
money.  In  either  case,  if  it  could  be  clearly  proved  against  her, 
from  that  day,  the  annuity  should  cease  to  be  paid  to  her.  The 
testator  then  gave  the  annuity,  on  the  happening  of  any  of  these 
events,  to  his  brother  Mark  Richards  for  life,  and  after  his  death 
to  one  Oscar  Potter.  The  testator  died  in  18S0,  and  in  1839 
Jane  Potter  married  Robert  Harvey,  and  ceased  to  reside  at 
Hythe.  A  suit  having  been  instituted  for  the  administration  of 
the  testator's  estate,  a  petition  was  presented  by  Oscar  Potter, 
Mark  Richards  being  dead,  praying,  in  the  events  which  had 
happened,  a  declaration  that  the  aforesaid  annuity  bequeathed  to 
Jane  Potter  (now  Harvey)  had  ceased  to  become  payable  to  her. 
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Bagshawe,  for  the  petitioner,  contended,  that  by  her  marriage 
Jane  Potter  had  forfeited  the  annuity.  The  proviso  as  to  the 
marriage  was  a  limitation,  and  part  of  the  original  gift,  and 
was  therefore  good,  and  did  not  come  within  the  cases  which 
decide  that  a  condition  subsequent  in  restraint  of  marriage  is 
void.  [Wehb  v.  Grace,  2  Ph.  710,  reversing  Grace  v.  Webb,  15 
Sim.  384;  Richards  v.  Baker,  2  Atk.  321)-  Besides,  she  had  left 
her  native  place,  Hythe,  and  that,  at  all  events,  created  a  for- 
feiture. 

G.  M,  Giffard  opposed. — The  condition  as  to  residence  is  too 
vague  and  uncertain.  {Fillingham  v.  Bromley,  Turn.  &  R.  530). 
The  condition  in  restraint  of  marriage  is  clearly  void,  fMorley 
V.  BennolJson,  2  Hare,  570),  and  the  Court  does  not  regard 
what  the  object  of  the  testator  may  have  been. 

Sir.  R.  T.  KiNDERSLEY,  V.  C. — I  think  I  must  hold  that  the 
proviso  is  operative.  The  gift  is  one  to  Jane  Potter  during  such 
part  of  her  life  as  she  continued  single ;  and  the  motive  of  the 
testator  in  making  the  condition  was,  that  he  was  anxious  that 
care  should  be  taken  of  her  child,  (who,  in  fact,  was  the  illegitimate 
child  of  the  testator),  and  he  thought  that  if  she  married  again, 
the  child  would  be  neglected.  He,  therefore,  introduced  the 
proviso  with  that  object,  and  incorporated  it  with  the  gift ;  not 
that  it  is  necessary  to  decide  the  question  on  that  ground,  but 
if  it  were,  my  opinion  would  be,  that  on  that  ground  it  would  be 
good.  A  proviso  of  this  nature  is  only  bad  when  it  is  in 
derogation  of  the  previous  life  estate,  and  not  when  it  is  annexed 
to  the  gift.  But,  in  truth,  the  policy  of  the  law  is  as  much 
violated  by  saying  that  a  woman  shall  only  retain  an  annuity  so 
long  as  she  remain  single,  as  by  saying  that  it  shall  cease  upon 
such  woman  being  married;  the  law  as  to  restriction  upon 
marriage  is  just  as  much  violated  in  the  one  case  as  in  the  other. 
However,  the  rule  is,  that  where  there  is  first  an  absolute  gift, 
and  then  in  derogation  of  that  gift  a  proviso  in  restriction  of 
marriage,  the  proviso  is  bad ;  but  if  the  proviso  is  incorporated  in 
the  gift,  then  it  is  not  bad.  It  is  difficult  to  see  where  the 
distinction  lies.  Here,  however,  there  is  no  wanton  restraint 
upon  marriage,  but  it  is  a  proviso  inserted  expressly  to  protect 
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the  child  of  the  testator.  As  to  the  condition  about  residence, 
it  is  unnecessary  to  express  any  opinion  upon  it ;  it  is  a  distinct 
condition,  and,  under  the  circumstances,  it  is  unnecessary  to  decide 
whether  a  mere  restriction  upon  residence  is  void  or  not,  inasmuch 
as  I  have  decided  that  the  first  portion,  as  to  the  marriage,  is  valid. 
— JurUf  reports. 

Of  modus  legem  dat  donationi,  the  annexed  case  is  given 
as  in  point,  where  the  land  taken  under  an  act  for  special  pur- 
poses was  lent  to  other  uses,  than  those  to  which  it  had  been 
dedicated  or  appropriated. 

By  an  act  of  Parliament,  a  company  was  formed  for  constructing 
a  canal,  and  the  lands  to  be  taken  for  that  purpose  were  to  be 
vested  in  the  company  ''  to  and  for  the  use  of  the  navigation, 
but  to  or  for  no  other  use  or  purpose  whatever."  By  a  subsequent 
act  the  company  was  authorised  to  purchase  lands  for  making  a 
reservoir  for  supplying  the  canal  with  water,  but  under  the  powers 
and  restrictions  containedin  the  former  act.  By  subsequent  acts  the 
canal,  and  all  powers  and  obligations,  became  vested  in  a  railway 
company.  The  navigation  company  took  land  from  B.,  And  thereon 
formed  the  Rudyard  lake  or  reservoir,  adjoining  which  B.  was  pos- 
sessed ofamansio»4iouse,  and  was  entitled  to  a  right  of  fishing  in 
part  of  the  lake,  but  the  railway  company  was  possessed  of  the 
land  covered  with  the  water  of  the  lake.  In  1851,  the  company 
issued  a  programme  for  the  celebration  of  a  *' grand  fSte  or 
regatta"  on  the  lake,  against  which  the  solicitor  of  the  plaintiff 
remonstrated;  but  the  company  persisted  in  holding  the  fete, 
which  resulted  in  injury  to  B.  and  her  property.  On  the  issuing 
of  a  programme  for  another  fSte,  B.  filed  a  bill,  praying  that  the 
company  might  be  restrained  from  holding  the  fSte ;  and  on  an 
undertaking  being  given  by  the  company,  the  motion  stood 
over.  Subsequently  an  action  was  brought  by  B.  against  the 
company,  but  the  jury  could  not  agree  on  a  verdict.  In  Decem- 
ber, 1851,  the  motion  for  an  injunction  was  again  made,  when  the 
Court  continued  the  otder  previously  made  until  after  the  assizes. 
On  the  new  trial  a  verdict  was  returned  for  the  plaintiff,  with 
nominal  damages.  An  injunction  was  again  moved  for,  and 
granted ;  but  the  Court  directeid  a  case  for  the  opinion  of  the 
Queen's  Bench.     On  the  questions  submitted  to  the  judges^  a 
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majority  certified  in  favour  of  the  plaintiff.  The  legal  right  of 
the  plaintiff,  to  protect  which  the  suit  was  institutedi  having 
by  a  Court  of  law  been  affirmed, — Held,  that  the  legal  right 
ought  to  be  protected,  and  accordingly  a  perpetual  injunction 
was  granted  to  restrain  the  company  from  using  the  reservoir 
to  the  injury  of  the  plaintiff,  or  for  any  other  purposes  than  those 
mentioned  in  and  authorised  by  the  acts  of  Parliament.  Bo^toek 
V,  North  Staffordshire  Railway  Company^  2  Jur.,  N.  S.,  248; 
25  L.  J.,  Chanc,  825— V.  C.  S.— Jurist  r^orts. 

The  rights  of  ownership  in  fee  conferred  on  public  companies 
by  act  of  Parliament  are,  by  the  settled  doctrine  of  the  Court, 
restricted  and  qualified  by  the  terms  of  the  legislative  contract ; 
and  therefore  where  in  an  act  of  Parliament  it  was  said  in 
express  words  that  the  fee  simple  and  inheritance  of  property 
were  to  vest  in  a  company  ''  to  and  for  the  use  of  the  navigation, 
but  to  or  for  no  other  use  or  purpose  whatever,'' — Held,  that 
the  words  were  inserted  for  the  benefit  of  the  vendors  of  the  land^ 
and  the  company  was  restraned  from  using  the  land  for  any 
purpose  not  authorised  by  the  act. — Id. 

Devise  of  lands  to  successive  tenants  for  life,  and  then  in 
strict  settlement,  with  a  condition  that  he  or  they  should  reside 
in  the  mansion-house  on  the  lands,  and  a  declaration  of  forfeiture 
in  case  of  non-residence.  The  first  tenant  for  life,  who  was  a 
married  woman,  was  named  as  such  in  the  will : — Held,  that  on 
breach  of  the  condition  by  her,  the  estate  for  life  was  forfeited. 
Dunne  v.  Dunne,  8  Sm.  &  G.  22. — Digest^  Jurist. 

When  lands  are  given  to  charity  purposes  on  the  happening  of 
a  particular  event,  there  is  a  resulting  trust  in  the  meanwhile; 
but  where  real  estate  was  vested  in  A.  in  trust,  out  of  the  rentSj 
to  keep  it  ready  for  the  reception  of  plague  patients  during  their 
sickness,  but  no  longer,  and  for  a  burying  place  for  them,  and 
for  no  other  use, — Held,  first,  that  this  was  a  present  gift  to 
charitable  purposes,  and  not  merely  a  gift  contingent  upon  the 
reappearance  of  the  plague ;  and,  secondly,  that  there  was  no 
resulting  trust  in  the  meanwhile  for  the  donor  or  his  heirs, 
though  the  plague  had  not  reappeared  for  more  than  180  years- 
Atty.^Gen.  v.  Craven  (Earl),  21  Beav.  892;  2  Jur.,  N.  S.,  296' 
25  L.  J.,  Chanc,  291. — Digest,  Jurist. 
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Where  a  legacy  is  given  on  condition^  it  must  be  strictly  and 
literally  performed ;  but  where  a  bequest  was  made  to  A.^  on 
condition  that  he  conveyed  his  estate  B.  and  C.^  in  such  shares 

as  shall  be  determined  by  " '' : — Held,  that  the  ^fk  was 

not  rendered  ineffectual  by  reason  of  the  blank.  Sodinson  v. 
Weelwright,  21  Beav.  214. — Digest^  Jurist. 

A  married  woman,  domiciled  in  France,  entered  into  a  contract 
in  England  respecting  her  reversionary  interest  in  trust  money 
invested  in  the  English  funds,  which  was  substantially  valid 
according  to  French  law,  although  invalid  according  to  English 
law;  but  the  contract  was  not  entered  into  in  the  manner 
prescribed  by  French  law,  which  requires  that  there  should  be  as 
many  original  instruments  as  there  are  distinct  parties  to  the 
(Jontraot : — Held,  that  the  French  law  gave  capacity  to  make 
the  contract,  but  that  the  English  law  regulated  the  form  of  it^ 
and  that  therefore  the  contract  was  valid ;  and  it  was  enforced 
by  decree.     GueprcUte  v.  Young^  4  De  O.  &  S.  217. — Id. 

Every  person  able  to  contract,*  is  generally  able  to  make  gifts. 
A  minor,t  or  one  of  unsound  ipind^  cannot  make  gifts.  Sickness 
and  even  mortal  disease  does  not  make  a  gift  void,  if  the  donor 
at  the  time  was  of  sound  mind  ;§  but  by  Hindu  Law  a  gift  made 
by  a  person  afflicted  with  an  incurable  distemper,  is  void,  as  his 
equanimity  is  considered  to  be  disturbed  ;||  or  if  made  under  the 
influence  of  lust  or  anger.^    A  married  woman  both  under  the 

*  Colebrooke,  Contracts  and  Obligations,  soots.  52  to  65. 

t  Hedaya,  yol.  iii.  p.  471.  Menu,  book  viii.  sect.  168.  Nareda,  Digest,  book 
u.  ch.  4,  sect.  53. 

X  Hedaja,  voL  iii.  p.  471.  Menu,  book  viiL  sect.  163.  Nareda,  Digest,  book 
iL  ch.  4,  sect.  53. 

§  Radamony  Deby  versus  SAmohunder,  S.  D.  A.  Bep.  voL  i.  p.  85.  Prino. 
Hindu  Law,  toI.  ii.  p.  219,  246.  Hedaya,  toI.  iy.  p.  503.  By  Mahomedan  Law 
a  gift  on  the  death-bed,  (that  b,  made  during  an  illness  from  which  the  donor 
does  not  reooyer)  is  yiewed  in  the  light  of  a  legacy.  Hedaya,  yoL  iii.  p.  162 ; 
yoL  iy.  p.  508. 

H  Menu,  book  yiii.  sect.  168.  Kareda^  Digest,  book  ii.  ch.  4^  sects.  53,  54. 
Colebrooke,  Contracts  and  Obligations,  sect.  645.  Mitacshara  on  Inheritance, 
ch.  L  sect.  2,  No.  14. 

Y  Nareda,  Digest,  book  ii.  ch.  4,  sect.  53.  Catyayana,  book  i.  sect.  204. 
Mitacshara  on  Inheritance,  ch.  i.  sect.  2,  No.  14.  Daya  Orama  Sangralia,  oh.  yi. 
3   C 
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Mahomedan  and  the  Hindu  Law^  can  make  gifts  of  her  own  pro- 
perty without  her  husband's  consent  ;*  His  consent  is  only  requir- 
ed by  the  Hindu  Law^  to  gifts  of  immoveable  property,  received 
from  him  ;t  sncb  property  she  has  no  right  to  dispose  of  even 
after  his  death.]: 

There  are  no  restrictions  with  respect  to  gifts  to  wife,  children 
and  relatives,  they  are  rather  looked  upon  favourably,  as  their 
object  is  increase  of  affection.§  It  is  considered  improper  to 
give  more  to  one  child  than  to  another,  but  it  is  not  illegal,  || 
and  even  if  such  gifts  should  afterwards  be  found  to  have  been 
detrimental  to  the  interest  of  the  creditors  of  the  donors,  they 
are  valid,^  provided  they  were  made  in  good  faith,  and  not  to  de« 
oeive  the  creditors.* 

Though  it  is  customary  for  a  Hindu  family  to  live  in  a  state 
of  union  as  it  regards  board,  property  and  religious  ceremonies, 
a  father  may,  if  he  choo8es,t  separate  his  children  and  make  a 
division  of  his  property  among  them.  Such  division  may  be 
made  by  him  at  any  time,  except  when  ancestorial  immoveable 
property  is  to  be  divided,  it  being  then  necessary,  that  his  wife 
should  be  pafit  childbearing4     If  the  division  is  not  carried  into 

No.  14.  Bhowannj  Churn  Banuijee  versus  Bamcanto  Banarjee,  S.  D.  A.  Bep. 
vol.  ii  p.  202. 

*  Frinc.  Mahomedan  Law,  p.  154,  254.    Digest,  book  ▼.  soot.  88. 

t  Baya  Orama  Sangraba,  ch.  ii.  sed.  2,  "No,  26.  Bn^a  Bbaga^  d^  i?.  teoi.  1, 
No.  21.  Digest,  book  t.  sect.  476. 

X  Daya  Bhaga,  ch.  iy.  sect  1,  No.  23.  Nareda,  Daja  Orama  Sangrabai  oh.  ii. 
sect.  2,  No.  31.  "  What  has  been  given  bj  an  affectionate  husband,  she  may 
consume  as  she  pleases,  wlien  he  is  dead,  or  may  give  it  away,  except  immoyeable 
property."    S.  D.  A.  Bep.  vol.  ii  p.  814.— JFZJerKi*^.  P.  122. 

§  Hedaya,  rol.  iiL  p.  802.  Frinc.  Mahomedan  Law,  p.  198,  237.  Daosha^ 
Pigest,  book  ii.  oh.  4^  sect.  51,  **  presents  given  to  a  mother,  a  father,  a  spiritual 
teacher,  a  friend,  a  moral  man,  a  benefactor,  an  indigent  or  unprotected  person, 
and  a  learned  man,  are  productiye  of  benefit." 

II  Frinc.  Mahomedan  Law,  p.  226.     Yajnyawalcya^  Digest,  book  t.  sect.  26. 

t  S.  D.  A.  Bep.  Yol.  i.  p.  152,  Note. 

*  Hedaya,  toL  ir.  p.  476.  Menu,  book  viii.  s#ct.  165.  Prino.  Hindu  Ijaw, 
Tol.  ii.  p.  2iS.''JSlberUi^  p.  123. 

t  Daya  Bhaga,  ch.  ii.  Nos.  4,  8,  20.  Daya  Crama  Sangraha  oh.  vi  No.  1. 
Mitlkcsbara  on  Inheritance^  ch.  i.  sect.  2,  No.  1. 

{  Daya  Bhaga,  ch.  ii.  Nos.  1,  7,  Daya  Crama  Saogreha,  oh.  ti.  No.  1.  Narod«| 
Digest,  book  t.  sect.  98.    Mitacshara  on  Inheritanoe,  ch.  L  sect.  2.  No.  7. 
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effect  during  the  lifetime  of  the  father,  it  is  invalid  and  without 
effect.* 

According  to  the  Bengal  school,  the  father  may  make  an 
unequal  division  of  property  acquired  by  himself  exclusively,  aa 
well  as  of  moveable  ancestral  property,  and  property  of  whatever 
description  recovered  by  himself,  retaining  in  his  own  hands 
as  much  as  he  may  think  fit,  but  ancestral  immoveable  property, 
and  property  to  the  acquisition  of  which  his  sons  may  have  con- 
tributed, must  be  divided  into  equal  shares  among  the  sons,  and 
the  father  can  only  retain  a  double  share. 

According  to  the  Benares  and  Mithila  school  an  unequal  dis- 
tribution of  ancestral  property  of  whatever  description,  as  well 
as  of  immoveable  property  acquired  by  himself,  is  illegal. 

Whatever  can  be  the  subject  matter  of  contracts  in  general, 
can  also  be  the  subject  of  a  gift.  Not  only  the  thing  itself,  but 
the  use  and  possession  thereof  may  be  given.  No  one  can  of 
course  give  away  what  does  not  belong  to  him,  nor  more  than 
that  which  belongs  to  him,  nor  what  is  merely  a  personal  right, 
for  instance,  an  office,  a  pension,  sacrificial  fees,  fee.  A  Hindu 
widow  cannot  make  any  gift  from  her  husband's  estate,  nor  from 
the  profits  accruing  therefrom,  nor  from  her  own  acquisitions 
made  by  means  of  such  property,  or  its  profits,  for  worldly 
purposes,  without  the  consent  of  her  husband's  heirs,  or  unless 
specially  empowered  by  her  husband,  because  she  has  only  a 
life-interest  in  such  property.  Even  a  gift  with  the  consent 
of  the  nearest  heir  at  the  time,  is  not  irrevocably  valid,  as  it  may 
happen  that  he  may  not  be  so,  at  the  time  of  her  decease.  As 
the  life-interest  is  only  given  her  for  a  special  purpose,  viz.  for 
her  maintenance  and  for  the  spiritual  benefit  of  her  husband,  she 
cannot  even  transfer  the  use  or  the  possession  of  such  property 
during  her  lifetime ;  her  right  is  absolutely  personal. 

A  childless  wife,  receiving  a  portion  on  a  partition  by  the 
father  among  his  sons,  and  a  mother,  receiving  a  portion  on  a 
partition  among  her  sons.afber  their  father's  death,  are  allowed 
to  dispose  of  such  portion  by  gifts  or  will,  because  though  it  was 

•  Daja  Bliaga,  ch.  i.  No.  88.     Bhowany  Churn  Banurjee  r#r«ff«  Ramcanto 
Btnuijee,  S.  D.  A.  Rep.  toI.  ii.  p.  202. 
3   C   *>. 
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given  for  their  mnintenaiice,  the  law  entitles  them  to  the  portion 
without  fixing  any  restriction  on  the  use  of  it. 

A  Zemindar  cannot  grant  lands  rentfree  to  Pagodas^  Mosques^ 
&c.  or  to  private  individuals^  beyond  the  term  of  his  own  posses- 
sion or  that  of  his  heirs^  without  the  consent  of  Government 
because  the  annual  jumma,  to  be  paid  from  the  lands,  is  a  right 
belonging  to  Government,  and  ic  is  only  the  collection  and 
enjoyment  of  the  rent  that  is  granted  to  the  Zemindar  daring 
his  possession  on  payment  of  the  rent  assessed  upon  the  whole 
estate.  Reg.  I.  1793,  Section  10.  Ced.  and  Conqr.  Prov.  Reg. 
XLVII.  1803,  Sect.  3. 

A  manager  of  endowed  lands  or  property  cannot  alienate  such 
property  by  gifts,  or  otherwise,  as  the  property  belongs  to  th^ 
institution,  not  to  the  manager,  but  if  the  endowment  was  only 
a  nominal  one,  it  may  be  transferred  by  gifts. 

A  gift  of  the  entire  property,  except  of  immoveable  ancesto* 
rial  property  under  the  Hindu  Law,  when  the  owner  has  any 
male  descendant,  (Sect.  273)  is  valid.  The  donor  acts  sinfully, 
if  he  should  thereby  leave  his  family  unprovided  for,  but  still 
the  gift  is  valid ;  yet  as  nobody  except  a  fool,  a  mad  man,  or  a 
defrauder  is  likely  to  give  away  his  whole  property  during  his 
lifetime,  the  gift  may  for  such  reasons  be  invalid. 

Colebrooke,  Obligations  and  Contracts,  Sects.  66  to  81. 

Hedaya,  vol.  iii.  p  292.  Menu,  book  viii.  Sect.  199  :  "a  gift 
or  a  sale  thus  made,  by  any  other  than  the  true  owner,  must  by 
a  settled  rule  be  considered  in  judicial  proceedings  as  not  made." 
Vrihaspati,  Digest,  book  ii.  cb.  iv.  Sect.  5,  "  the  prohibition  of 
giving  away  is  declared  to  be  eight-fold.  A  roan  shall  not  give 
joint  property,  nor  his  son,  nor  his  wife,  without  their  assent  in 
extreme  necessity,  nor  a  pledge,  nor  all  his  wealth,  if  he  have 
issue  living,  nor  a  deposit,  nor  a  thing  borrowed  for  use,  nor 
what  he  has  promised  to  another." 

If  a  co-sharer  make  a  gift  of  more  than  his  share,  the  gift  is 
valid  to  the  extent  of  the  giver^s  share.  Princ.  Mahomedan 
Law,  p.  208.    Princ.  Hindu  Law,  vol.  ii.  p.  212. — Elberling. 

When  by  a  deed  of  gift  several  things  are  transferred,  and 
the  gid  of  some  is  valid,  of  some  invalid,  the  whole  gift  is  not 
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invalidated  by  the  invalid  part ;  bot  tbe  valid  part  will  remain 
valid  and  have  legal  effect.'^  Thus^  if  a  man  makes  a  gift  of  a 
property  mortgaged  to  another^  without  mentioning  this  circum- 
stance to  the  donee,  the  donee  will  be  entitled  to  obtain  the 
mortgaged  property  on  paying  off  the  mortgage. 

The  Mahomedan  Law  goes  still  further,  so  that  a  gift,  which 
would  have  been  wholly  invalid,  if  a  particular  fact  had  been 
known  at  the  time  of  the  gift,  remains  partly  valid,  if  such  fact 
first  became  known  afterwards.f  For  instance,  when  a  gift  is 
made  of  landed  property,  and  another  person  is  afterwards  found 
entitled  to  a  share,  the  gift  is  valid  to  the  extent  of  that  part 
to  which  the  donor  is  found  entitled4  If  it  had  been  known 
at  the  time  of  the  gift  that  the  donor  was  only  entitled  to  a 
share,  the  gift  would  have  been  invalid,  on  account  of  indefinite- 
ness,  no  division  having  taken  place  prior  to  the  gift ;  (see  Sect. 
276,)  but  as  this  fact  first  became  known  afterwards,  the  donee 
retains  the  share  belonging  to  the  donor. 

If  the  gift  was  conditional,  the  conditions  are  void  under  tbe 
Mahomedan  Law ;  (Sect.  £59,)  but  under  the  Hindu  Law  the 
donee  is  entitled  to  demand  delivery  of  the  thing  after  fulfilment 
of  the  conditions,  (Sect.  261)  and  the  donor  is  responsible  for  all 
deterioration  caused  by  his  neglect  or  fraud  to  the  thing,  until 
its  delivery. 

If  the  gift  is  to  take  effect  after  the  death  of  the  donor,  it  is 
invalid  under  the  Mahomedan  Law,  (Sect.  260)  but  under  the 
Hindu  Law  the  gift  is  valid  and  irrevocable.  If  the  donee 
should  die  before  the  donor,  the  gift  becomes  of  course  null  and 
void,  and  does  not  devolve  upon  the  heirs  of  tbe  donee,  when 
this  has  not  been  distinctly  declared.  Thus  :  a  father  makes  a 
gift  in  favour  of  his  four  daughters,  to  take  effect  after  his  death ; 
one  of  the  four  daughters  dies  before  the  father ;  the  heirs  of 
the  deceased  daughter  are  not  entitled  to  her  share,  there  being 
no  special  provision  in  the  gift  to  that  effect. § 

*  Priiio.  Mahomedan  Law,  p.  201.    Frino.  Hindu  Law,  7oL  ii.  p.  212. 

t  Frinc.  Mahomedan  Law,  p.  208. 

X  M.  Hyatee  Khanum  V9rtu9  M.  Koolaoom  Khanum,  S.  D.  A.  Rep.  toI  L 
p.  214,  see  also  p.  116. — Ulberlittff. 

§  M.  Ahea  versus  Eshwur  Chunder  Gkngoly,  8.  D.  A.  Rep.  vol.  ii*.  p.  290, 
con&r  p.  2iO,    Prino.  Hindu  Law,  toI.  iL  p.  218.—  Elherling, 
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Menu,  book  ix.  p.  47.  "Once  is  a  partition  of  an  inherit^ince 
made^  once  is  a  damsel  given  in  marriage,  and  once  does  a  man 
^^y>  "  I  giv«  f'  these  three  are  by  good  men,  done  onee  for  ali 
afid  irrevocably!*     Princ.  Hindu  Law,  vol.  ii.  p.  260. 

COURT  OF  EXCHEQUER. 

EASTEB  TEEM. 

Cooper  and  Another  v.  Woolfitt. — May  ilk,  1857. 
Real  estate — Devise — Emblements. 

The  devisee  of  real  estate  is  entitled  to  emblements  growing 
at  the  time  of  the  decease  of  the  devisor,  unless  the  language  of 
the  devise  clearly  shews  the  intention  of  the  devisor  that  they 
should  go  to  some  other  person. 

Bittlestony  for  the  defendant,  began. — He  relied  on  the  passage 
in  Wms.  Exors.  634,  5tli  ed.,  "  The  executor  of  a  tenant  in  fee 
does  not  enjoy  the  right  to  emblements  as  against  a  devisee ;  for 
if  the  land  itself  is  devised,  the  growing  crops  pass  to  th6 
devisee,  and  the  executor  is  excluded ;"  and  also  cited  Cox  v. 
Oodsalve,  (6  East,  604,  note) ;  JFest  v.  Moore,  (8  East,  889)  ; 
Faisey  v.  Eeynolds,  (5  Russ.  1?) ;  Blahe  v.  Gibbs,  (Id.  13)  ;  and 
Budge  v.  Winnall,  (12  Beav.  857). 

/.  Brown,  contra,  urged  that  by  law  growing  crops  pass  to 
the  legatee  of  personalty,  unless  specifically  devised  to  some  one 
else;  which  he  contended  was  not  only  not  the  case  here,  but 
the  will  shewed  the  intention  of  the  testator  that  they  should 
go  to  the  legatee.  In  the  course  of  the  argument  Martin,  B., 
referred  to  Shep.  Touch.  430,  481,  where  it  is  stated  that  emble- 
ments are  devisable.  "  But,'*  adds  the  note,  "  unless  tenant  in 
fee  devise  the  emblements  specially,  they  will  belong  to  the  heir, 
if  the  lands  descend  to  him ;  but  if  the  lands  are  devised,  the 
emblements  will  belong  to  the  devisee.  And  although  the  lands 
are  devised  to  one  person,  the  emblements  may  be  given  to 
another  person."  Bramwell,  B.,  likewise  referred  to  Com.  Dig., 
**  Biens,"  Q.  1,  *'  Emblements  upon  the  land  at  the  death  of 
the  tenant  are  chattels,  and  go  to  the  executor  or  administra- 
tor;'' andl  Roll.  Ab.  727,  pi.  18. 

Pollock,  C.  B. — ^The  question  is,  whether  the  language  of 
the  devise  in  this  case  so  clearly  shews  that  the  testator  intend* 


Digitized  by 


Google 


383 

•d  to  give  the  growing  orops  to  the  legatee^  that  the  rule  of  law 
which  in  the  ease  of  a  devise  of  land  gives  growing  crops  to  the 
devisee  cannot  apply.  The  ground  on  which  it  is  held  that  the 
devisee  shall  take  more  than  the  heir^  and  thas  take  the  growing 
crops^  which  the  heir  would  not  take^  seems  to  be  this — not  that 
the  devisee  is  not  to  be  looked  on^  as  an  hseres  facias^  but  that  a 
will  is  now  looked  on^  not  as  substituting  one  person  as  heir 
instead  of  another^  but  as  appointing  a  person  to  take  hj  a  con- 
veyance^ and  which  must  therefore  be  construed  most  strongly 
against  the  person  making  it.  I  take  it  to  be  quite  dear  if  a 
man  sells  his  estate^  and  is  paid  for  it^  the  growing  crops  would 
pass  to  the  purchaser ;  and  therefore  the  devisee,  who  is  to  be 
considered  as  a  person  taking  by  a  conveyance  deriving  its  force 
under  the  Statute  of  Wills,  is  to  take  all  that  can  be  given. 
Unless,  therefore,  it  is  quite  clear  by  a  devise  that  the  growing 
crops  are  not  given,  the  devisee  must  have  them.  Now,  it  is 
impossible  to  say  that  is  the  case  here.  I  think  the  probability 
is,  that  the  person  who  made  this  will  never  thought  about  the 
growing  crops,  but  used  general  words,  that  his  personal  estate 
was  to  go  one  way  and  his  real  estate  the  other;  and  the 
argument  that  has  taken  place  on  this  occasion  may  teach  one 
how  much  better  it  is  to  stick  to  some  clear  definite  rule  than  to 
consider  if  particular  language  can  be  made  to  mount  up  to  some* 
thing  which  it  is  sought  to  make  out. 

Maktin,  Bbamwbll,  and  Chani^sll,  BB.,  concurring — Jud^^ 
ment  for  the  defendant. 


Proteotio  trahit  subjeotionem  et  sabjeotio  protectionem. — Allegiance  and  pro- 
tection are  relative  duties. 

In  a  suit  instituted  by  a  Hindu  widow  to  recover  fifteen  Rupees 
as  a  monthly  stipend  as  maintenance  out  of  the  estate  of  her  de- 
ceased husband,  a  decree  passed  for  plaintiff  contingent  on  her 
returning  to  the  protection  of  the  head  of  the  family.  21at 
August,  1850,  Hursunder  Goopt,  appellant. 

A  party  instituted  an  action  to  recover  maintenance  to  which 
the  defendant  pleaded  that  she  had  left  his  protection  and  gone 
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to  reside  with  ber  father^  and  therefore  forfeited  her  claim  to 
maintenance;  but  it  appeared  that  the  defendant  had  tamed  her 
out  of  doors  and  accordingly,  in  rejection  of  the  plea,  a  decree 
passed  for  plaintiff.  10th  August,  1852,  Ramdhone  Buttacharj, 
appellant. 

A  considerable  landholder  in  Benares  died  leaving  four  sons 
and  a  widow.  The  three  elder  sons  joined  in  a  rebellion  against 
the  state  and  being  further  guilty  of  continumaoy  under  Regula* 
tion  XL  1796,  and  the  whole  of  their  estates  including  the 
ancestral  property  were  confiscated.  In  appeal  to  the  Privy 
Council  the  decision  of  the  Indian  Courts  was  modified  and  the 
estate  of  the  youngest  son,  who  was  a  minor,  was  exempted  and 
maintenance  was  further  allowed  to  the  widow.  Gblab  Koer, 
appellant,  Moore's  Indian  Reports,  17th  December,  184?7. 

Note. — ^This  maxim  almost  exclusively  applies  to  political 
allegiance  as  between  ruler  and  subject.  But  the  principle  is 
common  to  cases  of  maintenance  as  between  husband  and  wife 
— the  latter  having  a  claim  to  maintenance,  coBteris  paribus,  so 
long  as  she  remains  within  the  protection  of  her  husband,  and 
no  longer.  The  student  will  find  this  subject  treated  in  Broome's 
Commentary,  p.  601,  et  infra.  Where  the  wife  is  driven  to 
seek  a  separate  residence,  owing  to  her  husband's  misconduct  and 
he  does  not  provide  adequately  for  her  maintenance  elsewhere, 
she  is  considered  by  the  law,  his  agent,  to  provide  such  neces- 
saries, suitable  to  his  position  in  life— Whilst  they  are  living  to- 
gether, ordinary  domestic  contracts,  by  the  wife,  in  connection 
with  household  matters  will  be  considered  within  that  implied 
agency,  but  where  they  are  extravagantly  beyond  the  husband's 
means,  they  will  be  considered  beyond  that  agency — Where  the 
husband  and  wife  live  apart  by  mutual  consent,  the  husband 
will  not  be  bound  by  the  wife's  contracts. 

If  a  wife,  from  reasonable  apprehension  of  personal  violence, 
leave  her  husband's  house,  and  it  becomes  necessary,  for  her  pro- 
tection, that  she  should  obtain  a  divorce  a  mensa  et  thoro,  the 
law  gives  her  authority  to  pledge  her  husband's  credit  for  the 
expenses  of  the  proceeding,  and  the  question  as  to  the  husband's 
liability  is,  whether,  at  the  commencement  of  the  proceeding 
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there  was  such  reasonable  ground  iu  fact  for  anticipating  ill- 
treatment  that  the  divorce  was  necessary  for  the  protection  of 
the  wife.  Brown  v.  Ackroyd,  5  El.  &  Bl.  819 ;  2  Jur.,  N.  S., 
283 ;  25  L.  J.,  Q.  B.,  \^Z.— Digest,  Jurist. 

Such  reasonable  ground  is  not  furnished  by  a  momentary 
ebullition  of  temper  on  the  part  of  the  husband,  nor  by  a  threat 
of  violence,  from  which  no  serious  intention  to  commit  violence 
can  be  inferred. — Id, 

Atkyxs  v.  Peirce. — June  Vlth,  1817. 
Authority  of  wife  to  pledge  husband's  credit  for  necessaries  to 

children, 

A  wife,  having  the  care  of  the  children  during  the  husband's 
absence  from  the  country,  together  with  a  sufficient  allowance 
for  their  support,  and  living  in  adultery  with  another  man,  has 
no  implied  authority  to  pledge  the  husband's  credit  for  medicines 
supplied  to  the  children. 

CocKBURN,  C.  J. — I  am  of  opinion  that  this  rule  should  be 
made  absolute.  It  appears  that  the  defendant's  wife,  having  been 
left  in  this  country  by  the  defend  mt,  with  his  children,  whilst  he 
had  gone  to  Australia,  entered  into  an  adulterous  connexion 
with  another  person,  who  assumed  her  husband's  name,  and  the 
plaintiff,  a  medical  practitioner,  supplied  attendance  and  medi- 
cine to  her  and  the  children.  I  am  of  opinion  that  there  was  no 
authority  on  the  part  of  the  husband  for  the  wife  to  bind  him 
for  what  the  plaintiff  had  supplied.  It  is  clear  that  she  could 
not  bind  him  for  the  attendance  upon  herself,  because  she  was 
living  in  adultery  at  the  time,  which  destroyed  any  such  autho- 
rity. But  it  has  been  ingeniously  put  on  the  part  of  the  plaintiff 
that  the  wife  was  invested  here  with  an  authority,  as  the  assent 
of  the  defendant,  for  necessaries  supplied  for  the  support  of  his 
children  ;  but  if  she  was  in  that  case  his  agent,  she  was  so  not 
qu&  wife,  but  as  a  person  entrusted  with  the  care  of  the  children. 
There  then  arises  this  objection,  that  this  is  not  the  case  of  an 
authority  to  provide  necessaries  for  the  defendant's  children  on 
l)is  credit,  for  the  authority  is  coupled  with  an  allowance  which 
the  jury  have  found  was  sufficient  for  their  support;  so  that  if 
there  be  any  such  authority  as  has  been  eouteuJed  for,  it  is  not 
3  I) 
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in  this  particular  case  one  to  pledge  the  defendant's  credit.  It 
has  been  argued  by  the  plaintiff's  counsel  that  there  must  be  an 
authority  implied  to  pledge  the  credit  of  the  father,  otherwise, 
notwithstanding  the  funds  which  had  been  provided  for  that 
purpose,  the  children  might  be  destitute.  But  the  answer  to 
that  is,  that  such  authority  must  be  implied  only  when  either 
there  were  no  funds  at  all  provided,  or  the  funds  provided  were 
insufficient  for  the  purpose ;  and  here  it  has  been  found  that  the 
funds  were  ample,  and  therefore  there  was  no  necessity  to  pledge 
the  credit  of  the  defendant. 

Cresswkll,  Williams,  and  Willes,  JJ.,  concurred, — Rule 
absolute. 


/^^». •«..,-  -^A^.-.-^-  (reram  )  usua. — Custom  is   the  best  interpreter  of  things 
Optimus  mtei-pres  ^    legis    j  or  laws.  ^ 

CoDsuetudoex  oertft  cau8&  rational!  usitats,  privat  communem  legem. — The  Law 
gives  waj  to  reasonable  custom. 

Malus  usus  est  abolendus. — Evil  custom  should  be  set  aside. 

Lex  Tincit  con8uetudinem.~The  law  abrogates  customs  at  variance  with  it. 

Magister  rerum  usus. — Things  are  goyerned  by  usage. 

The  reader  is  referred  to  Section  2:^2.  Best's  Principles  as  to 
the  admission  of  evidence  of  usage  in  explanation  of  written 
instruments. 

"Evidence  of  usage  has  been  admitted  in  contracts  relating 
to  transaction  of  commerce,  trade,  farming  or  other  business, 
for  the  purpose  of  defining  what  would  otherwise  be  indefinite, 
or  to  interpret  a  peculiar  term,  or  to  explain  what  was  obscure, 
or  to  ascertain  what  was  equivocal,  or  to  annex  particulars  and 
incidents  which,  although  not  mentioned  in  the  contracts,  were 
connected  with  them,  or  with  relations  growing  out  of  them, 
in  effectuation  of  the  intention  of  parties.  Where  the  language 
of  the  contract  itself  manifests  an  intention  to  exclude  the  oper- 
ation of  usage,  evidence  of  usage  cannot  be  admitted."  Best, 
p.  290.  Vide  also  Phillip's  Law  of  Evidence,  vol.  II.  p.  407,  re-ad- 
missibility  of  evidence  of  usage  in  commercial  or  other  contracts. 

Where  an  incumbent   of  a   religious  endowment   appointed 
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hifl  successor  and  it  was  proved  that  the  acknowledgment  of  the 
appointee^  by  an  assembly  of  the  Mohunts,  according  to  estab- 
lished custom  was  necessary,  which  having  been  omitted,  the  ap- 
pointment was  set  aside  as  invalid,  8rd  June,  1850.  Mohunt 
Gt>pal  Das,  appellant. 

The  receiver  of  the  Supreme  Court,  applied  by  petition  to 
exclude  certain  execution  cases  from  the  operation  of  the  Statute 
Law  of  Limitation.  Held  that,  the  established  practice  of  the 
Courts,  arising  in  circumstances  highly  just  and  necessary,  would 
not  be  departed  from  and  Construction  No.  94j6,  to  which  legal 
exception  had  been  taken,  had  been  in  operation  for  seventeen 
years,  under  which,  many  thousands  of  decrees  had  passed  and 
could  not  be  retrospectively  rescinded,  21st  January,  1851. 
Sandes^  petitioner.     Miscellaneous  petition. 

The  plaintiff  who  was  a  chidless  widow  claimed  one- third 
share  of  the  patrimonial  estate,  to  which  adverse  family  custom 
was  pleaded,  barring  childless  widows  from  succession  to  patri- 
monial estate,  and  the  lower  Court  gave  the  plaintiff  a  decree. 
Held  in  appeal  that  the  exclusion  of  seven  or  eight  childless 
widows,  and  no  instance  of  any  such  widow  having  succeeded^ 
coupled  with  a  previous  judgment  of  1790,  which  had  been 
impeached  on  insufficient  grounds,  ruling  in  favour  of  such 
exclusion,  established  the  family  custom  and  accordingly  the 
decree  of  the  lower  Court  was  set  aside,  Russic  Lall,  Bhunj, 
appellants,  9th  June,  1847. 

The  plaintiff  sued  to  recover  1000  Rs.  on  the  basis  of  four 
shares  and  obtained  a  decree.  In  appeal  objection  was  raised  as  to 
admissibility  of  the  ekrars  being  on  plain  paper.  Held  that, 
with  reference  to  the  custom  of  the  country  between  buyers  and 
sellers,  they  were  rather  of  the  nature  of  private  correspondence 
than  bonds  or  legal  instruments,  appeal  dismissed.  Maharajah 
Juggemath  Deo,  appellant.     2nd  Oct.  1847. 

Of  **  mains  usus'^  the  annexed  is  an  instance.  It  is  always 
competent  to  a  party  to  show  that  any  usage  is  unreasonable  or 
illegal.— Phillips,  vol.  VI.  p.  423. 

The  custom  of  London  which  authorised  the  raising  of  a 
building  on  an  old  foundation  so  as  to  obstruct  the  passage  of 
3  D  2 
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light  and  air  through  the  ancient  windows  of  a  neighbour's 
house,  is  abrogated  by  sect.  3  of  the  2  and  3  Will.  4,  c.  71. 
Merchant  Taylor^ 9  Company  v.  TruscoU  (in  error).  11  Excb. 
855;  2  Jur.,  N.  S.,  356;  25  L,  J,,  Exch.,  173— Excp.  Cham. 

In  an  action  in  pre-emption  held,  that  the  Mahomedan  Law 
of  Limitation  of  one  month  was  abrogated  by  the  Statute  Law 
or  Sect.  14,  Reg.  III.  1793.  Ist  May,  1851.  Mahomed  Daresh, 
appellant. 

iVi?^^.— This  case  rest  on  the  maxim  *'Iex  vincit  consue- 
tudinem,'*  but  the  good  of  the  people  required  that  the  ruling 
should  have  been  under  the  maxim  "  consuetudo  vincit  legem." 
A  prescriptive  custom  which  obtains  for  years,  is  as  it  were  a 
lex  loci,  and  always  rests  on  some  cogent  basis  and  rarely  can  be 
interfered  with,  without  causing  mischief.  Thus  in  the  province 
of  Behar,  henceforward  every  transfer  of  real  property  may 
become  the  subject-matter  of  an  action  in  pre-emption,  for  twelve 
years  next  following  the  date  of  the  plaintiff's  hearmg  of  the  sale, 
in  substitution  of  the  period  of  one  month  as  heretofore.  Omnis 
innovatio  plus  no  vita  te  perturbat  quam  utilitate  prodest,  every 
innovation  causes  more  harm  and  derangement  of  order  by  its 
novelty,  than  beneGt  by  its  abstract  utility. 

In  an  action  raised  by  a  younger  son,  held  in  accordance 
with  the  lower  Courts,  that  under  the  local  family  practice,  the 
claim  to  succession  as  per  inheritance  could  not  be  sustained 
Lala  Indernath,  appellant.     3rd  Feb.  1845. 

The  plaintiff  and  the  defendant  occupied  contiguous  portions 
of  land.  For  more  than  forty  years,  and  as  far  back  as  living 
memory  went,  the  occupiers  of  the  plaintiff's  land  had  been  in  the 
habit  of  passing  over  the  defendant's  land  to  a  brook  which  lay 
on  the  other  side  of  that  land,  and  of  damming  up  the  brook, 
when  necessary,  so  as  to  force  the  water  into  an  old  artificial 
watercourse  which  ran  across  the  defendant's  land  to  the  plaintiff's 
land.  They  did  this,  for  the  purpose  of  supplying  their  cattle 
with  water,  whenever  they  wanted  the  water,  except  when  the 
owners  of  the  defendant's  land  used  the  water,  as  they  did  at 
certain  seasons  of  the  year,  for  irrigation: — Held,  that  upon 
his  evidence,  the  jury  was  warranted  in  inferring  an  user,  as  of 
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right,  by  the  occupiers  of  the  plaintiff's  land,  of  the  easement 
on  the  defendant's  land,  and,  that  for  the  interruption  of  such 
easement,  the  plaintiff  might  maintain  an  action  against  the 
defendant.  Beeston  v.  JFeate,  5  El.  and  Bl.  986. — Digesty  Jurist. 

The  enjoyment  of  an  easement  as  of  right  for  twenty  (or 
forty)  years  next  before  the  commencement  of  the  suit,  within 
the  2  or  3  Will.  4,  c.  71  means  a  continuous  enjoyment  as  of 
right  for  twenty  (or  forty)  years  next  before  the  commencement 
of  the  suit,  of  the  easement  as  an  easement,  without  interrup- 
tion acquiesced  in  for  a  year,  and  such  right  is  defeated  by  unity 
of  possession  during  all  or  part  of  the  period  of  enjoyment, 
though  such  unity  of  possession  has  its  inception  after  the  com- 
pletion of  the  twenty  (or  forty)  years.  Battishill  or  Batkishill 
V.  Reed,  18  C.  B.  696 ;  25  L.  J.,  C.  P.,  2^0.— Digest,  Jurist. 

Therefore,  where  the  plaintiff  had  enjoyed  a  way  as  of  right, 
and  without  interruption,  from  1800  to  1855,  when  the  action 
was  brought, — Held  that  his  claim  under  the  statute  was  defeated 
by  a  unity  of  possession  from  IStS  to  1853. — Idem, 

The  plaintiff  claimed  under  a  right  to  be  present  at  all 
marriages  and  to  receive  a  paneebatta  from  the  member  of  a 
certain  community  under  such  circumstances.  Held  that  a 
decree  upon  such  a  claim  could  not  be  enforced,  and  an  appeal 
can  only  be  brought  upon  an  usage  having  the  force  of  law, 
21st  March,  1840.     Ramguthie  Biswas,  appellant. 

Note, — A  particular  or  local  custom  may  be  defined  to  be  "  an 
usage  which  has  obtained  the  force  of  law,  and  is  in  truth  the  bind- 
ing law  within  a  particular  district  or  at  a  particular  place,  of  the 
persons  and  things  which  it  concerns/'  The  custom,  must  have 
prevailed  so  long  that  that  memory  of  man  runneth  not  to  the  con- 
trary, so  that  if  any  one  can  show  the  beginning  of  it  is  not  a  good 
custom.  It  must  be  a  continuous  custom,  for  any  interruption 
would  cause  a  temporary  censure  and  its  revival  would  cause  a  new 
beginning  within  the  memory  of  parties,  which  would  void  the 
custom.  It  must  be  reasonable,  that  is  to  say  not  unreasonable 
and  it  must  be  certain,  otherwise  it  will  be  bad  for  uncertainty, 
for  if  it  be  not  certain  it  cannot  be  proved  to  have  been  time 
out  of  mind,  for  how  can  any  thing  be  said  to  have  been  time 
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out  of  roind^  when  it  is  not  certain  what  it  is,  and  2ndly  every 
custom  presupposes  a  grant  and  if  a  gprant  be  not  certain  it  is 
void.  Customs  must  be  consistent  with  each  other,  for  if 
really  customs  they  are  of  equal  antiquity  and  must  have  been 
established  by  mutual  consent,  which  is  impossible  if  they  be  con» 
tradictory/*     Vide  Broome^s  Commentaries,  pp.  11  to  21. 

A  sale  of  a  joint  undivided  property,  one  of  the  owners  of 
which  was  a  minor  at  the  time  of  the  sale,  held  invalid,  under 
the  Mithela  law,  in  a  district  where  that  law  applies,  inasmuch 
as  the  assent  of  all  the  sharers  is  necessary.  24th  March,  1853. 
Musst.  Roopna,  appellant. 

According  to  family  custom,  the  succession  to  the  estate  was 
not  regulated  by  the  ordinary  rules  of  inheritance,  but  the  indi- 
vidual of  the  family  who  might  be  the  jobraj  succeeded.  Where 
no  jobraj  bad  been  appointed,  the  widow  instituted  an  action  to 
succeed  to  the  estate  of  her  deceased  husband  and  to  reverse 
the  Collector's  decree  in  favour  of  the  burra  Thakore  in  whom 
the  succession  vested  on  failure  to  appoint  a  jobraj.  This  being 
the  established  custom  and  it  being  the  rule  that  whoever  is  the 
burra  Thakore,  must  necessarily  be  also  the  jobraj  if  one  be 
appointed,  and  his  non-appointment  being  owing  to  disputes 
between  the  plaintiff's  late  husband  and  the  burra  Thakore,  the 
action  based  upon  rules  of  natural  inheritance  was  dismissed. 
July  26th,  1820.     Ranee  Somitra,  appellant. 

In  the  absence  of  all  evidence  of  particular  usage,  the  extent 
of  the  right  of  the  Crown  to  the  sea  shore  landwards  is  primi 
facie  limited  by  the  line  of  the  medium  high  tide  between  the 
springs  and  neaps.  Attorney  ^General  v.  Chambers,  4  De  G.  Mao. 
and  G.  206  ;  18  Jur.  779  ;  23  L.  J.,  Chanc,  ^^%.— Digest,  JurUt. 

An  appeal  special  was  admitted  under  the  following  certi- 
ficate : — 

With  reference  to  the  Decision  of  S.  D.  A.— N.  W.  P.  28th 
May,  1849,  Shah  Mucbool  Ali,  appellant  and  Precedent,  p.  299, 
S.  D.  A.  Reports,  9th  July,  1838,  whether  as  declared  by  the 
Judge,  the  Mahomedan  law  of  pre-emption  is  applicable  to 
Hindoos. 

"  Whether,  in  defect  of  vicinage  and  contiguity,  the  law  of 
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pre-emption  even  on  prescription^  can  hold  good^  should  it  be 
held  that  the  right  of  pre-emption  does  still  exist,  or  the  varioua 
precedents  of  the  Courts  have  decided^  on  the  ground  of  local 
usage  and  custom.  It  is  worthy  of  note,  that  these  precedents 
have  not  been  governed  on  the  laws  of  the  parties  respectively 
whether  the  Shastra  or  the  Koran/' 

Held^  that  the  precedent  applied  as  referred  to  in  the  certi- 
ficate^ the  A.  S.  D.  precedent  did  not  apply  because  in  that 
case,  the  plaintiff  was  a  Mahomedan  and  the  defendant  a  Hindoo 
who  objected  to  the  Mahomedan  law.  In  the  present  case  the 
defendant  is  a  Mahomedan  objecting  to  the  claim  of  a  Hindoo 
plaintiff  to  obtain  a  benefit  under  the  Mahomedan  law,  and  the 
special  appellant  further  is  a  Mahomedan,  purchasing  by  private 
sale,  the  rights  of  Hindoo  parties  and  can  therefore  stand  only 
on  the  grounds  of  their  rights  as  Hindoos. 

The  second  precedent  referred  to  p.  299,  vol.  5,  B.  S.  D.  July 
9,  1833,  does  not  apply  because  it  was  in  a  suit  in  Bengal, 
Dacca,  Jelalpore,  in  which  a  babusta  was  given  by  the  pundit, 
declaring  that  "  the  claim  of  the  right  of  Shufee  is  not  legal 
under  the  Bengal  shastra,'^  whereas  the  present  case  is  of  the 
Behar  Province,  in  which  part  of  the  country  it  has  been  fre- 
quently held  (see  case  Newal  Lall,  vol.  7,  p.  129,  and  Omrao 
Singh  and  other  appellants,  p.  894,  1848,  30th  Deer.)  that  the 
Mahomedan  law  of  pre-emption  is  established  not  by  its  force, 
as  Mahomedan  law,  but  on  the  ground  of  fixed  and  recognized 
local  usage  and  custom.  The  lower  Court  has  shown  that  it 
rests  on  prescriptive  usage. 

And  such  usage  of  itself  is  law  binding  on  all  classes  to 
whom  the  usage  has  been  prescriptively  held  applicable.  It  is 
unimportant  whether  the  usage  has  given  local  force  to  rules  of 
Mahomedan  or  of  Hindoo  or  of  any  other  law.  Whatever  has 
been  so  established  by  usage,  has  become  law  within  the  local 
limits,  as  ruled  in  Newa  Lall,  appellant.     July  25th,  1843. 

The  claim  set  up  by  the  plaintiff  is  founded  on  the  right  of 
pre-emption  which  is  recognized  amongst  Hindoos  in  some 
parts  of  the  country  on  the  ground  of  custom  :  it  has  its  origin, 
however,  in  the  Mahomedan  Law,  the  rules  and  restrictions  of 
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which  are  considered  even  by  the  Hindoos  themselves  as  appli- 
cable to  the  practice  as  existing  amongst  them.  It  would  be  a 
question  therefore  in  a  case  parallel  to  that  of  Shah  Ali  of  the 
Agra  Court,  28th  July,  1849,  whether  a  claim  could  be  resisted 
by  a  Hindoo  defendant  as  against  the  Mahomedan  plaintiff, 
under  the  special  rule.  Sec.  9,  Reg.  VII.  1 832.  For  the  claim 
would  be  founded  on  rules  and  practices  made  law  by  custom. 
Held  that  the  decision  below  was  correct  on  the  grounds  of 
prescription  under  the  Mahomedan  law  of  pre-emption.  8th 
May,  1851,     Sheikh  Nuzer  Ali,  appellant. 

In  a  sale,  wliich  the  purchaser  annulled  in  favor  of  his  vendor 
never  carried  out,  the  plaintiff  sued  in  pre-emption.  Held  that 
according  to  local  custom  in  pre-emption,  the  mere  annulment  of 
the  sale  by  the  contracting  parties  was  no  bar  to  the  action. 
25th  August,  1852.     Sheo  Dyal  Roy,  appellant. 

Note, — Semble  the  applicability  of  cessante  causft  cessat  effectus 
— and  cessante  ratione  legis,  cessat  et  ipsa  lex,  adv.  vult — that 
the  claim  in  pre-emption  would  fail. 

In  an  action,  to  which  both  parties  were  Sheas,  the  Court  will 
rule  agreeably  to  the  doctrines  of  the  sect  according  to  which 
the  inheritance  passes  to  the  daughter  instead  of  to  the  brother 
of  the  deceased.     August  12th,  1822.  Dedar  Hosene,  appellant. 

By  charterparty  the  defendant  agreed  to  load  on  board  a 
vessel  at  Trinidad  "  a  full  and  complete  cargo  of  sugar,  molasses, 
and  [or]  other  produce.*'  It  appeared  that  it  was  the  custom  at 
Trinidad  to  load  sugar  in  hogsheads  and  molasses  in  puncheons, 
in  which  mode  they  were  carried  more  conveniently  and  with 
less  loss  to  the  merchant,  and  that  a  full  and  complete  cargo  of 
sugar  and  molasses  meant  a  cargo  so  packed  : — Held,  on  appeal 
in  the  Exchequer  Chamber  (aflSrming  the  judgment  of  the  Court 
of  Exchequer)  that  the  custom  was  admissible  in  evidence ;  for 
it  was  applicable  to  such  a  charterparty,  and  did  not  control 
but  only  explained  the  contract,  which  ought  to  be  construed 
with  reference  to  the  usage  at  the  port  of  lading,  and  that  the 
custom  was  reasonable  and  good  in  law.  Cuthbert  v.  Cummlngy 
(on  appeal),  II  Exch.  405  ;  1  Jur.,  N.  S.,  686;  24  L.  J.,  Exch., 
3 1 0  —Exch.  Cliam.— Z)7>^*/,  ./wm/. 


Digitized  by 


Google 


893 

By  a  deed  dated  in  1 539,  C.  conveyed  lands  to  a  corporation 
for  charitable  purposes,  subject  to  a  covenant  by  the  corporation, 
that  whenever  the  term  of  years  which  P,  and  others  then  had 
in  a  farm,  part  of  the  property,  should  determine,  then  if  any 
one  of  the  heirs  of  the  body  of  W.  should  make  request  to  the 
corporation  within  one  year  after  the  farm  should  be  void,  then, 
and  so  often  as  any  such  chance  should  fall,  the  corporation 
should  grant  a  new  lease  of  the  farm  to  such  heir  for  thirty-one 
years,  at  the  old  rent,  and  so  to  continue  from  time  to  time  for 
evermore  if  any  such  request  within  the  time  aforesaid  should 
happen  to  be  made  at  the  end  of  every  lease  and  estate  which 
thereafter  should  so  be  made.  The  corporation  from  time  to 
time  granted  renewed  leases  under  this  covenant,  the  last  lease 
being  granted  in  1815.  In  1723  a  decree  was  made  ordering 
the  corporation  to  grant  a  fresh  lease  according  to  the  covenant, 
and  in  1732  a  decree  was  made  for  carrying  out  the  former 
decree,  with  a  variation  arising  from  subsequent  circumstances, 
but  on  neither  occasion  was  the  question  of  remoteness  raised, 
nor  was  the  Attorney-General  a  party  to  the  proceedings,  the 
suits  not  being  hostile  as  against  the  corporation,  who  did  not 
dispute  the  right  to  renewal : — Held,  that  the  covenant  did  not 
create  a  right  in  the  nature  of  an  estate  tail,  but  was  intended 
to  confer  a  right  on  the  persons  who  at  the  expiration  of  each 
lease  should  for  the  time  being  answer  the  description  of  heirs 
of  the  body  of  W.,  and  that  it  was  therefore  void  as  tending  to 
a  perpetuity.  Ho^e  v.  Gloucester  (Corporation),  2  Jur.,  N.  S., 
27 ;  25  L.  J.,  Chanc,  145 — L.  J. — Digest,  Jurist. 

Held,  also,  that  as  the  question  of  perpetuity  was  not  raised 
in,  nor  was  the  Attorney-General  a  party  to,  the  old  suits  for 
granting  fresh  leases,  the  decrees  in  those  suits  did  not  establish 
the  validity  of  the  covenant  as  against  the  charity. — Idem, 

Although  presumptions  are  made  in  support  of  long  posses- 
sion and  ancient  usage,  no  such  presumption  could  be  made  as 
would  establish  such  a  right  to  renewal  as  was  provided  for  by 
the  covenant  in  question.     Knight  Bruce,  L.  J. — Id. 

The  customary  law  of  the  Isle  of  Man  respecting  legitimation 
by  subsequent   marriage  of  the  parents,  was  proclaimed  at  a 
3  & 
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tjnwttld^  held  on  the  18th  of  July,  1577,  aa  follows  :  ''If  a  man 
get  a  maid  or  young  woman  with  child  before  marriage,  and 
within  a  year  or  two  after  doth  marry  her,  if  she  was  never 
slandered  or  defamed  with  any  other  before,  that  child  begotten 
before  marriage  shall  have  his  father's  corbe  and  his  farme, 
according  to  the  custom  of  this  Isle/'  This  custom  was  (among 
other  laws)  propounded  for  the  resolution  of  all  doubts  therein, 
to  the  two  deemsters  and  twenty-four  keys  of  the  island,  on  the 
£4th  of  June,  1594,  and  was  by  them  confirmed  and  answered 
as  follows  :  "  If  a  nmn  get  a  maid  or  young  woman  with  child, 
and  then  within  a  year  or  two  afterwards  doth  marry  her,  we 
judge  them  to  be  legitimate  by  our  customary  laws/'  Upon  a 
construction  of  this  custom, — Held,  affirming  the  judgment  of 
the  Court  of  Chancery  of  the  Isle  of  Man,  first,  that  such  cus- 
tom was  not  a  rule  of  descent  to  lands  of  inheritance  descending 
from  father  to  son,  but  embraced  the  case  of  a  female  entitled  as 
purchaser  under  the  trusts  of  a  will.  Quane  v,  Quane,  8  E.  F. 
Moo.  63. — l>ige8t,  Jurist. 

Held,  secondly,  that  the  custom  applied  to  a  case  where  more 
than  one  child  had  been  born  before  marriage. — Id. 

Held,  thirdly,  that  a  child  was  legitimate,  although  more 
than  two  years  had  elapsed  between  the  time  the  woman  was 
gotten  with  child  and  the  marriage  of  the  parents. — Id. 

Menu,  B.  i.  p.  108,  **  immemorial  custom  is  transcendent  law.'' 
Consult  p.  110  ''thus  have  holy  sages,  well  knowing  the  law  is 
grounded  on  immemorial  custom,  embraced  as  the  root  of  all 
piety,  good  usages  long  established." — Sumrun  Singh  ver9U€  Khe- 
dun  Singh.     S.  D.  A.  Rep.  vol.  ii.  p.  1 16. 

The  Law  has  abolished  several  customary  practices  such  as 
the  collection  of  duties  from  gunges,  hauts  and  bazars  called 
"Sayer,"  which  is  contrary  to  Reg.  XXVII.  1793,  Reg.  VI. 
1811 ;  salamees  to  landholders  on  marriages,  abolished  on  the 
15th  August,  1772,  Sect.  13,  and  other  Abwabs,  of  ryots  and 
tenants  now  incorporated  in  the  land  rent.  Reg.  II.  1795,  Sect. 
14,  CI.  7;  Reg.  XXV.  1803,  Sect.  27;  Reg.  XXVII.  1803. 
Sect.  53,  CI.  12.  Acceptance  of  Nuzurs  by  public  officers, 
C.  O.  B.  of  R.  No.  27,  23rd  June,  I8i9. —Elderling. 
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In  formet  times  the  right  of  pHmogenitare^  prevailed  to  a 
certain  extent,  but  that^  with  other  usages,  has  been  abolbhed 
in  the  present  or  Cali  age.f  In  the  succession  of  principalities^ 
and  large  landed  estates,  long§  established  Koolachar  (family 
nsage),  or  local  custom,  will  convey  the  property  to  one  son,  to 
tiie  exclusion  of  the  rest.U 

Note. — In  India  "  in  addition  to  the  Regulations,  precedents 
and  usages  or  customs  are  other  sources  of  the  law  of  the  land  of 
the  greatest  importance  and  of  scarcely  less  weight  than  the 
written  Laws  and  Regulations.  Civil  society  is  not  a  mecha- 
nical machine  formed  and  regulated  by  certain  unchangeable 
and  written  laws,  but  a  moving  and  continually  changing  con- 
nection of  individuals  and  families ;  the  laws  and  regulations 
must  change  with  the  society  which  they  are  to  regulate.  Be- 
sides, it  is  impossible  that  the  written  law  however  perfect  and 
complete  could  contain  rales  and  directions  for  all  human  affairs ; 
so  far  indeed  is  this  from  being  necessary,  that  it  would  only  be 
detrimentid  to  the  happiness  of  the  people,  and  prevent  all  mor- 
al and  social  improvement,  as  long  as  there  is  no  necessity  for 
interference  on  account  of  uncertainty  of  the  real  customs  and 
usages,  or  of  their  moral  character  and  nature,  the  Go- 
vernment will  not  interfere  by  enactment.  The  usages  form 
themselves,  alter  and  amend  themselves  as  the  state  of  things 

•  Menu,  book  ix.  Sect.  115, 117.  Dewala  Digest,  book  t.  Sect.  41.  GotamA 
Digeet,  book  y.  Sect.  51.    Mitacshara  on  Inheritance,  oh.  i.  Sect.  3,  No.  4. 

t  Aditya  Parana.  Gen.  Note  to  Menu,  Daya  Bhaga,  oh.  iii.  Sect.  2,  No.  26, 
27.  "Persona  of  the  present  day,  who  are  younger  brothers,  entertain  not 
great  veneration  for  their  elders,  equal  distribution  is  accordingly  alone  seen  in 
the  world,  as  also,  because  elder  brothers  deeerring  of  deducted  allotments  are 
now  rare."  The  distinction  between  a  virtuous  and  not  virtuous  son,  is  also 
abolished  :  **  at  present  a  third  part  is  allotted  to  a  son  given  without  inquiring 
his  good  or  h(td  qualities.*'  Digest,  book  v.  Sect.  396.  Mitacshara  on  Inheritance, 
oh.  i.  Sect.  8,  No.  4k.    Bojrub  Boy  vertut  Busoomoey.   S.  D.  A.  Bep.  voL  L  p.  27. 

X  Zemindaries  are  considered  tributary  principalities.    Oolebrooke. 

§  S.  D.  A.  Bep.  vol.  v.  p.  198. 

II  Beg.  XI.  1793,  Sect.  2,  01.  6.  Ben.  Beg.  XLIV.  1795,  Sect.  2,  CL  6 ;  Beg.  X. 
1800,  Sect.  2 ;  Beg.  XIE.  1805,  Sect  36.  BemoUDeby  versus  Gbculnath,  S.  D.  A. 
Bep.  vol.  i.  p.  29.  Koonwor  Bodh  Singh  verau  Seonath  Singh,  ibid  toI.  iu  p. 
92.    Strange,  vol  il  p.  AA1  .-^JSlberlUtg, 
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requires.  Custom  will  sometimes  abolish  the  written  laws. 
The  right  of  Koolin  Brahmins  is  founded  on  custom  contrary 
to  Hindoo  Law/'  Elberling,  Treatise  Inheritance,  4£.  "  The 
validity  of  custom  is  unirersally  acknowledged ;  not  only  the 
validity  of  general  and  local  custom,  but  even  of  family  custom 
or  customs  observed  only  by  certain  classes  of  individuals. 
A  person  settling  in  a  foreign  district  is  not  to  be  deprived  of 
the  benefit  of  the  laws  of  his  native  country  or  district  provided 
he  adhere  to  its  customs  and  usages." — Idem.  Menu  book  vii. 
p.  41.  A  king  who  knows  the  revealed  law  must  enquire  into 
the  particular  law  of  classes,  the  law  or  usages  of  districts,  the 
custom  of  traders,  and  the  rules  of  certain  families,  and  establish 
their  peculiar  laws,  if  this  be  not  repugnant  to  the  law  of  God. 
Note  to  above,  and  instances  given.  Then  again,  to  make  a 
custom  valid,  it  is  necessary  that  it  shall  have  existed  so  long, 
that  the  memory  of  men  runneth  not  to  the  contrary,  Menu  B. 
i.  p.  108.  Immemorial  custom  is  transcendent  law,  also  p.  110, 
thus  have  holy  sages  well  known,  the  law  is  grounded  on  imme- 
morial custom,  embraced  as  the  root  of  all  piety  good  usages 
long  established.  Also  as  above — custom  must  be  continuous, 
but  vide  chapter  v.  Elberling,  Treatise  on  Inheritance,  article 
Precedents  and  Customs. 

Bemola  Debee  versus  Gokoolnath.  S.  D.  A.  Rep.  vol.  i.  p.  29. 

The  custom,  that  an  office  was  inheritable,  is  unreason- 
able,  when  the  performance  requires  particular  qualifications; 
and  that  the  perquisites  were  divisible  without  performing  any 
part  of  the  duties  of  the  office  is  unreasonable,  as  the  perquisites 
are  payment  for  work  done  and  performed.   (Sect.  207.) 

The  custom  among  Koolins  of  marrying  many  wives,  who 
are  to  be  maintained  by  their  father  and  his  family.  Dig.  vol.  v.  p. 
399,  is  unreasonable  and  ought  not  to  be  considered  valid. 

The  plaintiff  sued  for  possession  "to  a  certain  estate,  on  the 
grounds  of  long  established  family  custom,  according  to  which 
the  eldest  son  of  the  reigning  Rajah  inherited  the  Raj,  the 
brothers  receiving  the  title  of  Koonwar,  and  the  sons  that  of 
Thakoor  and  Mohasoy,  and  so  forth,  and  obtained  a  decree 
in  the  lower  Court,  on  the  grounds  of  established  custom.    Held 
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in  appeal,  that  in  cases  of  family  usage  pleaded  against  the 
ordinary  law  of  inheritance^  it  is  necessary  that  such  usage  be 
ancient  and  invariable,  and  established  by  clear  and  positive 
proof,  which  was  wanting  in  the  particular  case  before  the  Court, 
and  accordingly  the  orders  of  the  lower  Court,  resting  on  faooiily 
usage,  were  reversed  in  favour  of  the  common  law  of  inheritance, 
Bamchorun  Mojamdar,  appellant.     12th  May,  1856. 

Note. — Of  malus  usus,  a  familiar  instance  will  occur  on  the 
abolition  of  suttee  or  widow-burning,  also  in  point,  as  an  example 
where  lex  vincit  consuetudinem,  vide  Strange's  Hindu  Law, 
chapter  10,  p.  241. 

The  case  of  Race  v.  Ward  and  others  shows  the  su|)remacy  of 
custom  over  the  law,  as  recognized  in  the  English  Courts  as 
reported  in  the  Jurist,  June  6th,  1857. 

SITTINGS  IN  BANC  AFTER  HILARY  TERM. 

Race  v.  Waed  and  Others. — Feb.  3rd,  1857. 

Custom — Ri^M  to  well — Inchsure  Act — Way  not  set  out—" 

User— 4:1  Geo.  3,  c.  109,  ss.  10,  11,  14. 

Trespass  for  entering  a  close.  Plea,  justifying  under  a  cus- 
tom for  the  inhabitants  of  H.  to  take  water  from  a  well  in  the 
close.  In  1809  the  close  was  allotted  to  plaintiff  under  an  in- 
closure  act,  which  incorporated  the  general  Inclosure  Act,  41 
Geo.  3,  c.  109.  Sect.  10  of  the  41  Geo.  3,  c.  109,  empowers 
the  commissioner  to  set  out  ways  and  watering-places  j  by  sect. 
11  all  ways  not  set  out  are  extinguished;  by  sect.  14  the  allot- 
ments are  to  be  full  of  compensation  for  all  rights  to  which  the 
allottees  were  before  entitled ;  and  after  the  making  of  the  award 
all  rights  whatsoever  by  the  local  act  intended  to  be  extinguish- 
ed are  to  cease  and  be  extinguished.  A  continuous  use  of  the 
well  by  the  inhabitants  for  forty  years  was  proved ;  but  the  lo- 
cal act  did  not  refer  to  the  well,  or  any  way  to  it,  and  the 
award,  though  it  set  out  certain  watering-places  and  ways  to 
them,  did  not  set  out  the  well,  or  any  way  to  it : — Held,  that 
the  right  to  the  well  was  not  directly  extinguished  by  the 
award,  together  with  sects.  10  and  11  of  stat.  41  Geo.  3,  o.  109, 
nor  by  sect.  14  of  stat.  41  Geo.  3,  c.  109,  taken  with  the  local  act ; 
and  that  if  the  way  to  it  was  extinguished  by  the  operation  of 
sect.  11,  the  custom  was  proved  by  the  user. 
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CoLEEiDGB,  J. — I  am  of  opinion  that  tbis  rale  ought  to  be 
discharged. 

The  ground  on  which  the  argument  in  support  of  the  rule 
was  first  put  was^  that  by  the  effect  of  the  local  act,  coupled 
with  the  general  Indosure  Act,  the  way  to  the  well  was  extin- 
guished, and  consequently  all  access  to  it  being  put  an  end  to» 
the  right  to  the  well  itself  was  also  extinguished.  It  has  now 
been  further  argued,  that  the  right  to  the  well  itself  was  extin- 
guished by  the  award  of  the  commissioner  under  the  two  acts 
of  Parliament. 

With  regard  to  this  latter  argument,  the  right  to  the  well  is 
not  in  express  terms  extinguished  by  the  award ;  if  at  all,  it 
must  be  impliedly  extinguiahed  by  the  operation  of  sects.  10 
and  11  taken  together,  or  by  sect.  14»  of  the  general  Inclosure 
Act.  Assuming  that  a  well  is  included  within  the  word  "  water- 
ing-places'' in  sect.  10  upon  which  it  is  not  necessary  to  express 
any  opinion,  that  is  only  an  affirmative  section,  empowering  the 
commissioner  to  set  out  new  rights.  Passing  on  to  sect.  1 1,  we 
find  that  all  roads,  ways,  and  paths  which  shall  not  be  set  out 
shall  be  extinguished,  and  taken  as  part  of  the  lands  to  be 
divided,  allotted,  and  inclosed ;  but  the  same  is  not  said  as  to 
watering-places.  That  disposes  of  the  argument  founded  on 
sects.  10  and  II.  Then  it  is  said  that  sect.  14,  by  the  operation 
of  the  general  words  which  it  contains  at^its  close,  extinguishes 
the  right  to  the  well.  But  that  section  is  limited  to  those  rights 
which  by  the  local  aoit  are  intended  to  be  extinguiahed;  and  Mr. 
Hall  has  failed,  considering  the  user  of  the  well  for  the  long 
period  proved,  to  satisfy  us  that  it  was  intended  by  the  local  act 
to  extinguish  the  right  to  wells.  All  that  he  said  was,  that 
because  the  object  of  the  local  act  was  the  advancement  of 
agriculture,  the  intention  must  have  been  to  extinguish  the 
welL  So  far  from  its  being  ao,  in  many  eases  the  preservation 
of  a  well  and  watering*plaoe  would  be  a  most  important  thing  to 
be  looked  after  by  the  commi^ioner ;  and  in  this  award  there  is 
a  positive  clause  preserving  aome  watering-places.  Therefore  it 
is  not  a  true  proposition  that  this  right  was  intended  to  be 
extinguished  by  the  local  act.    As,  therefore,  the  well  is  not 
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expressly  nor  inferentudly  extingaiBhed,  we  mttst  take  it^  on 
this  evidence^  that  the  right  to  this  ancient  well  remains. 

But  assume  that  this  way^  which  existed  before  the  inclo- 
frare^  was  included  within  sect.  10^  by  which  the  private  ways 
were  to  be  set  out^  upon  which  again  I  express  no  opinion ; 
assuming  also^  that  not  being  set  out  by  the  commissioner  in  his 
awards  it  was  extinguished  by  the  operation  of  sect.  1 1 ;  still 
there  has  been  for  nearly  fifty  years  an  uninterrupted  approach 
to  the  well  allowed  by  the  owner  of  the  land.  That  is  sufficient 
for  the  defendants  under  this  plea;  they  are  not  bound  to  prove 
a  right  for  the  public  to  go  to  it.  We  are  bound  to  presume 
that  there  was  a  legal  origin  for  the  user;  and  one  way  of 
accounting  for  it  would  be^  that  immediately  after  the  award 
there  was  a  grant  of  a  right  of  aecess  to  the  well  by  the  owner 
of  the  new  inclosure. 

Therefore  I  am  of  opinion  that  the  verdict  for  the  defendants 
should  stand. 

WiGHTMAN^  J. — The  plea  is^  that  the  inhabitants  of  Horbury 
had  a  right  by  custom  to  take  water  from  the  well  in  question. 
It  is  said  that  it  was  taken  away  by  sects.  10  and  11  of  the 
general  Inclosure  Act^  coupled  with  the  award.  But  that  is  not 
80^  because,  even  supposing  the  case  within  sect.  10^  and  the 
commissioner  had  power  to  set  out  wells  under  the  word  ''  water- 
ing-place/' as  he  thought  that  he  had,  because  be  has  set  out 
several  wells,  with  footways  to  them,  it  does  not  follow  that  the 
right  to  actuidly  existing  wells  was  taken  away  by  tiie  operation  of 
sect.  1 1,  if  they  were  not  set  out.  There  is  no  mention  of  wells 
and  watering-places  being  extinguished,  unless  expressly  decided 
on  and  set  out,  as  there  is  with  regard  to  ways,  viz.  that  all  ways 
not  set  out  shall  be  extinguished,  and  cease  to  be  rights.  It  is 
said  also  that  the  right  is  indirectly  taken  away  by  the  operation 
of  sect.  14  of  the  general  Inclosure  Act,  which  enacts  that  all 
rights  intended  by  the  local  act  to  be  extinguished  shall  be 
extinguished ;  and  that  this  was  a  right  intended  by  this  local 
act  to  be  extinguished.  But  I  do  not  find  any  clause  in  the 
local  act  empowering  the  commissioner  to  take  such  a  right  as 
this  into  consideration ;  and  it  does  not  appear  that  there   was 
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any  dispute  with  any  person.  Therefore  there  is  no  sufficient 
ground  for  saying  that  the  right  to  take  water  from  the  well  is 
directly  taken  away. 

The  strongest  ground  relied  upon  was^  that  the  right  was 
indirectly  taken  away  by  the  operation  of  the  Inclosure  Act, 
extinguishing  all  ways  not  set  out  by  the  commissioner  in  his 
award.  It  was  said  that  this  was  a  claim  for  all  the  inhabitants 
of  Horbury  to  get  water  from  the  well,  and  if  at  any  period  they 
could  not  get  it,  the  right  was  extinguished.  It  is  only  by  shew- 
^  ing  an  impossibility  to  get  at  the  well  that  the  argument  can  be 
sustained.  But  though  the  way  to  the  well  was  extinguished 
the  means  of  getting  water  from  it  was  not  gone.  As  far  as 
appears  from  the  evidence  for  the  last  forty  years,  there  have 
been  just  the  same  facilities  for  getting  water  from  the  well  as 
before.  Therefore  there  is  no  necessary  conclusion,  from  the 
extinguishment  of  the  way,  that  the  right  to  the  well  was 
extinguished.  There  may  have  been  a  preceding  bargain  with 
the  owners  of  property,  either  by  an  individual  agreeing  to  give 
so  much  a  year,  or  by  the  inhabitants  of  Horbury  raising  a  sum 
of  money  by  subscription  to  purchase  the  way,  that  though  the 
way  was  extinguished  by  the  inclosure,  they  should  have  a  grant 
of  a  way  to  it.  If  so,  the  right  to  the  well  was  not  lost.  If 
there  is  any  ground  upon  which  the  right  could  be  legally 
exercised,  we  ought  to  presume  that  it  was  legally  exercised. 

Erlb,  J. — The  issue  is,  whether  an  immemorial  right  of  using 
this  well  has  been  proved.  It  is  quite  clear,  that  beyond  the 
time  of  memory  the  inhabitants  of  Horbury  have  gone  to  the 
well,  and  taken  water  from  it.  But  the  plaintiff  contends  that 
the  right  to  do  so  was  extinguished'by  the  general  Inclosure  Act, 
by  sect.  10,  which  empowered  the  commissioner  to  set  out  ways 
and  watering-places ;  and  sect.  11,  which  enacts,  that  all  ways 
not  set  out  shall  be  extinguished ;  that  the  award  did  not  set  out 
this  well,  nor  any  way  to  get  to  it ;  and  that  it  was  intended, 
that  as  the  award  did  not  set  out  a  way  to  it,  and  the  defendants 
did  not  shew  a  way  of  getting  at  it,  the  way  was  gone,  and 
therefore  the  well  was  lost  also.  That  is  a  consequence  which  I 
do  not  assent  to,  viz.  that  the  extinguishment  of  all  right  of 
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way  to  the  well  would  mean  an  extinguishment  of  the  well  to 
which  it  leads ;  though  I  do  not  affirm  that  a  right  of  access  t^ 
the  well  would  exist  if  it  was  not  set  out.  But  if  an  immemorial 
right  to  a  well  exists^  and  an  act  of  Parliament  is  passed  which 
enacts  that  no  person  shall  have  a  right  to  go  over  the  surround- 
ing land,  I  can  conceive  that  still  the  immemorial  right  might 
exist,  subject  to  some  arrangement  for  the  inhabitants  getting 
at  the  use  of  the  right. 

The  other  ground  for  saying  that  the  right  to  the  well  was 
extinguished  is  under  sect.  14  of  the  general  Indosure  Act, 
which  says  that  after  the  award  is  made,  all  rights  intended  by 
the  local  act  to  be  extinguished,  shall  be  extinguished.  This  is 
an  immemorial  right  of  taking  water  from  a  well,  and  it  is  said 
that  by  necessary  implication  it  was  intended  to  be  extinguished ; 
but  that  is  a  proposition  which  does  not  command  my  assent. 
The  right  of  getting  water  for  the  inhabitants  of  Horbury  is  of 
wide  importance ;  and  I  should  never  presume  an  intention  to 
extinguish  such  a  right  for  the  sake  of  a  bene&t  to  agriculture. 

Then  we  have  the  fact  of  an  uninterrupted  stream  of  access  to 
the  well  for  more  than  forty  years  down  to  the  present  time,  for 
domestic  purposes ;  and  we  ought  not  to  infer  that  this  was  at  any 
time  contrary  to  law,  unless  it  is  made  out  clearly  to  be  impossible 
to  get  to  the  well. 

Crompton,  J. — The  plea  sets  up  an  immemorial  custom  for  the 
inhabitants  of  Horbury  to  take  water  from  the  well  in  question. 
I  am  not  prepared  to  say  that  they  do  not  claim  a  laadable  custom, 
not  only  to  take  the  water,  but  also  access  to  the  well.  Issue  is 
taken  pn  this  plea,  and  we  are  to  say  whether  it  is  proved.  I 
think  it  is.  The  only  answer  to  the  claim  is,  that  the  well  has 
been  extinguished.  But  I  do  not  find  that  any  power  is  given 
to  the  commissioner  to  extinguish  the  well.  Power  is  given 
to  the  commissioner  to  set  out  ways  and  watering-places.  The 
power  of  extinguishing  rights  is  given  by  sect.  14,  but  this  way  is 
not  within  it.  Express  power  is  given  to  extinguish  rights  of 
common ;  but  no  other  rights  except  those  intended  to  be  extin- 
guished by  the  local  act  are  to  be  affected,  and  no  intention  to 
extinguish  the  right  of  way  to  the  well  appears  in  stat.  49  Geo. 
3  r 
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3,  c.  77.  If  it  had  been  intended,  it  would  have  been  given  in 
express  terms. 

If  there  had  been  a  direct  extinguishment  of  the  well  by  the 
award,  it  would  have  been  beyond  the  power  of  the  commissioner, 
and  therefore  void. 

I  am  inclined  to  think  that  the  custom  itself  involves  a  reason- 
able access  to  the  well,  but  it  is  not  neoessary  for  us  to  decide 
that  point. 

The  plea  is  proved,  and  therefore  the  Terdict  was  rightly 
entered  for  the  defendants. — Rule  discharged. 

The  case  of  Wright  v.  Mills  given  below  might  have  been 
referred  to  an  earlier  maxim  "  de  minimis.*'  It  shows  the  force 
of  established  practice  and  judicial  custom  in  the  particular  class 
of  cases  to  which  it  refers. 

COURT  OF  EXCHEQUER. 

EASTER  TERM. 

Weight  v.  Mills. — Mai/  ^2th. 
Fraction  of  day — Judicial  act — Signing  judgment — Death  of  de* 

fendant. 

Judicial  proceedings  are  to  be  considered  as  taking  place  at 
the  earliest  period  of  the  day  on  which  they  are  done;  and 
therefore. 

Where  judgment  was  signed  at  the  opening  of  the  office  at  its 
usual  hour,  eleven  a.  m.,  the  defendant  having  died  at  half-past 
nine  a.  m.  on  the  same  morning — Held  regular. 

In  this  case  a  rule  was  obtained  by  the  personal  representative 
of  the  defendant  to  rescind  an  order  made  by  Williams,  J.,  for 
setting  aside  a  judgment  and  execution  under  it.  The  ground 
of  the  order  was,  that  judgment  had  been  signed  at  the  opening 
of  the  office  at  its  usual  hour,  eleven  a.  m.,  the  defendant  having 
died  at  half-past  nine  a.  m.  on  that  same  morning. 

Pollock,  C.  B. — We  are  all  of  opinion  that  this  rule  must  be 
made  absolute.  The  principal  authority  on  the  subject  is  the 
case  in  the  Exchequer  Chamber  of  Edwards  v.  Reg.,  (9  Exch. 
628),  on  a  writ  of  error  from  the  judgment  of  this  Court, 
(reported  at  p.  82  in  the  same  volume),  in  which  there  was  a 
difference  of  opinion  among  us.     The  question  there  was  whether 
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a  fraction  of  a  day  could  be  considered  with  reference  to  the  time 
of  issuing  an  extent  and  an  adjudication  in  bankruptcy.  This 
Courts  consisting  of  myself  and  Parke  and  Platt^  BB.,  my  Brother 
Martin  dissenting^  held  that  it  could  not ;  and  upon  the  ground 
that  in  the  Exchequer,  if  the  right  of  the  Crown  and  that  of  a 
subject  at  all  interfere  with  each  other  with  respect  to  matters 
arising  on  the  same  day^  although  the  act  of  the  Crown  may 
have  been  posterior  to  that  of  the  subject,  still  it  should  have 
priority.  That  decision^  probably  in  consequence  of  the  dissent 
of  my  Brother  Martin,  was  taken  to  the  Exchequer  Chamber, 
and  affirmed  by  the  unanimous  decision  of  that  Court.  The 
judgment  there  was  delirered  by  Coleridge.  J.,  and  proceeded 
on  a  different  footing,  not  at  all,  however,  repudiating  the  doctrine 
of  this  Court,  that  the  right  of  the  Crown  would  prevail  in  all 
contests  between  the  Crown  and  a  subject  where  the  question 
was  which  was  to  have  priority.  But  the  judgment  of  the 
Exchequer  Chamber  proceeded  on  a  broader  and  wider  principle, 
viz.  that  whether  between  the  Crown  and  a  subject,  or  between 
subject  and  subject,  judicial  proceedings  are  to  be  considered  as 
having  taken  place  at  the  earliest  period  of  the  day  on  which 
they  are  done.  It  was  there  expressly  stated  that  the  Court  will 
inquire  what  time  a  party  does  a  particular  act — e.  g.  filing  a 
bill  or  delivering  a  declaration — and  for  that  purpose  will  ascer- 
tain the  hour  at  which  the  Courts  were  sitting,  &c. ;  but  the 
Court  lays  down  this  rule — *'  It  is  otherwise  with  regard  to  a 
judicial  proceeding.''  And  Shelle/s  case  (1  Uep.  93)  is  there 
cited,  where  a  recovery  suffered  on  the  first  day  of  term  was 
held  good,  although  the  party  had  died  that  morning  before  the 
Court  sat.  I  consider  that  case  of  Edward*  v^  Reg.  as  an 
undoubted  authority,  to  which  we  ought  to  conform.  Now,  it 
appears  to  me  that  signing  judgment  is  a  judicial  proceeding, 
and  consequently  to  be  considered  as  having  taken  place  at  the 
earliest  period  of  the  day  when  it  is  done,  and  therefore  not 
invalidated  by  what  occurred  in  the  present  instance.  I  also 
think  that  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  supplies 
very  good  reasons  confirmatory  of  this  view.  There  can  be  no 
doubt  that  by  the  common  law,  if  the  signing  of  this  judgment 
3  F  2 
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had  taken  place  out  of  term^  it  would  have  related  back  to  the 
preceding  term,  i.  e.  to  the  first  day  of  it.  This  the  Statute  of 
Frauds  considered  a  hardship,  for  a  man  might  have  sold  his 
estate,  and  yet  a  judgment  subsequently  signed  would  have 
bound  the  lands  in  the  hands  of  an  innocent  purchaser  for  value. 
To  meet  this  difficulty,  that  statute  renders  such  judgments 
valid  only  from  the  day  of  signing,  but  says  nothing .  about 
hours  or  minutes.  If,  therefore,  this  judgment  would  have  been 
good  before  the  Statute  of  Frauds,  it  ought  to  be  so  now, 
notwithstanding  the  death  of  the  defendant  on  the  same  day. 

A  case  of  CAici  v.  SmilA  (8  Dowl.  337)  has  been  adverted  to 
by  the  defendant's  counsel,  in  which  Ritterson,  J.,  ruled  that  he 
would  take  notice  of  a  fraction  of  a  day  where  a  fieri  facias  was 
issued  after  the  death  of  the  defendant,  and  on  the  same  day. 
Now  there  can  be  no  doubt  that  the  issuing  a  fieri  facias  is  a 
judicial  act,  as  well  as  signing  a  judgment — it  is  the  act  of  the 
Court,  not  of  the  party; — and  my  Brother  Williams  was 
probably  induced  by  the  authority  of  that  case  to  make  the 
present  order.  We  consider  that  case  to  be  more  in  accordance 
with  the  rules  of  common  sense  than  the  rule  I  have  stated 
relative  to  judgments  being  supposed  to  be  signed  at  the  earliest 
hour  of  the  day  when  they  are  signed ;  but  although  it  is  exceed- 
ingly desirable  that  all  the  decisions  of  the  Courts  should,  as 
far  as  possible,  be  in  accordance  with  the  decisions  of  common 
sense,  it  is  impossible  to  overrule  the  established  practice,  which 
is,  indeed,  the  law,  of  the  land  and  the  right  of  the  suitors.  If, 
therefore,  the  plaintiff  satisfies  us  that  by  this  practice  of  the 
Court,  the  signing  this  judgment,  which  is  a  judicial  act,  is  to 
be  considered  as  having  been  done  at  the  earliest  moment  of  the 
day>  it  is  the  law  of  the  land  and  the  right  of  the  suitors  that 
we  should  decide  according  to  the  established  practice,  although 
founded  on  a  fiction,  as  it  is  called.  In  truth,  however,  it  only 
amounts  to  this,  that  by  the  practice  of  the  Court  you  may 
inquire  whether  the  party  was  alive  on  the  day,  but  you  shall 
not  inquire  into  the  precise  time  of  his  death  on  that  day ;  and, 
indeed,  one  of  the  grounds  on  which  the  practice  was  established 
may  have  been  to  prevent  that  sort  of  inquiry. 
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I  therefore  think  that  this  rale  must  be  made  absolute^  ou  tlie 
ground  that  this  judgment  was  well  signed,  the  party  being 
alive  on  that  day  when  it  was  signed. 

Martin,  B. — The  case  is  concluded  by  that  of  Edwards  v.  Reg., 
which  must  be  taken  as  overruling  Chick  v.  Smith.  I  regret 
this,  and  think  the  Courts  ought  to  proceed  according  to  the  real 
truth. . 

Bramwbll,  B. — I  concur  in  thinking  the  case  concluded  by 
Edfwards  v.  Seg.  But  that  case  can  only  be  supported  on  the 
principle  that  judicial  acts  shall  have  precedence  of  others.  To 
give  a  priority  to  such  acts  you  must  suppose  them  to  have  been 
before  the  others.  It  is  not  that  you  do  not  inquire  into  facts, 
but  that  you  give  precedence  to  the  judicial  proceeding. 

Watson,  B. — I  am  of  the  same  opinion.  It  might  be  a  very 
convenient  thing  if  no  judgment  should  be  signed  after  the 
death  of  the  party  whose  rights  are  affected  by  it,  but  the  law  is 
otherwise. 

It  is  clear  that  this  judgment  would  have  been  good  at  com- 
mon law,  for  it  would  have  related  back  to  the  first  day  of  the 
term.  Its  effect  is  altered,  if  at  all,  by  the  Statute  of  Frauds, 
29  Car.  2,  c.  8,  which,  after  reciting — '^  Whereas  it  has  been 
found  mischievous  that  judgments  in  the  King's  Courts  at  West- 
minster do  many  times  relate  to  the  first  day  of  the  term  whereof 
they  are  entered,  Sec.,  and  bind  the  defendant's  lands  from  that 
time,  although  in  truth  they  were  acknowledged,  or  suffered, 
and  signed  in  the  vacation  time  after  the  said  term,  whereof 
many  time  purchasers  find  themselves  aggrieved'' — enacts,  in 
sect.  14,  that  the  judge  or  officer  signing  any  judgment  shall 
set  down  the  day  of  the  month  and  year  of  his  so  doing,  &c. ;  and 
by  sect  15,  such  judgments^  as  against  purchasers  bon&  fide  for 
valuable  consideration  of  lands,  &c.,  shall  in  consideration  of 
law  be  judgments  only  from  the  time  they  are  so  entered.  Then 
by  the  4  &  5  Will.  &  M.  c.  20,  no  judgment  not  docketed,  &c.  shall 
have  any  preference  against  heirs,  executors  or  administrators* 
Taking  it,  then,  that  as  regards  the  term  all  relation  is  taken 
away,  this  is  a  judicial  act  which  takes  place  on  a  given  day,  no 
fractions  of  which  are  recognised  by  law. 
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I  thinks  with  the  rest  of  the  Court,  that  Edward*  v.  Reg,  must 
prevail  here.  As  to  Chick  v.  Smitky  the  point  there  was  neither 
so  strongly  argued  nor  so  fully  considered  as  in  Edwards  v.  Reg. 
But  even  supposing  that  case  an  authority  on  the  point,  Edwards 
V.  Reg,  is  a  later  authority  the  other  way ;  and  in  administering 
the  law  we  must  abide  by  that  later  authority. 

Moreover,  if  a  judgment  is  wrongly  signed  error  will  lie  upon 
it,  though  we  may  not  be  able  to  deal  with  it  on  motion. — Rule 
aheolute. 


Quicquid  plantatur  solo  Bolo  oedit.  The  owner  of  the  land,  is  the  rightful 
owner  of  eyery  thing  affixed  to  it. 

Omne  quod  solo  iniedificatur  solo  cedit.  All  fixtures  belong  to  tlie  owner  of 
the  soiL 

Oujus  est  solum  ejus  est  usque  ad  oeelum  «t  inferos.  The  owner  of  the  soil  is 
the  proprietor  of  everything  above  it  and  below  it. 

Quod  ediftoatur  in  are&  legata  cedit  legato.  By  a  devise  of  land,  all  fixtures 
upon  it  pass  to  the  devisee. 

Messis  sequitur  sementem.    The  sower  will  have  the  crop. 

A  zemindar^  previously  to  bis  default  and  consequent  sale  for 
arrears  of  revenue^  had  planted  fruit  trees  and  claimed  exclusive 
right  to  the  fruit  and  proprietary  title  in  the  trees.  In  reversal 
of  the  decree  of  the  lower  appellate  Court,  held,  that  the  pro- 
prietary title  in  the  trees,  passed  with  the  proprietary  title  in  the 
land.     Gouree  Opadya,  appellant^  2nd  March,  1852. 

In  a  case,  in  which  the  question  arose  as  to  the  proprietary 
title  in  certain  lands,  from  which  the  water,  which  originally 
formed  a  julkur,  had  receded,  held  that  the  ruling  of  the  lower 
Court  was  incorrect,  as  to  the  mere  fact  of  the  water  drying  up, 
having  in  any  way  altered  the  proprietary  title  in  the  lands, 
23rd  August,  1853.    Issure  Chunder,  appellant. 

Note, — Where  the  increment  is  gradual,  the  doctrine  of  acces- 
sion applies ;  but  apart  from  this  the  water  belonged  to  the  pro- 
prietor of  the  land  and  cujus  est  solum  ejus  est  usque  ad  cselum,  and 
therefore  the  mere  drying  up  of  the  water  could  in  no  way  affect 
the  proprietary  title  in   the  land.     Under  the  second  of  these 
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maxims^  would  come  questions  for  the  possession  of  fixtures^ 
erected  without  special  covenants  between  landlord  and  tenant. 

Note. — '^Land  in  its  legal  signification  has  an  indefinite 
extent  upwards,  so  that  by  a  conveyance  of  land  all  buildings 
growing  timber  and  water,  erected  and  being  thereupon  shall  like- 
wise pass/'  Broome,  Leg.  Max.  p.  289.  In  a  sale  of  land  or  a 
house,  all  fixtures  are  included,  although  they  may  not  have  been 
specified  by  the  seller ;  fixtures  comprising  all  such  things,  as  can- 
not be  removed  without  actually  deteriorating  the  thing.  In  a  sale 
of  a  house,  the  foundation  and  superstructure,  the  windows  and 
doors,  are  necessarily  included,  but  not  loose  shades  and  huts 
which  may  be  removed  without  injuring  the  house.  In  a  sale  of 
land,  the  trees  upon  it  are  included ;  because  they  are  connected 
with  the  land  in  the  nature  of  fixtures,  and  there  was  no  inten- 
tion of  cutting  them  down ;  but  neither  the  corn  growing  on 
the  lands  nor  the  fruit  upon  the  trees,  follow  the  land,  as  they 
were  intended  to  be  cut  down  and  gathered.  Hedaya,  Vol.  II. 
p.  502. — Elberling,  p.  195,  on  Sales,  art.  896.  In  a  sale  of  a 
julkur,  the  profit  is  limited  to  the  fishing,  or  other  incidental 
advantage,  the  land  does  not  pass  to  the  purchaser.  In  a  sale 
of  a  jheel,  the  land  is  included.  Lukkee  Dasee,  appellant,  S.  D.  A. 
Eep.  Vol.  II.  p.  51.  In  a  sale  of  a  bunkur  only  the  right 
to  the  profit  arising  from  trees  of  spontaneous  growth  is  sold 
and  the  owner  of  the  land,  may  cut  down  trees  to  clear  the 
lands  for  cultivation,  but  should  he  fail  to  do  so,  he  is  responsi- 
ble to  the  owner  of  the  bunkur  to  whom  the  timber  of  such 
felled  trees  belong.  Bysuntu  Mojumdar,  S.  D.  A.  Rep,  Vol.  II. 
p.  1 05,  Elberling. — Idem. 

This  maxim  applies  to  cases  in  which  a  party  erects  buildings 
upon  his  own  lands  to  the  prejudice  of  adjoining  premises,  by  ob- 
structing the  light,  &e. 

There  are  some  qualifications  to  the  maxim  quicquid  plan- 
tation, noted  in  Broome,  p.  297,  1st,  with  reference  to  trees. 
2nd,  implements.     3rdly,  newly  growing  crops.    4tlily,  fixtures. 

In  this  country  generally  leases  in  perpetuity  are  obtained 
by  persons  desirous  of  planting  or  building,  and  the  rule  as  in 
England  would  not  apply,  as  between  landlord  and  tenant,  the 
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conditions  of  the  lease  would  genei*ally  settle  the  question  as  to 
the  right  to  timber  or  buildings. 

2ndly. — As  to  implements  "  messis  sequitur  sementem/'  where 
an  uncertain  state  is  determined  between  the  period  of  sowing 
and  cutting  the  crop^  the  cultivator  to  use  untechnical  lan- 
guage will  have  the  crop,  such  cultivation  of  course  being 
legal,  otherwise  it  would  seem;  if  the  tenant  surrendered,  or 
forfeited  his  lease  bj  violation  of  its  terms ;  but  the  maxim, 
messis  sequitur  sementem  will  generally  apply. 

3rdly.  The  newly  growing  crop. — That  is  sown  within  the 
term  coming  to  maturity  after  its  expiration.  This  will  be 
either  determined  by  conditions  of  lease  or  the  customs  which 
prevail  on  the  spot, 

4thly.  Fixtures. — With  reference  to  tliese,  the  English  rules 
will  be  much  relaxed,  the  customs  in  this  country  being  mate- 
rially different.  A  fixture  is  designated  as  ^'  quod  ex  aedibus 
non  facile  divellitur.''  It  would  be  beyond  the  purpose  of  a 
note  book  to  enter  further  into  these  questions.  Caution  in 
applying  these  maxims  is  necessary,  and  generally,  ''  consuetude 
manerii  et  loci  observanda  est,'^  which  we  may  render,  that  the 
social  custom  of  any  estate,  district  or  country  will  preferentially 
be  considered,  in  adjudicating  upon  cases  dependant  thereon. 
Thus  in  an  action  as  to  the  proprietary  dues  upon  iron  ore,  held 
that  they  do  not  necessarily  belong  to  the  proprietor  of  the  soil, 
if  according  to  the  local  usage,  such  property  has  been  custom- 
arily considered  distinct  from  the  soil. — S.  D.  A.  8 1st  July, 
1811,  Vol.  I.  p.  144. 

The  case  Hutchinson  v.  Kay,  Jurist,  July  18th,  1857,  is  a 

good  illustration  of  what  fixtures  are  as  contradistinguished  from 

moveables  and  accordingly  the  case  is  annexed — e.  v. 

ROLLS  COURT. 

Hutchinson  v.  Khy,— Feb,  20eA,  Zlst,  23rrf,  and  2Uh. 

Fixtures — "  Machinery  belonging  to  milP^ — Looms. 

Upon  the  sale  or  mortgage  of  a  mill,  looms  used  in  the  mill, 
not  attached  to  the  freehold,  but  removeable  at  pleasure,  held 
not  to  pass  under  the  general  words  "  machinery  belonging  to 
mill.'' 
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By  an  indentare  of  mortgage^  dated  tbe  15th  October,  184t7, 
the  defendaats   George  Fletcher  and  John  Fletcher,    cotton 
manufacturers,  in  consideration  of  2000/.,  assigned  to  the  defend- 
ant John  Robinson  Kay  a  certain  plot  of  leasehold  land  situate 
at  Unsworth,  in  the  county  of  Lancaster,  upon  which  a  cotton 
mill  and  other  buildings  had  been  erected,  ^'  and  also  all  that 
and  those  the  mill  or  factory,  weaving  sheds,   warehouse,  engine* 
house,  boiler-house,  cottages,  and  other  erections  and  buildings 
erected  and  standing  and  being  upon  the  said  plot  of  land,  or 
on  some  part  thereof,  together  with  all  and  every  the  rights, 
members,  and  appurtenances  thereunto  belonging  or  in  anywise 
appertaining,  together  with  the  steam-engines,  boilers,  shafting, 
piping,  mill-gearing,  gasometer,   gas-pipes,  drums,  wheels,  and 
all  and  singular  other  the  machinery,  fixtures,  and  effects  fixed 
up  in,  or  attached  or  belonging  to  the  said  mill  or  factory,  build- 
ings, and  premises  f'  to  hold  the  said  several  premises  unto  the 
said   John   Robinson   Kay,   his  executors,  administrators,    and 
assigns,  as  to  the  said  land  and  buildings,  for  the  residue  of  the 
term  of  years  therein ;  and  as  to  the  said  machinery,  fixtures, 
and  other  effects,  as  and  for  his  and  their  own  goods  and  chattels, 
subject  nevertheless  to  the  proviso  for  redemption  in  the  said 
indenture  contained.     The  deed  also  contained  a  power  of  sale 
in  default  of  payment  of  principal  and  interest.  By  an  indenture, 
dated  the  9th  June,  1852,  and  made   between  the  said  Messrs. 
George  and  John  Fletcher  of  the  first  part,  John  Fletcher  of  the 
second  part,  and  William  Hutchinson,  John  Hutchinson,  and 
John  Openshaw   (the  plaintiffs)   of  the  third  part,  the  Messrs. 
Fletcher  assigned,  inter  alia,  the  piece  of  land  at  Unsworth,  with 
the  buildings,  machinery,  fixtures,  and  effects  comprised  in  the 
mortgage  to  John  Robinson  Kay,  and,  subject  to  his  mortgage, 
to  secure  to  the  Messrs.   Hutchinson  and  John  Openshaw  the 
sum  of  1500/  and  interest  which  was  thqn  due  from  the  Messrs. 
Fletcher  to  them.     On  the   1st  August,  1853,  Messrs.  George 
and  John  Fletcher  took  George  Freeman  into  partnership,  but 
on  the  25th  September,  1854,  the  partnership  was  dissolved  as 
from  the  SOth  September,  ISSi,  and  it  was  agreed  that  the  mill 
or  factory,  with  the   cottages   and   all   the   machinery  before 
8  o 
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described,  which,  subject  to  the  mortgage^  formed  part  of  the 
joint  stock  of  the  partnership,  and  also  all  the  stock-in-trade  and 
effects  belonging  to  the  partnership,  should  be  assigned  to  George 
Freeman  absolutely,  for  his  own  use.  On  the  29th  March,  1855, 
the  said  John  Robinson  Kay,  in  exercise  of  the  power  contained 
in  the  indenture  of  October,  1847,  put  up  the  leasehold  premises, 
machinery,  and  effects  for  sale  by  auction.  In  the  particulars  of 
sale  they  were  described  as  folloVs : — "  All  that  mill  or  manufac« 
tory  situate  at  Unsworth,  in  the  county  of  Lancaster,  lately  in 
the  occupation  of  Messrs.  Fletcher  and  Freeman,  but  now  in 
the  occupation  of  Mr.  Freeman,  and  used  for  manufacturing 
ginghams,  drills,  and  fancy  goods,  together  with  the  weaving 
sheds,  steam-engine,  boiler,  shafting  pipes,  mill-gearing,  gaso- 
meter, gas-pipes,  and  other  the  machinery  and  fixtures  fixed 
up  in  and  attached  and  belonging  to  the  said  mill,  and  also 
all  those  five  cottages  adjoining  the  said  mill,  three  of  which 
are  used  for  the  purposes  of  the  said  mill.'^  Messrs.  Hutchin- 
son and  Openshaw,  the  plaintiffs,  by  their  agent,  became  the 
purchasers  at  the  said  sale  for  the  sum  of  2285/.  At  the  dat«  of 
the  mortgage  of  October,  1847,  there  were  in  the  mill  220  looms, 
which  were  employed  in  the  manufacture  there  carried  on. 
Twenty-four  looms  were  afterwards  added.  The  looms  were 
steadied  for  working  by  placing  each  of  the  four  legs  of  the  loom 
in  an  iron  cup,  called  a  "  loom  foot,^'  surmounting  an  iron  cylin- 
dei^,  which  was  let  into  a  hole  drilled  in  the  flag  pavement  of  the. 
mill.  The  amount  of  the  purchase  money  exceeded  the  sum  due 
to  John  Robinson  Kay  upon  his  mortgage.  The  sum  of  1197/. 
lis.  llrf.,  with  an  arrear  of  interest,  was  due  to  Messrs.  Hutch- 
inson and  Openshaw,  and  they  instituted  this  suit  against 
John  Robinson  Kay  for  a  specific  performance  of  the  agreement, 
and  to  have  it  declared  that  the  steam-engines,  boilers,  shafting 
pipes,  mill -gearing,  gasometers,  gas-pipes,  drums,  wheels,  machi- 
nery, and  effects  whether  landlord's  fixtures,  or  tenant^s  fixtures,  or 
not  fixtures  at  all,  which  at  the  dates  of  the  deeds  of  the  15th 
October,  1847,  and  the  9th  June,  1852,  respectively,  were  fixed  up 
in  or  attached  or  belonging  to  the  mill  or  factory,  buildings,  and 
premises,  were  thereby  well  and  effectually  assigned,  and  included 


Digitized  by 


Google 


411 

such  number  of  looms  as  before  mentioned^  and  that  the  S£0 
looms  were  then  legally  vested  in  John  Robinson  Eay  under  the 
indenture  of  the  15th  October,  1847,  and  that  the  plaintiffs 
were  entitled  to  the  same  as  purchasers,  or  otherwise  that  they 
were  entitled  to  them  as  mortgagees  under  the  deed  of  the  9th 
June,  1852,  and  that  as  such  mortgagees  they  were  entitled  to 
the  twenty-four  looms,  and  all  such  other  (if  any)  of  the  personal 
chattels  as  were  not  included  in  the  agreement. 

R.  Palmer,  Q.  C,  and  JBird^  for  the  plaintiffs,  contended  that 
the  mill  did  not  answer  the  description  without  the  looms,  and 
that  the  looms  passed  by  the  mortgage  and  agreement  for  sale. 
[They  cited  Whitmore  v,  JEmpson,  (ante,  p.  230) ;  Trappes  v. 
ffarter,  (2  Cr.  &  M.  153) ;  Ex  parte  Barclay,  (5  De  G.,  Mac.,  & 
G.  403) ;  Place  v.  Fogg,  (4  Man.  &  R.  277) ;  LusAington  v. 
Sewell,  (1  Sim.  435) ;  Mather  v.  Frazer,  (2  Kay  &  J.  536)  ; 
Stewart  v.  Gameit,  (3  Sim.  398,  404)  ;  Wood  v.  Hewitt,  (8  Q.  B. 
913) ;  and  Amos  &  Ferraod  on  Fixtures.] 

Follett,  Q.  C,  for  the  defendant  Kay,  cited  Bed  v.  Rebow,  (1 
P.  Wms.  94) ;  EotAam  v.  Satton,  (15  Ves.  319,  326)  ;  Ivison  v. 
Oassiot,  (3  De  G.,  Mac,  &  G.  958) ;  Pope  v.  Wkitcomie,  (3  Russ. 
124) ;  Hellawell  v.  Eastwood,  (6  Exch.  295) ;  and  In  re  ITrigAt'e 
Trusts,  (15  Beav.  367). 

Lloyd,  Q.  C,  and  C.  Hall,  for  the  defendant  Freeman. 

R.  Palmer,  Q,  C,  in  reply, 

Fei.  %Uh. — Sir  J.  Romilly,  M.  R. — Practically  the  same 
question  arises  under  the  deed  and  under  the  contract  for  sale. 
The  bill  is  filed  for  the  specific  performance  of  the  contract,  and 
also  to  obtain  payment  of  what  is  due  to  the  plainti&  upon 
their  mortgage,  with  the  view  of  making  the  mortgaged  proper- 
ty available  for  the  payment  of  what  is  due  to  the  plaintiffs. 
The  manner  in  which  this  object  is  carried  out  is  not  very  ma- 
terial. The  property  comprised  in  the  mortgage  is  the  mill, 
factory,  weaving  sheds,  warehouse,  engine-house,  boiler-house, 
cottages,  and  other  erections  and  buildings  erected  and  standing 
and  being  upon  the  plot  of  ground,  "  together  with  all  and  every 
the  rights,  members,  and  appurtenances  thereunto  belonging, 
together  with  the  steam-engines,  boilers,  shafting,  piping,  mill- 
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gearing,  gasometer,  gas^pipes,  drams,  wheels,  and  all  and  singu- 
lar other  the  machinery,  fixtures,  and  effects  fixed  up  in,  or 
attached  or  belonging  to,  the  said  mill,  or  factory,  buildings  and 
premises."  I  am  of  opinion,  upon  the  construction  of  these 
words,  that  the  mill,  and  everything  that  properly  belongs  to 
the  mill,  is  comprised  in  the  mortgage.  The  furniture  of  the 
mill  cannot  properly  be  said  to  belong  to  the  mill ;  it  is  liable  to 
be  changed  from  time  to  time.  The  mill  is  a  building  erected 
for  the  employment  of  steam  power  for  various  purposes,  such  as 
weaving,  spinning,  turning,  and  the  like,  and  it  depends  upon  the 
purpose  to  which  the  mill  is  applied,  whether  it  shall  be  furnished 
with  machinery  of  one  description  or  another.  I  do  not  hesitate 
to  express  my  opinion  that  "  looms*'  aie  machinery.  Upon  that 
point  I  think  there  can  be  no  doubt ;  the  only  question  is,  whe- 
ther they  are  properly  machinery  "  belonging  to  the  mill.''  In 
one  sense,  no  doubt  they  belong  to  the  mill,  because  they  are 
put  into  the  mill;  but  I  read  the  words  "  belonging  to  the  mill" 
as  meaning,  necessarily  and  essentially  forming  part  of  the  mill, 
to  whatever  purpose  the  mill  may  be  applied.  In  this  sense,  the 
steam  power,  the  gas-lighting,  and  the  like,  do  form  part  of  a 
mill.  The  looms  are  merely  accidental,  and  no  more  form  part 
of  the  mill  than  a  carpet  forms  part  of  a  house.  If  a  house  and 
all  the  things  belonging  to  the  house  were  assigned,  the  furni- 
ture, unless  specified,  would  not  necessarily  be  included.  I  am 
also  of  opinion,  that  upon  an  ordinary  sale  of  the  mill  by  auction 
the  mere  looms  would  not  be  included,  and  that  a  person  who 
intended  and  expected  that  the  looms  would  pass,  would  first 
inquire  whether  they  formed  a  portion  of  the  property  sold. 
As  to  the  word  ^^  fixtures,"  I  am  of  opinion  that  these  looms 
are  not  fixtures  in  any  proper  sense  of  the  term.  As  I  have 
already  said,  they  are  clearly  machinery ;  and  the  question  is 
whether  looms  which  are  fitted  up  in  the  mill  for  the  manu- 
facture of  particular  articles  can  be  said  to  be  machinery  belong- 
ing to  the  mill.  I  am  of  opinion  that  they  cannot,  and  that 
upon  the  true  construction  of  the  contract  these  looms  do  not 
pass.  I  have  some  difficulty  as  to  the  form  of  the  order.  It  is 
clear  that  there  must  be  a  conveyance  of  the  property  sold,  and 
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an  account  taken  of  what  is  due  to  the  plaintiflfs  for  princi- 
pal and  interest ;  but  I  am  of  opinion  that  the  plaintiffs  must 
pay  the  costs  up  to  and  including  the  hearings  since  they  have 
been  occasioned  solely  by  the  contest  as  to  the  construction  of 
this  instrument. 

A*^  a  publican^  being  indebted  to  B.^  deposited  with  him  the 
lease  of  a  pnblio-house  and  other  house^  accompanied  by  a  me- 
morandum expressly  constituting  B.  equitable  mortgagee  of  the 
leasehold  premises,  and  of  the  fixtures  to  the  premises  belong- 
ing. A.  remained  in  possession  of  the  premises,  and  became 
bankrupt: — Held,  reversing  the  decision  of  the  commissioner, 
that  the  fixtures,  consisting  of  ordinary  house  fixtures  and  trade 
fixtures,  were  not  in  the  order  and  disposition  of  the  bankrupt, 
within  the  125th  section  of  the  12  and  13  Vict.  c.  106,  but  be- 
longed to  the  mortgagee.  Barclay ^  Ex  fiarte,  5  De  G.  Mac.  and 
G.403;  iJur.,  N.  S.,  1145  ;  25  L.  J.,  Bank.,  \.— Digest,  Jurist. 
By  the  word  '^  fixtures,^'  the  Court  understood  such  things 
as  are  ordinarily  affixed  to  the  freehold  for  the  convenience  of 
the  occupier,  and  which  might  be  removed  without  material 
injury  to  the  freehold,  and  the  removal  of  which  by  a  tenant 
would  not  give  a  ground  of  action  to  the  landlord ;  the  autho- 
rities on  the  subject  reviewed. — Idem. 

The  annexed  cases  might  illustrate  the  maxim ''  sic  utere  tuo,'' 
&c.,  but  where  the  property  in  the  minerals  is  in  others,  and 
injury  is  done  to  the  buildings  on  the  surface,  or  to  the  property 
in  the  tenant  or  owner  of  the  surfiMse;  the  annexed  case  will  be 
in  point. 

A  declaration  alleged  that  G.  occupied  buildings,  the  reversion 
belonging  to  the  plaiutifi*,  and  that  the  plaintiff  was  entitled  to 
have  the  building  supported  by  the  contiguous  mines  under 
gpround ;  but  the  defendant  wrongfully,  carelessly,  negligently^ 
and  improperly,  and  without  leaving  proper  and  sufficient  sup- 
port, worked  ooal  mines  contiguous  to  and  under  the  buildings, 
whereby  the  foundations  were  weakened  and  the  buildings  were 
injured,  and  the  ground  on  which  they  stood  gave  way.  Also 
that  the  defendant,  being  tenant  of  closes  of  which  the  reversion 
belonged  to  the  plaintiff,  wrongfully,  carelessly,  negligently,  and 
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improperly,  and  without  leaving  proper  and  sufficient  support, 
worked  coal  mines  contiguous  to  and  under  the  closes,  and 
took  away  coals  and  earth  out  of  the  mines,  whereby  the  sur- 
face of  the  closes  gave  way,  to  the  damage  of  the  plaintiff's 
reversion.  Plea,  that,  before  the  committing  the  grievances, 
and  before  the  plaintiff  had  any  interest  in  the  buildings  or 
closes,  A.  was  seized  in  fee  of  the  land  on  which  the  buildings 
were,  and  of  the  closes,  and  of  the  mines ;  and,  by  deed,  grant- 
ed to  B.  in  fee  the  lands,  the  mines  of  coals,  with  free  leave  and 
liberty  to  sink,  work,  and  win  the  same,  and  to  drive  drifts, 
make  water  gates,  or  use  any  other  way  or  ways  for  the  better 
and  more  commodious  working  and  winning  the  same,  excepted 
and  reserved  to  P.,  his  heirs  and  assigns,  A.  satisfying  and  pay- 
ing to  B.,  his  heirs  and  assigns,  treble  damages  for  such  loss  or 
damage  as  should  be  sustained ;  and  that,  by  the  deed,  A.  cove- 
nanted that  he,  his  heirs  and  assigns,  would  pay  to  B.,  his  heirs 
and  assigns,  treble  the  damages  sustained  by  reason  of  the 
digging,  working,  sinking,  breaking  of  grounds,  and  wayleave, 
or  other  matter  or  thing  used  or  exercised  in  working  or  leading 
coals.  That  A/s  right  to  the  mines  and  working  came  by 
assignment  to  the  defendant,  who  worked  the  mines,  and  did 
acts  necessary,  needful,  and  convenient  for  the  working,  and,  in 
so  doing,  caused  the  damages,  doing  no  unnecessary  damage,  the 
acts  being  necessary  for  the  working,  sinking,  digging,  and  win- 
ning the  minerals.  The  defendant  did  the  acts  carefully,  dili- 
gently, skilfully,  and  properly,  and  according  to  the  course  and 
practice  of  mining  used  and  approved  of  in  the  county  where 
the  mines  were  situate,  and  not  wrongfully,  carelessly,  negligent- 
ly, or  improperly;  the  defendant  being  ready  to  pay  to  the 
plaintiff  damages  according  to  the  covenant,  which  acts  were  the 
acts  complained  of: — Held,  on  demurrer,  a  bad  plea,  the  occupier 
of  the  surface  having  a  prim4  facie  right  to  the  support,  and  the 
deed  not  authorising  any  working  in  derogation  of  such  a  right. 

Smart  v.  Morion,  5  El.  &  Bl.  30;  1  Jur.,  N.  S.,  825;  25  L. 
J.,  Q.  B.,  'Stm.— Digest,  Jurist. 

The  plaintiff  also  replied  that  the  works  done  were  not  neces- 
sary for  the  working,  and  not  done  carefully,  skilfully,  or  pro- 
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perly,  or  according  to  the  custom  of  the  county.  It  was  shewn 
that  the  defendant  had  not,  in  fact,  left  supports,  and  that ' 
damage  had  accrued  therefrom,  but  that,  if  he  was  not  bound  to 
leave  supports,  the  work  was  necessary  for  winning  all  the  coal, 
and  properly  executed ;  and  it  was  attempted  to  shew  that,  some 
years  after  the  execution  of  the  deed,  it  had  become  customary 
to  win  all  the  coal  without  leaving  supports  : — Held,  that  the 
plaintiff  was  entitled  to  the  verdict,  the  defendant  being  bound 
to  leave  supports,  and  therefore  the  works  not  having  been  pro- 
perly executed ;  and  the  custom  at  the  time  of  executing  the 
deed  being  the  custom  to  which  the  plea  must  be  understood  to 
refer. — Id. 

The  plaintiff  also  now  assigned  for  acts  done  in  excess  of  the 
rights  shewn  by  the  plea : — Held,  that  he  was  entitled  to  a  ver- 
dict, the  working  without  leaving  supports  being  an  act  not 
authorised  by  the  deed. — Id. 

A  commissioner  under  an  inclosure  act  made  an  award  in 
1770,  allotting  a  portion  of  surface  land  to  P.,  and  the  minerals 
underneath  the  same  land  to  H.  The  award,  executed  by  P. 
and  other  landowners  but  not  by  H.,  contained  a  covenant  by 
the  several  proprietors,  parties  thereto,  stating,  '^  that  the  mines 
so  allotted  may  for  ever  after  be  held  and  enjoyed  by  the  persons 
to  whom  the  same  are  assigned  according  to  the  true  intent  of 
this  award,- and  be  worked  and  gotten  accordingly  without 
interruption  of  any  other  persons  parties  thereto,  and  those 
claiming  under  them  respectively,  who  for  the  time  being  may 
be  owners  of  the  surface  under  which  such  mines  are  situate, 
and  without  being  subject  or  liable  to  any  action  for  damage  on 
account  of  working  the  same  by  reason  that  the  surface  may  be 
rendered  uneven  and  less  commodious  to  the  occupiers  thereof 
by  sinking  in  hollows,  or  being  otherwise  defaced  and  injured. 
The  proprietors  having  agreed  with  each  other  to  accept  their 
respective  allotments,  subject  to  any  inconvenience  or  incum* 
brance  which  may  arise  from  the  cause  aforesaid.^'  Houses  were 
afterwards  built  upon  the  land  of  P.,  and  more  than  twenty 
years  after  the  erection  of  the  houses,  the  surface  land  and  houses 
were  injured  by  the  subsidence  of  the  soil,  caused  by  the  work- 
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iDg  of  the  underlying  minerals.  The  working  had  been  carried 
on  without  any  negligence  on  the  part  of  the  owner,  and  accord- 
ing to  the  custom  of  mining  in  the  neighbourhood : — Held,  that 
P.  had  acquired  the  title  to  the  surface  soil  with  only  a  qualified 
right  of  support,  according  to  the  covenant,  and  could  not, 
therefore,  maintain  an  action  for  the  damage  caused  to  the  surface 
by  the  usual  and  proper  working  of  the  minerals.  Rawboii^m  v. 
trileon,  2  Jur.,  N.  S.,  786;  26  L.  J.,  Q.  B.,  S62.—l)i^esl,  JurUt. 

Held  also,  that,  under  the  circumstances,  no  fresh  easement 
giving  a 'right  of  action  had  been  acquired  in  respect  of  the 
houses  that  had  been  erected  upon  the  land  for  more  than  twenty 
years  before  the  injury  complained  of. — Id. 

The  rule  to  be  observed  in  such  case  is  given  below. 

Upon  the  severance  of  the  surface  and  the  minerals  into  se- 
parate tenements,  to  be  held  by  separate  owners,  an  arrange- 
ment may  effectually  be  made  by  which  the  owner  of  the  surface 
may  take  it  with  a  qualified  right  to  support  from  the  subjacent 
strata.  Rmbotham  v.  WiUon,  2  Jur.,  N.  S.,  786  ;  25  L.  J.,  Ql 
B.,  S62,—Diffest,  Jurist. 

An  allottee  of  the  surface  of  common  land  under  an  inclosure 
act,  reserving  the  minerals  to  the  lord  of  the  manor,  has  a  primd 
facie  right  to  support  from  the  subjacent  strata.  Roberts  v. 
ffaines,  2  Jur.,  N.  S.,  999  ;  25  L,  J.,  Q.  B.,  SbS.— Digest,  Jurist. 

An  inclosure  act  provided,  that  the  lord  of  the  manor  should 
have  power  to  enter  upon  the  waste  lands  allotted  thereby,  and 
dig  for  and  get  minerals,  and  erect  works  for  the  purpose,  mak- 
ing satisfaction  to  the  persons  whose  allotments  should  be  thereby 
damaged  or  injured.  Another  clause  provided,  that  the  lord 
should  upon  no  account  open,  dig,  or  carry  on  any  work  on  the 
surface  within  forty  yards  of  any  dwelling-house,  nor  get  any 
coal  rTnder  any  dwelling-house  within  the  perpendicular  distance 
of  forty  yards;  and  power  was  given  to  persons  entitled  to 
dwelling-houses  to  inspect  the  mines,  in  order  to  see  whether 
works  were  carried  on  within  the  prohibited  distance  : — Held, 
that  the  effect  of  this  was  to  give  the  lord  a  right  of  entering 
upon  the  surface  of  the  allotments,  making  compensation  for 
surface-damage,  subject  to  an  absolute  prohibition  against  work- 
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iDg  at  all  within  forty  yards  of  a  dwelling-house,  but  that  it 
left  the  oommon-law  rights  of  the  allottees  untouched  in  other 
respects ;  and,  therefore,  that  the  lord  was  liable  to  an  action 
for  working  the  mines  so  as  to  cause  the  surface  to  subside, 
although  the  works  were  carried  on  in  a  proper  and  usual  manner, 
and  not  within  the  prohibited  distance.  BoberU  v.  Haines,  2  Jur. 
N.  S.,  999;  25  L.  J.,  Q.  B.,  853. 

As  to  the  law  of  fixtures,  the  case  of  Martin  and  another  may 
be  referred  to. 
Aethub  Mabtin  and  Another,  Executors  of  John  Jbnkii^s 
Matthews,  v.  Thb  Rev.  Bobebt  Rob. — Jan.  2^th. 

Rectory — Dilapidatiom — Hot^housei — Fixtures — Removal  by 
Executors. 

A  rector  erected  on  the  rectory  garden  two  hot-houses 
detached  from  the  parsonage-house.  They  consisted  of  low 
brick  walls,  on  which  mortar  was  spread,  and  bedded  into  this 
mortar  wooden  frames  and  glass-work,  the  glass-work  sliding 
up  and  down  on  puUies,  and  not  fixed.  After  his  death  his 
executors  removed  the  frames  and  glass-work,  doing  no  damage, 
except  what  was  unavoidable,  to  the  mortar.  The  succeeding 
rector  afterwards  took  possession  of  them:-^Held,  that  the 
executors  might  maintain  an  action  to  recover  their  value, 
inasmuch  as,  first,  the  character  of  the  building  would  have 
justified  the  rector  in  removing  the  whole  of  it  in  his  lifetime, 
without  rendering  his  executors  liable  for  dilapidations;  and 
secondly,  the  frames  and  glass-work,  being  removeable  without 
injury  to  the  freehold,  passed  as  a  personal  chattel  to  the  exe- 
cutors, and  were  removeable  by  them  within  a  reasonable  time. 

This  was  a  special  case,  stated  for  the  opinion  of  the  Court, 
without  pleadings,  by  order  of  a  judge.  The  Rev.  John  Jenkins 
Matthews,  deceased,  was  for  some  years  prior  to  and  up  to  the 
time  of  his  death,  rector  of  Melbury  Osmond,  in  the  county  of 
Dorset.  He  died  on  the  17th  October,  1855.  The  plaintiflFs 
are,  and  sue  as,  his  executors.  The  defendant  succeeded  Mr. 
Matthews  as  rector  on  the  17th  December,  1855,  and  is  entitled 
to  all  the  rights  and  benefits  attached  to  the  office  of  rector. 
Mr.  Matthews,  while  he  was  rector,  erected  at  his  own  expense, 
S  H 
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at  a  cost  of  aboat  600/.,  two  hot-houses  in  the  rectory  garden^  a 
short  distance  from  and  unconnected  with  the  rectory-house  or 
any  other  building,  as  shewn  in  the  accompanying  plans.  The 
walls  of  the  hot-houses  consisted  of  brick,  about  two  feet  high 
from  the  ground ;  over  these,  and  resting  on  the  brick  walls, 
was  the  frame  and  glass-work,  about  ten  feet  high  above  the 
brick,  and  this  frame  and  glass-work  was  bedded  in  mortar  in 
the  brick  walls.  The  glass-work  was  made  to  slide  up  and  down, 
and  was  worked  by  pullies,  and  was  in  no  way  fixed.  The  plain- 
tiffs, claiming  the  frame-work  and  glass-work,  removed  it  from 
the  mortar  in  which  it  was  bedded  on  the  brick  wall  therein^ 
doing  no  damage,  except  that  which  was  necessarily  done  to  the 
mortar  in  the  removal.  The  defendant  took  the  same  out  of 
their  possession,  and  claimed  and  claims  it  as  belonging  to  him 
as  rector.  The  plans  annexed,  with  the  matters  of  description 
thereon,  are  to  be  taken  as  part  of  the  case.  [The  brick  walls 
were  thereon  described  as  ^'  resting  on  the  solid  rock,  and  on  the 
average  sunk  into  the  same  about  twelve  inches  deep,  below 
floors,  excepting  in  the  boiler-house,  where  the  ground  is  dug 
out  to  a  depth  of  five  feet  to  the  floor/']  The  value  of  the 
property  is  agreed,  as  between  the  parties,  to  be  300/.  The 
question  for  the  opinion  of  the  Court  is,  whether  the  plaintifb 
were,  or  the  defendant  was,  entitled  to  the  property.  If  the 
former,  judgment  is  to  be  entered  for  them  for  the  sum  of  300/.  ; 
if  the  latter,  a  nolle  prosequi  is  to  be  entered ;  the  judgment  to 
be  for  costs  for  the  successful  party.  The  case  was  argued  in 
Michaelmas  Term,  1856*,  by 

Barstow,  for  the  plaintiffs. — First,  the  hot-houses  were  not 
attached  to  the  rectory-house;  it  is  the  same  as  if  they 
were  on  the  glebe  a  mile  from  the  house.  The  deceased  rector 
could  have  removed  the  hot-houses  without  being  guilty  of 
waste,  and  his  executors  have  the  same  right-  They  were  put 
up  by  him  for  his  own  convenience,  and  the  succeeding  rector 
would  not  be  bound  to  repair  them,  because  they  would  not  be 
received  by  him  as  part  of  the  rectory ;  nor  could  he  adopt  them 
as  part  of  the  rectory,  because  he  would  thereby  devolve  a 
*  Not.  14th,  before  Lord  Campbell,  0.  J.  Coleridge,  Wightman  and  Earl,  J.  J. 
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burthen  upon  his  successor.  (Wise  v.  Metcalfe,  10  B.  &  Cr. 
299).  In  Burn's  Eccle.  Law,  304,)  cited  in  Amos  and  Ferard 
on  Fixtures,  146,  2nd  ed.),  it  is  said,  ''  If  an  incumbent  enter 
upon  a  parsonage-house,  in  which  there  are  hangings,  grates, 
iron  backs  to  chimnies,  and  such  like,  not  put  there  by  the  last 
incumbent,  but  which  have  gone  from  successor  to  successor,  the 
executor  of  the  last  incumbent  shall  not  have  them,  but  it  seemeth 
they  shall  continue  in  the  nature  of  heir-looms ;  but  if  the  last 
incumbent  fixed  them  there  only  for  his  own  convenience,  it 
seemeth  that  they  shall  be  deemed  as  furniture  or  household 
goods,  and  shall  go  to  his  executors."  [Lord  Campbell,  C.  J. — 
What  is  said  there  would  not  apply  to  solid  buildings.]  Second- 
ly, the  question  whether  the  hot-houses  are  fixtures  is  to  be 
considered  as  between  two  successive  tenants  for  life,  and  not  as 
between  tenant  for  life  and  remainderman ;  f Huntley  v.  Russell,  1 3 
Q.  B.  572,  588 ;  13  Jur.  837,  839)  ;  and  the  criterion  is,  whe- 
ther  the  deceased  rector  was  bound  to  repair  the  erections.  [He 
cited  Culling  v.  Tufnall,  (2  B.  N.  P.  34)  ;  Grymes  v.  Boweren, 
(6  Bing.  437) ;  and  Wanshorough  v.  Maton,  (4  Ad.  &  El.  884).] 
In  Buckland  v.  Butterfield  (2  Br.  &  B.  54 ;  4  B.  Moo.  440)  the 
conservatory  was  attached  to  the  dwelling-house,  and  was  sub- 
stantially part  of  the  wall  of  the  house. 

Petersdorff,  contra. — Looking  to  the  character  and  nature  of 
the  buildings  in  question,  they  passed  to  the  succeeding  rector, 
and  were  so  far  attached  to  the  soil  as  to  be  inseparable  from  the 
freehold.  [Lord  Campbell,  C.  J. — Is  there  such  a  thing  as  a 
faculty  for  erecting  new  buildings  on  the  glebe ;  and  is  it  the  rule 
that  the  incumbent  is  not  bound  to  keep  in  repair  new  buildings, 
unless  erected  under  a  faculty  ?  Barstoxo, — In  Huntley,  v.  Bus- 
sell,  {13  Q.  B.  588,  589;  13  Jur.  839),  Patteson,  J.,  in  deliver- 
ing the  judgment  of  the  Court,  said,  ^'  It  was  urged  that  a 
faculty  or  license  from  the  bishop  was  necessary.  It  would  be 
desirable  and  proper  that  such  a  license  should 4il ways  be  obtained ; 
but  we  do  not  find  any  rule  of  law  which  makes  it  necessary."] 
In  Amos  and  Ferard  on  Fixtures,  145,  2nd  ed.,  it  is  said,  "  The 
claims  arising  between  persons  holding  ecclesiastical  benefices 
and  their  successors,  in  respect  of  annexations  made  by  them  to 
3  H  2 
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the  freehold,  seem  very  nearly  to  resemble  those  which  have  been 
the  subject  of  the  preceding  sections/'  viz.  the  claims  between  the 
personal  representatives  of  the  tenant  for  life  or  in  tail,  and  the 
remainderman  or  reversioner.  [Wt^Alman,  J. — ^The  remainder- 
man may,  if  he  pleases,  get  rid  of  new  buildings ;  not  so  the 
incumbent.  Lord  Campbell,  C.  J. — Then  it  follows  that  if  in 
these  hot-houses  the  vines  do  not  produce  grapes,  and  the  exotics 
die,  the  incumbent  is  still  bound  to  keep  them  up,  and  transmit 
them  to  his  successor.]  He  cited  Buckland  v.  JBuUerfield,  (4  B. 
Moo.  440) ;  Grymes  v.  Botoeren,  (6  Bing.  489) ;  and  Parke^  J., 
in  Bex  v.  Olley  Sutton,  Sufolk,  (1  B.  &  Ad.  161). 

Barstow,  in  reply. — As  to  the  time  of  the  removal  of  the 
erections  in  question,  it  is  said  in  Wms.  Exors.  631,  4th  ed., 
'^  In  the  case  of  a  tenant  for  life  or  in  tail,  his  executor  must,  it 
should  seem,  remove  the  fixtures  to  which  he  is  entitled  within 
a  reasonable  time  afler  the  death  of  the  testator .''  Cur.  adv.  vuH. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the 
Court. — In  this  case  the  testator,  Matthews,  being  incumbent 
of  Melbury  Osmond,  erected  on  the  rectory  garden,  on  a  spot 
entirely  detached  from  the  parsonage-house,  two  hot-houses, 
respectively  2£ft.  lOin.  and  47ft.  in  length,  by  14.  ft.  9in.  and 
1 7ft.  6in.  in  depth,  consisting  of  low  brick  walls,  on  which  mortar 
was  spread,  and  bedded  into  this  mortar  wooden  frames  and  glass- 
work,  the  glass-work  sliding  up  and  down  on  pullies,and  not  fixed. 
The  plaintiffs,  after  his  death,  removed  this  frame  and  glass- 
work,  taking  it  from  the  mortar  in  which  it  was  bedded,  doing 
no  damage  thereby,  except  what  was  unavoidable  to  the  mortar. 
The  defendant,  who  was  succeeded  as  rector,  afterwards  took  these 
materials  from  the  possession  of  the  plaintiffs,  claiming  them  as 
belonging  to  him  as  such  rector,  and  we  are  called  on  to  decide 
simply,  and  without  any  question  as  to  the  time  or  manner  of 
the  first  removal  by  the  plaintiffs,  in  which  of  the  two  parties 
was  the  property  in  the  materials  so  removed.  In  considering 
which  question  we  treat  the  removal  by  the  plaintiffs  as  having 
been  in  fact  effected  without  injury  to  the  freehold.  In  all  cases 
of  this  kind,  injury  to  the  freehold  must  be  spoken  of  with  less 
than  literal  strictness;  a  screw  or  a  nail  can  scarcely  be  drawn 
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without  some  attrition ;  and  when  all  the  harm  done  is  that 
which  is  unavoidable  to  the  mortar  laid  on  the  brick  walls^  this 
is  so  trifling  that  the  law^  which  is  reasonable,  will  regard  it  as 
none.  Upon  any  other  principle  the  criterion  of  injury  to  the 
freehold  would  be  idle.  We  have  found  no  decision  or  authority 
of  any  text-book  precisely  governing  this  case,  and  we  consider 
it  therefore  on  principle. 

In  the  first  place  it  seems  clear,  that  had  the  testator  in  his 
lifetime  done  what  the  plaintiffs  had  done  since  his  death,  the 
defendant  could  not  have  sued  them  for  dilapidations.  The 
character  of  the  building  would  have  justified  the  incumbent 
in  the  removal  of  the  whole  of  it ;  only  he  must  have  restored 
the  garden  to  its  former  condition,  if  in  the  removal  be  had 
occasioned  any  injury  to  it  amounting  to  waste.  For  the  duty 
of  a  present  and  the  right  of  a  succeeding  incumbent,  as  such, 
are  correlative.  Any  matter  of  needless  expense,  or  luxury,  or 
ornament,  in  which  the  present  incumbent,  to  gratify  his  own 
taste,  has  indulged  himself,  (blameably  or  not  is  immaterial,)  he 
is  not  only  not  bound,  but  he  ought  not,  to  transmit  to  his 
successor.  If  the  saccessor  may  recover  damages  from  the 
executors,  because  such  things  have  been  removed  by  their  testator, 
there  can  be  no  doubt  he  in  his  turn  must  maintain  them ;  and 
what  he  must  maintain,  he  must  also  restore  and  rebuild  when 
decayed  by  his  fault ;  and  so  the  benefice  will  become  permanently 
saddled  with  a  useless  burthen,  and  an  indefinite,  it  may  be 
ruinous,  expense.  Hothouses,  pineries,  and  conservatories,  do 
not  in  this  respect  differ  from  observatories,  menageries,  or 
aviaries ;  they  are  equally  what,  in  a  provincial  constitution  of 
1236,  (21  Hen.  8),  are  called  impenssB  voluptuosse,  as  distin* 
guished  from  neceseariae,  (cited  in  JFise  v.  Metcalfe,  10  B.  &  Cr. 
299,  314).  The  parsonage  and  the  glebe  are  for  the  decent  and 
suitable  residence  and  sustenance  of  the  incumbent,  and  are  to 
be  maintained,  according  to  the  intention  of  the  law,  out  of  the 
revenues  of  the  benefice.  This  parsonage  and  glebe  the  succeed- 
ing incumbent  is  entitled  to  receive  from  his  predecessor — the 
former  of  such  convenience  and  character  as  he  found  it,  and  in 
good   condition,   properly  repaired,   or  even  rebuilt  if  by  his 
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neglect  that  has  become  necessary;  the  latter  id  good  repair  and 
order,  with  its  buildings  and  fences.  Whatever  he  is  so  entitled 
to  receive  he  must  transmit ;  and  the  extent  to  which  in  any 
particular  case  this  reciprocal  right  and  duty  will  go  must  be 
determined  by  a  liberal  and  sensible  consideration  of  the  circum- 
stances. It  is  impossible,  from  the  nature  of  the  thing,  to  lay 
down  a  more  precise  rule.  Therefore  cases  may  occur  which  are 
near  the  dividing  line,  and  so  present  a  practical  difficulty.  But 
what  we  have  now  to  deal  with,  viz.  hot-houses  nearly  seventy 
feet  in  length,  present  none.  The  testator  did  an  unnecessary, 
probably  a  very  unwise  and  unsuitable  act,  in  erecting  them ; 
and  when  he  had  done  so,  there  was  a  locus  poenitentise.  Nothing 
prevented  him  from  removing  at  once  all  that  was  mere 
fixture,  and  this  is  all  that  we  need  decide  now ;  though,  as  we 
have  already  intimated  our  opinion,  we  should  have  no  difficulty 
in  deciding,  if  necessary,  that  he  might  have  removed  the  whole 
erection. 

Thus  far  we  have  been  upon  the  strict  law  of  dilapidations,  in 
which  the  deceased  incambent  is  always  supposed  to  have  com- 
mitted a  wrong,  for  which,  from  the  peculiar  nature  of  his 
holding  and  of  the  property,  there '  was  no  one  who  could  sue 
him,  but  for  which  by  the  custom,  and  contrary  to  the  general 
rule  of  law,  an  action  lay  against  his  personal  representatives ;  and 
it  is  only  with  reference  to  this  law  of  dilapidations  that  our 
previous  remarks  must  be  considered  as  made. 

It  is,  of  course,  a  different  and  perhaps  a  more  difficult  question, 
whether,  if  the  incumbent  at  his  death  leave  entire  on  the  glebe, 
and  in  good  repair,  an  erection  which  he  might  have  himself 
removed,  the  executor  may  within  a  reasonable  time  after  his 
death  remove  such  parts  of  it  as  are  in  their  nature  fixtures,  and 
capable  of  removal  without  injury  to  the  freehold.  The  case 
now  supposed  is  that  of  an  erection  which,  if  the  deceased  had 
left  out  of  repair,  the  successor  could  not  have  maintained  any 
action  for  dilapidation ;  which  he  himself,  therefore,  will  not  be 
bound  to  keep  in  repair ;  which  imposes  a  burthen  on  him  which 
he  may  remove ;  for  it  would  be  unreasonable  to  hold  that  he 
might  not  remove,  however  useless  or  unsuitable  to  the  living. 
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or  even  inconvenient  to  the  occupation  of  the  parsonage  or  glebe, 
that  which,  for  any  of  those  reasons,  he  was  not  bound  to  keep 
in  repair. 

The  question  thus  stated  clearly  stands  apart  from  the  peculiar 
law  of  dilapidations  ;  it  has  no  reference  to  the  character  of  the 
testator  as  incumbent  of  a  benefice,  or  to  the  relation  between 
him  and  the  defendant  as  predecessor  and  successor  in  the  same 
incumbency.  The  testator  has  committed  no  waste,  either 
voluntary  or  permissive ;  he  has  left  on  the  glebe  that  which  he 
might  have  removed,  and  which,  being  left,  imposes  no  duty  on 
the  successor ;  it  is  that  which,  if  he  had  himself  severed  it  from 
the  freehold,  would  clearly  have  reverted  to  his  personal  estate, 
and  gone  to  his  personal  representative.  Then  has  he,  by  leaving 
them  so  united  to  the  freehold  as  the  case  states,  annexed  them 
inseparably  to  it,  so  that  they  are  no  longer  part  of  his  personal 
estate  ?  Messrs.  Amos  and  Ferard^  in  their  excellent  book  on 
the  Law  of  Fixtures,  say,  (p.  129, 1st  ed. ;  p.  146,  2nd  ed.) — 
"  It  may,  it  is  conceived,  be  laid  down,  that  an  incumbent  or  his 
executor  will  in  general  be  entitled  to  fixtures  of  the  same 
description  as  those  which  form  part  of  the  personal  estate  of  a 
deceased  tenant  for  life.^'  It  may  be  worth  observing  that  there 
is  this  distinction  between  an  incumbent  and  an  ordinary  tenant 
for  life,  that  the  former  has  at  no  time  any  reversioner  with  any 
present  interests  or  rights ;  whereas,  when  the  latter  annexes 
anything  to  the  freehold,  or  in  any  way  meddles  with  it,  he 
annexes  to  or  meddles  with  that  in  which  some  other  person  or 
persons  has  or  have  at  the  moment  an  existing  interest,  which 
may  be  increased  or  decreased  in  value  by  what  he  does,  and 
which  the  law  will  protect.  But  neither  the  patron  of  the 
benefice  nor  the  future  unknown  successor  has  any  such  interest 
in  the  parsonage  or  glebe ;  if  any  one  can  interfere,  it  is  the 
ordinary,  and  he  not  in  respect  of  any  interest  vested  in  him, 
but  to  advance  the  general  public  object  of  endowments  to  the 
clergy.  This  seems  a  reason  for  enlarging  the  rule  as  between 
the  executor  and  successor,  where  the  subject-matter  of  dispute 
is  not  of  a  kind  that  can  be  considered  as  inalienably  attached 
to  the  benefice,  as  in  such  case  there  would  be  no  ground  even 
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for  the  interference  of  the  ordinary.  Sappose  the  case  of  an 
observatory,  which  an  incambent,  having  built,  shoold  take 
down  again,  it  would  be  absurd  to  talk  of  the  ordinary  interfer- 
ing to  prevent  him.  When,  however,  the  cases  between  the 
executor  of  the  tenant  for  life  and  the  remainderman  are  looked 
into,  they  will  be  found  to  turn  each  on  its  peculiar  circumstan- 
ces— the  character,  the  use,  the  mode  of  attachment,  the  facility 
of  severance,  the  injury  to  the  freehold  by  severance.  In  regard 
to  an  ecclesiastical  benefice,  the  character  and  object  of  the 
building  to  which  the  chattel  is  attached,  and  for  which  it  ha^ 
been  so  attached,  seem  of  very  great  consequence  in  determining 
whether  there  was  any  intention  to  separate  it  permanently  and 
irrevocably  from  the  personal  estate. 

Here,  then,  is  an  erection  in  itself  purely  matter  of  luxury 
and  ornament,  which  the  testator  might  have  pulled  down,  but 
which  he  probably  wished  to  enjoy  so  long  as  he  lived  in  the 
benefice,  and  therefore  did  not  remove:  to  this,  and  for  the 
purpose  of  completing  that  luxurious  and  ornamental  creation,  a 
chattel  is  so  attached  that  it  may  be  detached  without  injury  to 
the  freehold.  We  think  the  inference  is,  that  it  never  ceased  to 
be  a  chattel  during  the  testator's  life;  that  it  continued  to  be  so 
at  the  moment  of  his  death,  and  therefore  passed  as  part  of  the 
personal  estate  to  the  executor.  Had  this  chattel  been  merely 
screwed,  or  had  it  been,  as  a  telescope  in  an  observatory,  strong- 
ly screwed,  as  such  instruments  commonly  are,  to  what  is  part 
of  the  building  itself,  we  think  no  question  would  have  been 
made ;  and  this  seems  to  us  to  present  no  substantial  difibrence 
in  principle. 

bur  judgment,  therefore,  will  be  for  the  plaintiffs. — Judgment 
for  plaintiffs. 

Other  cases  are  annexed,  illustrative  of  the  same  points  and 
on  the  subject  of  fixtures. 

Mortgage  by  two,  described  in  the  deed  as  copper-roller  manu- 
facturers, reciting  a  conveyance  to  them  of  land,  and  mills  or 
factories,  in  a  manufacturing  town,  as  tenants  in  common  in  fee, 
and  that  they  were  carrying  on  business  at  the  said  mills  or 
factories  as  copper-roller  manufacturers,  and  in  such  capacity 
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had  lately  affixed  to  or  placed  upon  the  land-mills,  or  factories,  a 
steam-engine  and  boilers,  together  with  a  large  quantity  of  mill- 
gear  and  millwright  work,  and  granting  the  land,  mills,  or 
factories,  and  hereditaments  comprised  in  the  recited  conveyance, 
to  the  use  of  the  plaintiffs  in  fee,  subject  to  a  proviso  for  redemp- 
tion:— Held,  as  between  the  plaintiffs  and  the  mortgager's 
assignees  in  bankruptcy,  first,  that,  assuming  it  possible  to 
distinguish  between  the  case  of  machinery  placed  upon  land  for 
the  purpose  of  trade  or  manufacture,  as  collateral  to  and  inde- 
pendent of  the  use  and  enjoyment  of  the  land,  and  that  of 
machinery  placed  upon  land  for  the  purpose  of  better  and  more 
profitably  enjoying  the  land  (as  to  which,  qu»re  ?),  the  recitals 
shewed  that  this  was  a  case  of  the  latter  description ;  and  al- 
though the  means  of  the  proposed  use  and  enjoyment  of  the 
land  was  manufacture  or  trade,  all  articles  fixed  to  the  freehold, 
whether  by  screws,  solder,  or  any  other  permanent  means,  or  by 
being  let  into  the  soil,  partook  of  the  nature  of  the  soil,  and 
would  have  descending  to  the  heir,  along  with'  and  as  part  of 
the  soil  itself.  Mather  v.  Fraaer,  2  Kay  &  J.  536 ;  2  Jur.,  N. 
S.,  900;  25  L.  J.,  Chanc,  ZGl.—Ligest,  Jurist. 

Held,  secondly,  that  the  mere  grant  of  the  land,  following 
upon  the  preceding  recitals,  was  sufficient  to  pass  all  articles  so 
fixed,  and  that  a  subsequent  enumeration  of  certain  of  such 
articles  did  nqt  rebut  the  inference  that  all  articles  so  fixed 
passed  by  the  mere  grant  of  the  land,  as  forming  part  of  the 
freehold. — Id. 

Held,  thirdly,  that,  the  fixtures  passing  by  the  grant  of  the 
land,  the  Registration  of  Bills  of  Sale  (17  &  18  Vict.  c.  27) 
could  have  no  application.— Zi. 

See  Waterfall  v.  Penistone,  3  Jur.,  N.  S.,  15— Q.  B. 

Held,  fourthly,  articles  standing  merely  by  their  own  weight 
are  not  fixtures. — Id, 

But  where  part  of  a  machine  is  a  fixture,  and  another  and 
essential  part  of  it  is  moveable,  the  latter  also  will  be  held  a 
fixture. — Id. 

Examination  of  the  authorities  upon  this  subject,  and  a  dictum 
in  Hollawell  v.  Eastwood  (6  Exch.  313),  observed  upon.     The 
3  I 
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principle  upon  which  the  rule  of  law,  that  fixtures  pass  with 
the  soil^  is  relaxed  in  &vour  of  trade^  has  no  application  where 
the  parties  who  affix  the  machinery  are  themselves  owners  in  fee 
of  the  soil. — Id. 

The  assignee  of  a  house  held  under  a  lease  for  twent7-K>ne  years 
erected  during  the  term  a  plate-glass  shop  front  or  window, 
fixed  with  wooden  wedges,  without  screws,  nails,  or  glue,  and 
which  could  be  removed  without  doing  any  injury  to  the  pre- 
mises : — Held,  that  the  removal  by  the  assignee  of  this  plate- 
glass  shop  front  or  window  was  a  breach  of  a  covenant  contained 
in  the  lease,  to  yield  up  at  the  end  of  the  term  all  windows 
which  then  were,  or  at  any  time  thereafter  should  be,  thereunto 
affixed  or  belonging,  together  with  all  sheds  and  other  erections, 
buildings,  and  improvements  which  should  be  erected,  built, 
or  made  upon  the  premises ;  because  the  plate-glass  front  was 
either  a  window  or  an  improvement  within  the  meaning  of  the 
covenant,  and  therefore  irremovable  at  the  end  of  the  term, 
although  erected  for  the  purposes  of  trade.  Burt  v.  HasleU 
(in  error),  18  C.  B.  893;  2  Jur.,  N.  S.,  974;  25  L.  J.,  C.  P., 
295 — Exch.  Cham.  Affirming  judgment  of  Common  Pleas,  18 
C.  B.  162 ;  25  L.  J.,  C.  P.,  201.— Digest,  Jurist. 

A  tenant  covenanted  in  a  lease  to  deliver  up  at  the  expiration 
of  his  term,  certain  fixtures  on  the  premises.  The  term  expired 
on  the  1st  of  April.  On  the  10th  the  landlord  demanded 
possesBsion.  On  the  13th  the  tenant  received  notice  from  a 
mortgagee  that  he  was  entitled  to  possession,  and  that  he 
demanded  payment  of  the  rent ;  and  on  the  same  day  the  tenant 
bought  the  mortgagee's  interest.  The  landlord  having  afterwards 
brought  an  action  for  breach  of  the  covenant  in  not  delivering 
up  the  fixtures : — Held,  first,  that  the  tenant  was  not  estopped 
from  denying  the  landlord's  title  to  the  fixtures.  WtUsan  v. 
Lancy  11  Exch.  769;  25  L.  J.,  Exch.,  lOl. —Bigese,  Jurist. 

Held,  secondly,  that  the  landlord  could  not  recover  the  value 
of  the  fixtures,  but  only  the  actual  damages  sustained  by  him  in 
consequence  of  their  detention  from  the  10th  to  the  ISth  of 
April.— /rf. 

The  annexed  remarks  are  taken  from  the  Jurist  of  the  30th 
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September,  1859.  The  legal  principles,  established  by  the  deci- 
sion of  the  House  of  Lord's,  may  be  referred  to  with  advantage, 
in  parallel  cases  in  this  country.  This  case,  Chasemore  v. 
Richards,  is  also  applicable  to  an  earlier  maxim,  p.  117.  '^  Res 
accessoria.''  Vide  also.  Reparian  proprietors,  p.  10,  15,  180, 
182,  of  this  volume. 

The  law  relating  to  subterranean  water  has  now  been  placed 
on  a  clear  and  satisfactory  basis  by  the  decision  of  the  House  of 
Lords  in  CAaaentore  v.  RieAards,  (38  Law  T.  350).  The  import- 
ance of  the  case  may  be  estimated  by  the  statement  of  Lord 
Wensleydale,  that  no  question  which  had  occurred  in  his  timo 
was  so  worthy  of  the  most  careful  examination ;  and  so  uume« 
rous  were  the  difficulties  which  presented  themselves  on  both 
sides,  that  his  Lordship  still  expressed  considerable  doubts  in 
the  conclusion  arrived  at  by  the  other  noble  and  learned  lords, 
and  by  the  judges  whose  opinion  they  had  asked  upon  the 
subject. 

The  facts  of  the  case  were  these : — ^The  plaintiff  was  the 
occupier  of  an  ancient  mill  on  the  river  Wandle,  and  for  more 
than  sixty  years  he  and  his  predecessors  had  enjoyed,  as  of  right, 
the  flow  of  the  river  for  the  purpose  of  working  the  mill.  The 
Wandle  above  the  mill  had  always  received  water  supplied  by 
the  rainfall,  extending  over  a  very  large  district.  The  water  of  the 
rainfall  sinks  into  the  ground  to  various  depths,  and  then  perco- 
lates through  the  strata  to  the  river,  part  rising  to  the  surface, 
and  part  finding  its  way  underground  in  courses,  which  conti- 
nually vary.  The  local  board  of  health  of  Croydon,  for  the 
purpose  of  supplying  that  town  with  water,  and  for  other  sanitary 
purposes,  sank  a  well  in  their  own  land,  and  thereby  abstracted 
a  very  large  quantity  of  underground  water,  which  would 
have  found  its  way  into  the  river  and  to  the  mill.  It  was  held 
by  the  unanimous  opinion  of  the  judges,  and  by  Lord  Chancel- 
lor Chelmsford,  Lords  Cranworth,  Kingsdown,  and  Brougham, 
(Lord  Wensleydale  dubitante),  that  no  action  could  be  maintained 
for  such  abstraction  of  the  water,  inasmuch  as  it  did  not  flow  in 
any  defined  course,  either  subterranean  or  superficial,  and  there- 
fore no  right  had  been  acquired  to  its  flow  by  the  riparian  owners 
3  I  2 
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as  ag^nst  the  owner  of  the  land  on  which  it  fell,  or  into  or 
through  which  it  percolated. 

The  law  respecting  the  right  to  natural  streams  of  water 
flowing  on  the  surface  had  been  fully  discussed  and  decided  on 
previous  occasions,  and  we  cannot  better  describe  the  result  than 
in  the  lucid  and  strictly  accurate  language  of  Lord  Wensleydale 
in  the  case  which  we  are  considering.  *'  It  has  now  been  settled/* 
said  his  Lordship,  '*  that  the  right  to  the  enjoyment  of  a  natural 
stream  of  water  on  the  surface  ex  jure  natursB  belongs  to  the 
proprietor  of  the  adjoining  lands,  as  a  natural  incident  to  the 
right  to  the  soil  itself,  and  that  he  is  entitled  to  the  benefit  of 
it,  as  he  is  to  all  the  other  natural  advantuges  belonging  to  the 
land  of  which  he  is  the  owner.  He  has  the  right  to  have  it 
come  to  him  in  its  natural  state,  in  flow,  quantity,  and  quality, 
and  to  go  from  him  without  obstruction,  upon  the  same  princi- 
ple that  he  is  entitled  to  the  support  of  his  neighbours'  soil  for 
his  own  in  its  natural  state.  His  right  in  no  way  depends  upon 
prescription,  or  the  presumed  grant  of  his  neighbours. . . .  Now, 
the  right  to  a  natural  stream  flowing  in  a  definite  channel  is  not 
confined  to  streams  on  the  surface,  but  the  right  to  an  under- 
ground stream,  flowing  in  a  known  and  definite  channel,  is 
equally  a  right  ex  natur&,  and  an  incident  to  the  land  itself,  as  a 
beneficial  adjunct  to  it/'  His  Lordship  then  states  his  own 
opinion  to  be,  that  water  percolating  the  strata,  as  in  the  prin- 
cipal case,  may  be  used  by  the  owners  of  the  land  into  which  it 
comes,  but  only  in  a  reasonable  manner — e.  g.  for  domestic  and 
agricultural  purposes ;  ^nd  he  doubted  the  legality  of  abstract- 
ing water  for  the  use  of  a  large  district  in  the  neighbourhood, 
unconnected  with  their  estate,  who  would  have  no  right  to  take 
it  directly  themselves,  and  to  the  injury  of  those  neighbouring 
proprietors  who  have  an  equal  right  with  themselves.  These 
doubts,  however,  were  not  shared  by  the  other  noble  and  learned 
lords,  or  by  the  judges,  and  they  rested  their  judgment,  as  to 
the  principal  point  in  the  case,  on  these  grounds — that  the  ordi- 
nary rules  of  law  relating  to  watercourses  are  not  applicable  to 
water  flowing  in  this  manner,  the  subject-matter  being  of  too 
indefinite  and  uncertain  a  character  to  afibrd  a  foundation  for  a 
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legal  right ;  that  a  claim  to  interfere  with  the  right  of  a  surface 
owner  to  use  the  water  percolating  beneath  it  cannot  be  supported 
upon  the  ground  of  any  supposed  grant  or  acquiescence^  and  has 
no  foundation  jure  naturse ;  that  it  would  be  too  indefinite  and 
unlimited  in  its  extent,  and  derogate  in  an  unreasonable  degree 
from  the  ordinary  and  natural  rights  of  landowners ;  and  that 
it  would  impede,  if  not  prevent,  the  drainage  of  land,  the  sink- 
ing of  wells,  the  making  of  ponds,  and  mining  and  manufactur- 
ing operations.  The  Lord  Chancellor  (Lord  Chelmsford)  thus 
pointed  out  the  inconveniences  which  would  result  from  the 
adoption  of  a  different  rule — "  There  is  no  difficulty  in  determin- 
ing the  rights  of  the  different  proprietors  to  the  usufruct  of  the 
water  in  a  running  stream ;  whether  it  has  been  increased  by 
floods  or  diminished  by  draught,  it  flows  on  in  the  same  ascer- 
tained course,  and  the  use  which  every  owner  may  claim  is  only 
of  the  water  which  has  entered  into  and  become  a  part  of  the 
stream.  But  the  right  to  percolating  underground  water  is 
necessarily  of  a  very  uncertain  description.  When  does  this 
right  commence  ?  Before  or  after  the  rain  had  found  its  way  to 
the  ground  ?  If  the  owner  of  land  through  which  the  water 
filters  cannot  intercept  it  in  its  progress,  can  he  prevent  its 
descending  to  the  earth  at  all  by  catching  it  in  tanks  or  cisterns  ? 
And  how  far  will  the  right  to  this  water  supply  extend  ?  In  this 
case  the  water  which  ultimately  finds  its  way  to  the  river  Wan- 
die  is  strained  through  the  soil  of  several  thousand  acres.  Are 
the  most  distant  landowners,  as  well  as  the  adjacent  ones,  to  be 
bound  at  their  peril  to  take  care  to  use  their  lands,  so  as  not  to 
interrupt  the  oozing  of  the  water  through  the  soil  to  a  greater 
extent  than  shall  be  necessary  for  their  own  actual  wants  ?'^  His 
Lordship  then  cited  the  language  of  Parke,  B.,  in  Rawstron  v. 
Taylor^  (11  Exch.  869) — "  This  water  having  no  defined  course, 
and  its  supply  being  merely  casual,  the  defendant  is  entitled  to 
get  rid  of  it  in  any  way  he  pleases."  Lord  Cranworth,  in  the 
course  of  delivering  his  judgment,  said — ^^  Running  water  is 
something  visible,  and  no  one  can  intercept  it  without  knowing 
whether  he  does  or  does  not  do  injury  to  those  who  are  above  or 
below  him.     But  if  the  doctrine  were  applied  to  water  merely 
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percolating^  as  it  is  said^  throngh  the  soil^  and  eveDtually  reach- 
ing some  stream^  it  would  always  be  a  matter  that  would  require 
the  evidence  of  scientific  men  to  state  whether  or  not  there  has 
been  interruption^  and  whether  or  not  there  has  been  injury.  It 
is  a  process  of  nature  not  apparent^  therefore  such  percolating 
water  has  not  received  the  protection  which  water  running  in  a 
natural  channel  on  the  surface  has  always  received.  If  the 
arguments  of  the  plaintiff  below  were  adopted^  the  consequence 
would  be,  that  every  well  that  ever  was  sunk  would  have  given 
rise,  or  might  give  rise,  to  an  action."  The  cases  overruled  by 
this  decision  are  Balston  v.  Bensted  (1  Camp.  463)  and  Dicienson 
V.  The  Grand  Junction  Canal  Company y  (7  Exch.  282).  The  dicta 
held  in  it  to  be  incorrect  are  those  of  Bayley,  J.,  in  Williams 
V.  Morland,  (2  B.  &  Cr.  913),  and  of  Tindal,  C.  J.,  in  Li^^ns  v. 
Lerge,  (7  Bing.  692),  that  water  flowing  in  a  stream  is  public! 
juris,  and  the  property  of  the  first  occupier ;  which  are  said  by 
Lord  Wensleydale  to  be  founded  on  a  mistake  between  the 
property  in  the  water  itself,  and  the  right  to  have  its  continual 
flow.  The  observations  also  of  Tindal,  C.  J.,  in  Acton  v.  Blun- 
dell,  (12  M.  &  W.  324),  and  of  Maule,  J.,  in  Smith  v.  Kenrick, 
(7  C.  B.  515),  as  to  the  origin  of  the  right  to  the  continual  flow 
of  a  superficial  stream  being  the  presumed  acquiescence  of  the 
proprietors  above  and  below,  can  no  longer  be  supported. 

The  .legal  principles  established  by  the  decision  of  the  House 
of  Lords  are  these — 

The  right  to  the  continual  flow  of  running  water  is  a  natural 
right  incident  to  property  in  adjoining  land,  and  does  not  depend 
on  prescription. 

This  right  exists  whenever  the  water  flows  in  a  known  and 
defined  course,  whether  it  be  on  the  surface  or  underground. 

But  no  such  right  can  be  claimed  in  respect  of  underground  water 
not  proceeding  in  any  defined  course,  but  percolating  through  the 
soil,  although  it  may  ultimately  reach  a  definite  visible  stream.* 

The  case  of  Lancaster  v.  Eve,  taken  from  the  Jurist  Reports, 
July  16th,  1859,  may  be  referred  to  in  cases  of  chattels  attached 
to  the  soil. 

*  Tide  Jurist,  Sept.  lOth,  1659  for  the  report  of  the  case. 
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COURT  OF  COMMON  PLEAS. 

HILARY  TERM. 

Lancastkr  and  Another  v.  Evk  and  Another. — Jan.  26. 

Effect  of  attaching  cAatteh  to  the  ioil — Piles  driven  into  the  bed 
of  the  Thames — Public  navigable  river — Enjoyment  of  wharves — 
Qualification  of  maxim  "  Quicquid plantatur  solo/'  8fc, — Easement 
— Evidence. 

It  is  a  question  of  evidence^  depending  on  circamstances  and 
the  intention  of  the  parties,  whether  A.'s  chattel,  fixed  on  B.'s 
soil,  hecomes  part  of  the  soil  or  remains  the  chattel  of  A. 

Piles  fixed  in  the  bed  of  the  Thames,  in  front  of  a  wharf,  for 
the  purpose  of  mooring  vessels  making  to  the  wharf,  and  long 
enjoyed  for  sach  purpose  without  interruption  by  the  Crown  or 
the  conservators  of  the  river,  will  be  taken  to  have  been  put 
down  in  the  exercise  of  an  easement,  and  to  remain  as  chattels 
in  the  owners  of  the  wharf,  so  as  to  give  them  a  right  of  action 
against  any  one  injuring  the  piles. 

CoCKBURN,  C.  J. — I  am  of  opinion  that  this  rule  must  be 
discharged.  Not  for  a  single  moment  do  I  mean  to  question 
the  general  proposition;  but  there  may  be  circumstances,  as 
where  the  thing  annexed  is  such  as  to  be  severable  without  injury 
to  the  soil,  and  where  there  may  have  been  an  agreement  be- 
tween the  owners  of  the  soil  and  of  the  chattel,  that  it  shall  be 
serverable  at  the  will  and  pleasure  of  the  latter.  In  this  case  I 
think  it  may  be — and  that  there  are  circumstances  to  shew  it 
may  be — ^that  this  pile  was  allowed  to  be  put  down  in  the  bed  of 
the  river,  not  with  the  intention  of  its  becoming  permanently 
attached  to  the  freehold,  and  a  part  of  it,  but  in  consequence  of 
an  easement  to  that  effect  given  to  the  plaintiffs,  or  those  through 
whom  they  claim,  with  the  permission  of  the  Crown,  in  the  bed 
of  the  river ;  and  I  say  so,  because  it  seems  to  have  been  admitted 
that  the  plaintiffs,  or  those  who  preceded  them,  had  fixed  the 
pile  in  the  bed  of  the  river  without  any  interruption,  on  the  part 
of  the  Crown  or  the  conservators  of  the  river,  of  the  right.  The 
pile  has  been  so  fixed  in  the  enjoyment  of  an  easement;  it  was 
never  intended  by  the  parties  that  a  right  should  be  acquired  in 
it  by  the  owner  of  the  soil ;  it  remains,  therefore,  the  property 
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of  the  plaintiffs^  and  that  is  sufficient  to  support  the  verdict  for 
them  on  the  traverse  of  the  plea  of  not  possessed. 

Williams,  J. — I  am  of  the  same  opinion.  There  is  no  doubt 
but  that  '^  quicquid  plantatur  solo,  solo  cedit/'  is  true  in  general ; 
but  putting  one's  chattel  on  the  soil  of  another  does  not  itself 
prove  that  one  parts  with  the  ownership  of  the  chattel ;  there 
must  be  such  a  fixing  to  the  soil,  as  leads  to  the  inference  that  it 
was  the  intention,  that  the  thing  should  become  part  of  the 
soil.  Here  was  not  only  a  wharf,  for  the  purpose  of  mooring 
vessels  coming  to  which  the  pile  was  put  down,  but  there  were 
also  steamers  coming  down  the  river;  and  it  was  made  out,  in 
fact,  that  persons  who  take  the  benefit  of  the  navigation  of  the 
river  are  accustomed  to  make  the  most  of  the  navigation  for  all 
legitimate  purposes  connected  with  the  navigation ;  that  was  the 
evidence ;  and  I  know  nothing  in  the  law  to  prevent  those  who 
have  wharves,  along  the  river,  from  having  posts  and  piles  put 
down  in  the  bed  of  the  river  connected  with  the  navigation  of 
the  river.  I  see,  however,  no  necessity  at  present  to  consider 
that  point ;  but  I  quite  agree  with  the  Lord  Chief  Justice,  that 
there  is,  in  the  history  of  this  case,  sufficient  to  shew  an  accrual 
to  the  plaintiffs  of  the  right  to  put  down  this  pile,  by  the  al- 
lowance of  the  Crown  or  conservators,  for  the  purposes  of  the 
user  of  the  wharf,  for  mooring  off  or  at  it,  but  not  on  the  terms 
of  the  post  acceding  to  the  soil,  but  of  remaining  the  property 
of  the  plaintiffs — a  chattel  which  they  might  remove  at  pleasure. 
Wood  V,  HeweU  shey^s  ihsit  it  thiB  file,  when  put  into  the  bed 
of  the  river,  was  put  into  the  river,  not  with  the  intention,  on 
the  part  of  its  owner,  of  incorporating  it  with  the  bed  of  the 
river,  but  with  the  understanding  and  on  the  agreement  that  it 
should  remain  the  chattel  of  the  plaintiff,  then  they  are  to  have 
the  right  to  sue  any  one  who  interferes  with  that  which  they 
have  a  right  to,  and  which  is  indispensable  to  the  enjoyment  of 
their  wharf. 

Crowdbr,  J. — I  am  of  the  same  opinion.  This  pile  is  used 
for  mooring  vessels  coming  up  to  the  plaintiffs'  wharf  to  load  or 
unload ;  but  the  fact,  it  is  said,  of  putting  down  this  post  eight 
feet  into  the  bed  and  soil  of  the  river,  caused  it  to  belong  to  the 
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6oil^  and  become  the  property  of  the  owner  of  the  soil  as  part  of 
the  realty;  and  therefore  the  plaintiffs  have  no  right  to  say  that 
it  is  their  post^  so  as  to  bring  an  action  for  damages  against  a 
person  injuring  it.  That  was  the  point  reserved^  and  now  before 
us.  I^  however^  am  now  of  opinion^  that  it  is  by  no  means  a 
necessary  consequence  of  placing  a  pile  in  the  bed  of  the  river, 
where  it  is  necessary  for  the  purposes  of  the  party  placing  it, 
having  vessels  which  come  to  his  wharf  to  moor  thereto,  that 
the  pile  becomes  a  part  of  the  soil,  and  that  the  plaintiffs  thereby 
lose  the  right  of  treating  it  as^  their  own  chattel.  Here  there 
seems  to  me  to  be  ample  evidence  from  which  an  inference  may 
be  drawn,  that  there  was,  in  the  plaintiffs,  an  easement  to  place 
this  pile  in  the  bed  of  the  river  for  the  purposes  stated,  and  that 
the  plaintiffs  have  not  lost  the  right  to  the  post,  as  a  chattel,  by 
putting  it  into  the  soil,  which  was  only  done  for  the  purpose  of 
the  enjoyment  of  the  wharf  belonging  to  them. 

WiLLBs,  J. — I  am  of  the  same  opinion. — Rule  discharged. 


Contemporaria  expositio  est  fortiBsima  in  lege. — ^Time,  place,  and  oiroumBtanco, 
best  interpret  the  true  intent  of  an  instrament. 

Acta  exteriora,  seoreta  interiora  indicant. — ^Tbe  oondnot  of  parties  best  indicates 
their  intention. 

A  notarial  copy  of  the  detailed  agreement,  prior  to  sale,  held 
to  be  fairly  and  reasonably  illustrative  of  the  intent  and  mean- 
ing of  a  subsequent  bill  of  sale.  31st  January,  1852,  Musst. 
Kowla  Soondree,  appellant. 

In  an  action  upon  a  bond,  the  instrument  was  held  to  be 
forged,  amongst  other  reasons  because  the  stamp  paper  upon 
which  it  was  written,  had  been  purchased  five  years  previously  to 
the  date  of  the  bond  itself.  18th  May,  1852,  Rutna  Goer,  ap- 
pellant. 

A  transfer,  from  a  son  to  his  mother,  the  instrument  being 
executed  on  paper  bought  six  months  before  date,  and  which  was 
unregistered,  held,  in  concurrence  with  the  lower  Court,  to  be 
collusive.     2Ist  March,  1853,  Surbance  Dasya,  appellant. 
3   K 
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Absence  of  possession^  under  an  alleged  mocorreree^  pleaded 
adversely  to  the  claim  of  a  purchaser  in  executbn^  which  mocuF'- 
reree  was  also  unregistered,  led  to  the  rejection  of  the  mocurreree^ 
as  invalid.     29th  March^  1853^  Bodnurayon,  appellant. 

In  appeal  a  technical  objection  to  the  proceedings  below  was 
raised^  as  to  the  inadmissibility  of  a  certain  document  inade- 
quately stamped  as  per  Section  3,  Regulation  X.  1829^  and 
question  arose  as  to  whether  a  remand  was  or  was  not  barred  by 
^Act  IX.  1854^  the  inadequacy  of  the  stamp  being  clear.  What 
was  the  intention  of  the  legislature  (vide  leges  posteriores — 
for  the  judgment  of  the  Court)  minute  by  Mr.  Dick.  In  the 
original  draft  published  of  Act  IX.  1854,  the  words  "  nor  oppos- 
ed to  any  express  enactment'^  were  inserted — they  are  not  now 
to  be  found  in  the  Act,  although  they  still  appear  in  Section  15, 
Act  XV.  1853.  Hence  the  l^onclusion  is  inevitable  that  the 
legislature  did  not  intend  to  except  errors,  defects  or  irregulari- 
ties opposed  to  express  enactment,  the  sole  quality  of  any  mere 
technical  error,  defect  or  irregularity,  which  the  Court  has  to 
regard,  is  its  injurious  effect  to  either  party  in  the  case.  30th 
April,  1855,  Junardon  Senaputtee,  appellant,  page  224. 

In  an  action  to  recover  14,000  Rs.  on  a  bond,  the  alteration  of 
the  name  of  the  original  purchaser  of  the  stamp  paper  and 
absence  of  registration,  and  being  without  any  collateral  security, 
induced  the  Sudder  Dewanny  Adawlut,  in  concurrence  with  the 
lower  Court,  to  dismiss  the  plaintiff's  action.  30th  March,  1853, 
Ishurchunder  Boomish,  appellant. 

In  a  question  as  to  the  legality  of  an  adoption,  on  the  ground 
of  non-observance  of  certain  necessary  religious  observances, 
held  that  the  fact  of  the  adoptive  father  communicating  the 
fact  of  the  adoption  to  the  collector,  evidently  implied,  that  all 
needful  ceremonies  had  been  observed.  23rd  June,  1853,  Bauee 
Netradaye,  appellant. 

In  an  action  against  the  son,  to  recover  a  debt  due  by  his 
father,  in  addition  to  his  own  debts,  the  fact  of  the  stamp  having 
been  bought  by  the  son,  during  his  father's  lifetime,  in  addition 
to  other  reasons,  led  to  the  dismissal  of  the  plaintiff's  actiou, 
which  judgment  was  affirmed  in  appeal  2l6t  March,  1853, 
Bishonath,  appellant. 
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In  an  action  preferred  by  an  auction  purchaser  in  execution  to 
set  aside  a  private  sale^  held  in  special  appeal^  that  such  convey- 
ances required  to  be  very  narrowly  scrutinized,  especially  with 
reference  to  the  possession  of  the  vendee^  quoad  the  bon&  fides 
of  the  alienation^  for  which  purpose  the  case  was  remanded.  24th 
April,  1852,  Duakhinamonee,  appellant. 

The  annexed  case  shows  how  far  entries  at  variance  with 
interest  of  deceased  parties  may  be  admitted  in  evidence. 

Entry  of  payment  of  a  deceased  person  against  his  interest, — 
Held,  admissible.  Otrett  v.  Career,  21  Beav.  52. — Digest,  Jurist. 

Entry  by  a  deceased  person  shewing  (in  contradiction  to  a-  deed 
evidencing  a  rightful  payment  by  him)  that  the  payment  had 
been  made  in  breach  of  trust  to  A.  B.,  instead  of  to  the  trustees, 
— Held,  admissible,  to  shew  the  receipt  by  A.  B.,  on  the  ground 
that  such  entry  tended  to  change  the  maker  of  it. — Id. 

A  lease  on  very  beneficial  terms  was  given  to  the  agent  of  a 
banking  house,  and  the  bankers  took  at  the  same  time  a  mortgage 
of  the  property  and  an  assignment  of  the  rents,  leaving  thus  a 
large  profit  on  the  money  lent,  over  and  beyond  the  legal  inter- 
est. Held  to  be  a  mere  attempt  to  defeat  the  usury  laws.  14th 
July,  1852,  Juggutputtee  Singh,  appellant. 

In  a  question  as  to  the  legality  of  an  adoption  which  had  taken 
place  twenty-eight  years  previously,  adoption  upheld  on  strong 
circumstantial  evidence,  inasmuch  as  at  the  time  of  the  adoption, 
which  took  place  at  Benares,  the  adopted  son  was  an  infant.  For 
nineteen  years  next  following  his  adoption,  he  was  treated  by 
his  adoptive  father  as  his  adopted  son,  and  acknowledged  as  such. 
He  had  been  married  according  to  the  usual  ceremonies,  and  he 
performed  the  funeral  rites  of  his  adoptive  parents  without 
question  by  plaintiff.  He  was  always  called  the  adopted  son, 
during  the  lifetime  of  his  adoptive  father,  and  the  plaintiff  and 
his  co-partners  so  called  him,  in  two  petitions  to  the  Noabad 
Moonsiff,  all  which  facts  were  held  to  establish  the  presumption, 
that  the  customary  ceremonies  had  been  duly  performed.  24th 
January,  1853^  Perkashchunder  Roy,  appellant. 

A  transfer  of  an  estate  by  a  judgment-debtor  to  his  wife, 
after  a  decree  had  passed  against  him,  hdd  to  be  presumptively 
3  K  2 
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fraudulent  aud  invalid  as  against  tbird  parties.     20th  January, 
1853,  Bindoo  Soohdree  Dasya,  appellant. 

Enmity  existing  between  the  obligor's  father  and  the  obligee, 
and  the  bond  moreover  being  expressed  on  a  stamp  of  wrong 
value  and  containing  other  external  indications  of  having  been 
fabricated,  the  plaintiflfs  action  was  dismissed  and  his  appeal 
rejected.     14th  July,  1852,  Golucknath,  appellant. 

An  application  to  review  the  Court's  judgment  of  the  9th 
August,  1856,  in  which  a  deed  of  permission  to  adopt  was 
rejected,  first  because  it  was  not  produced  for  more  than  five 
years  after  the  date  of  its  alleged  execution ;  secondly,  because  it 
was  never  registered ;  thirdly,  inasmuch  as  the  probabilities  of 
the  case  were  opposed  to  its  genuineness ;  and  fourthly,  because  the 
evidence  in  support  of  it  was  untrustworthy  :  held,  that  of  all 
documents  which  come  before  the  Court,  none  require  to  be 
more  severely  tested  than  those  propounded  by  Hindoo  ladies. 
Contemporariety  of  execution  and  publication  is  the  best  test  of 
the  genuineness  of  a  deed  of  this  nature  ;  and,  in  the  absence  of 
this  test,  all  the  circumstances  bearing  upon  the  alleged  deed, 
and  all  the  probabilities  for  or  against  its  genuineness,  must  be 
thoroughly  considered,  as  was  done  when  the  case  was  originally 
before  the  Court.  Application  rejected.  2l8t  Pebniary,  1857, 
Ranee  Munmoheenee,  appellant. 

Whether  a  contract  is  a  mortgage  or  pawn,  or  not,  depends 
on  its  real  nature,  not  upon  the  name  given  to  the  contract ; 
thus  a  lease  granted  in  consideration  of  an  advance  of  a  sum  of 
money,  is  a  mortgage,  and  the  lessee  is  not  allowed  to  realize  a 
greater  profit  from  the  lease  than  common  interest ;  and  a  bond 
by  which  a  person,  designating  himself  a  proprietor  of  certain 
estates,  becomes  security  for  another,  without  expressly  stating 
that  those  estates  are  pledged  as  security  for  the  debt,  is  not  a 
mortgage.  Const.  No.  1017,  24th  June,  (loth  July,)  1836.— 
Elherling. 

The  plaintiff  claimed  under  a  private  bill  of  sale  and  institut- 
ed an  action,  to  cancel  the  sale  of  the  estate  which  had  taken 
place  in  execution.  The  parties  being  closely  connected,  and  the 
date  of  plaintiff's  conveyance  being  only  four  days  previous  to 
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the  execution-creditor's  application  to  bring  the  estate  to  sale,  and 
the  property  being  sold  to  plaintiff  within  two  days  of  the 
vendor's  acquiring  title,  his  action  and  appeal  were  alike  dis- 
missed.    10th  August,  1853,  Nurayon  Doss,  appellant. 

The  plaintiff  deriving  title  under  an  alleged  bill  of  sale  in 
consideration  of  15,000  Rs.  dated  1st  February,  1842,  instituted 
an  action  in  June  1848,  to  establish  his  title  and  recover  posses- 
sion, having  previously  filed  his  answer  in  another  case.  Absence 
of  registration — possession  and  objection  in  foreclosure  and  hav- 
ing taken  no  steps  to  obtain  possession  or  recover  his  purchase 
money,  led  on  special  appeal,  to  the  confirmation  of  the  judg- 
ment of  the  lower  Court,  dismissing  the  plaintiff's  action.  Buch- 
roo  Das,  appellant,  23rd  April,  1853. 

The  plaintiff's  action  was  based  on  a  tumleek  nameh,  under 
which  he  sued  to  recover  certain  villages.  Held  in  appeal,  that 
all  securities  for  the  honesty  and  authenticity  of  the  document 
were  wanting.  It  gave  away,  to  the  injury  of  the  direct  heirs,  a 
valuable  part  of  the  estate  in  favour  of  the  confidential  agent  of 
the  proprietor,  a  man  of  advanced  age.  It  was  not  executed  in 
the  presence  of  any  members  of  the  family.  It  was  not  regis- 
tered. It  had  never  been  produced  anywhere  for  four  years. 
The  principal  witnesses  were  not  examined  by  plaintiff,  and  the 
orders  of  the  lower  Court,  dismissing  the  plaintiff's  action,  were 
affirmed.     9th  August,  1853,  Baboo  Ramodeen,  appellant. 

The  plaintiffs  sued  to  affirm  their  possession  of  an  eight  annas 
share  of  two  zemindaries,  their  claims  in  objection  to  an  attach- 
ment in  execution  having  been  summarily  rejected  and  the  estate 
sold.  To  which  it  was  pleaded  that  the  Hibbanameh,  under 
which  the  plaintiffs  declared  title,  was  collusive  and  effected  for 
the  purpose  of  protecting  the  estate  from  sale,  which  fact  was 
found  in  the  lower  Court,  and  the  action  dismissed,  because 
the  Hibbanameh  was  subsequent  to  the  date  of  the  decree,  the 
donees'  names  had  not  been  registered,  and  they  had  failed  to 
show  that  the  rents  had  been  paid  by  them,  and  that  in  short 
the  estate  had  only  been  nominally  transferred  to  them.  Held 
in  appeal,  that  the  plaintiff  appellants'  title  is  founded  upon  a 
nominal  sale,  that  no  actual  transfer  took  place. 
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That  the  mere  pen  and  ink  execution  of  the  deed  was  not 
denied^  appellants  have  not  supported  their  plea  of  possession  by 
tlie  exercise  of  legal  powers  and  rights^  which  the  management  of 
estates  of  such  considerable  value  naturally  consists  of;  for  they 
have  neither  shewn  receipts  of  rent  from  the  ryot,  nor  produced 
any  receipts  for  Revenue  as  paid  by  them  to  Government,  that 
is  to  say,  as  to  the  year  of  the  alleged  gift  and  the  years  imme- 
diately following  it.  Further,  although  the  deed  of  gift  in  one 
clause  proposes  that  the  donees  should  record  their  names  as 
proprietors  in  the  Collector's  Register  of  mutations  in  lieu  of 
their  husbands,  this  practical  test  of  occupancy  has  not  been 
furnished,  and  the  presumption  is  that  the  donor  refused  to 
resign  his  hold  upon  the  property,  of  which  he  had  only  osten- 
sibly divested  himself.  This  hesitating  and  ineffectual  purpose, 
at  one  time  promising  to  let  go,  at  another  resolved  to  hold,  is 
obviously  deceptive  and  in  itself  imports  fraud.  The  transfer 
is  a  pretended  transfer,  and  the  appeal  is  dismissed.  Kistokallee 
Dabea,  appellant,  27th  May,  1856. 

In  the  construction  of  a  gift  in  a  codicil,  the  Court  may,  and 
must  look  at  the  previous  will  and  codicils.  Uartiey  v.  Tri66er, 
16  Beav.  510.— Di^esC,  Jurist. 

In  a  case  originally  pending  in  the  magistrate's  Court,  as  to 
a  boundary  dispute,  the  litigant  parties  elected  to  go  before 
arbitrators,  who  were  formerly  appointed,  and  by  whom  an  award 
was  formerly  made  in  triplicate,  one  copy  being  given  to  each 
of  the  parties,  and  a  third  copy  given  to  the  magistrate.  Ob- 
jections were  raised  as  to  the  partiality  of  the  arbitrators,  and  the 
objectors  were  referred  to  the  Civil  Court.  The  judge  rejected 
the  arbitration,  the  evidence  not  having  been  taken  upon  oath 
and  being  at  variance  with  another  award  by  the  same  arbi- 
trators, and  not  having  passed  in  the  presence  of  the  parties. 
On  appeal,  this  order  was  reversed,  and  order  made  that  the  arbi- 
tration award  should  be  carried  out  in  default  of  proof  of  corrup- 
tion in  the  arbitrators.  The  lower  Court,  from  the  fact  of  the 
award  as  to  boundaries  being  contrary  to  a  prior  award  of  the 
same  parties,  being  satisfied  of  the  partiality  of  the  arbitrators, 
again  rejected  the  award  and  made  a  reference  to  the  Court, 
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sabmitting  the  record  and  explaining  that  on  the  evidence  of 
two  awards  self-contradictory^  he  had  disallowed  the  arbitration 
without  going  into  new  evidence  to  establish  partiality,  which 
was  apparent  npon  the  record  as  it  stood;  from  the  awards  them- 
selves, and  the  maps  and  plans  with  the  record,  which  were  the 
best  tests  of  the  fact,  and  that  partiality  may  be  well  held  to  be 
established,  where  in  one  of  the  instances,  they  were  foand  to 
differ,  and  that  these  were  the  best  proofs,  because  short  of 
absolute  proofs,  of  receipt  of  money,  partiality  could  not  be  well 
proved,  for  it  must  always  rest  a  secret  in  the  heart  of  the  party 
himself,  and  that  the  law  as  to  witnesses  Section  9,  Reg.  XVI. 
1793,  has  reference  to  corruption  alone,  which  is  hardly  suscep- 
tible of  proof  by  the  evidence  of  witnesses.  Held  that  when 
partiality  was  patent  on  the  record  itself,  evidence  to  establish 
corruption  in  the  arbitrator,  was  unnecessary ;  and  accordingly, 
upon  the  review,  the  award  was  set  aside  as  a  nullity,  and  the 
case  struck  off  the  file,  which  order  was  affirmed  in  appeal.  Sheikh 
Hadee  Alee,  appellant,  Feby.  18th,  1845.     Summary  appeal. 

Of  acta  exteriora  as  interpreting  intention,  the  annexed  is 
an  instance. 

A.,  with  the  intent  of  coining  counterfeit  half  dollars  of  Peru, 
procured  dies  in  this  country  for  stamping  and  imitating  such 
coin.  He  was  apprehended,  before  he  had  obtained  the  metal 
and  chemical  preparations  necessary  for  making  counterfeit  coin  : 
— Held,  that  the  procuring  the  dies  was  an  act  in  furtherance 
of  the  criminal  purpose,  sufficiently  proximate  to  the  offence 
intended,  and  sufficiently  evidencing  the  criminal  intent  to  sup- 
port an  indictment  founded  on  it  for  a  misdemeanor,  although  the 
same  facts  would  not  have  supported  an  indictment  for  attempting 
to  make  counterfeit  coin.  Reg.  v.  Soberts,  1  Dear.  C.  C.  R.  589  ; 
1  Jur.,  N.  S.,  1094 ;  25  L.  J.,  M.  C,  11.— Digest,  Jurist. 

So  similarly,  having  a  large  quantity  of  counterfeit  coin  in 
possession,  many  of  each  sort  being  of  the  same  date,  and  made 
in  the  same  mould,  and  each  piece  being  wrapped  in  a  separate 
piece  of  paper,  and  the  whole  distributed  in  different  pockets  of 
the  dress,  is  some  evidence  that  the  possessor  knew  that  the  coin 
was  counterfeit,  and  intended  to  utter  it.  Reg.  v.  Jarvis,  1  Dear. 
C.  C.  R.  552 ;  1  Jur.,  N.  S.,  1114 ;  25  L.  J.,  M.  C,  80.— /rf. 
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L.  agreed  to  sell  a  farm  to  P.,  subject  to  a  condition  that  L. 
should  be  at  liberty  to  require  a  lease  for  twelve  years,  at  a  rent 
equal  to  31.  10*.  per  cent.  '^  upon  the  outlay  in  making  the  pur- 
chase." It  was  at  the  same  time  agreed  by  parol  that  the 
purchaser  should  do  certain  repairs,  and  that  the  amount  should 
form  part  of  the  sum  on  which  the  31.  10*.  was  to  be  calculated. 
Before  the  purchase  was  completed,  the  vendor  wrote  to  the 
purchaser  a  letter,  referring  to  an  agreement  already  prepared, 
and  to  be  signed  at  the  time  of  completion,  "relative  to  the 
holding  of  the  farm  by  me  as  your  tenant  on  lease/'  This 
agreement  was  an  agreement  for  a  lease  for  twelve  years,  the 
rent  being  left  in  blank.  The  purchase  was  completed  and  the 
repairs  were  done,  but  the  agreement  was  never  signed.  The 
vendor,  however,  remained  in  possession  several  years,  paying  a 
rent  equal  to  31.  10*.  per  cent,  on  the  aggregate  amount  of  the 
purchase-money,  the  expenses  of  the  purchase,  and  the  sum 
expended  in  repairs.  He  then  denied  his  liability  to  take  a 
lease  : — Held,  that  the  letter  amounted  to  an  election  to  take  a 
lease,  according  to  the  option  given  by  the  condition  of  sale ; 
and  that  although  the  written  documents  did  not  fix  the  rent, 
its  amount  was  fixed  by  the  parol  agreement,  followed  by  posses- 
sion and  payment  of  rent  on  the  footing  of  that  agreement,  and 
that  L.  was  bound  to  take  a  lease.  Powell  v.  Lovegrove,  2  Jur.^ 
N.  S.,  791 — L.  J. — Digest,  Jurist. 

Surviving  partners  held,  by  inference  deduced  from  their  con- 
duct, to  have  carried  on  their  business  on  the  same  terms  as  the 
original  partners.   Kiiig  v.  Chticky  17  Beav.  325. — Digest,  Jurist. 

Although  the  title  deeds  of  a  person  seised  of  land  are  not  in 
general  admissible  in  evidence  against  third  persons,  to  prove  the 
truth  of  the  facts  therein  asserted,  yet  where  they  are  off*ered  to 
shew,  not  that  a  certain  sum  was  due  and  paid  for  a  rent-charge, 
and  not  for  rent  of  land  in  the  occupation  of  those  who  made 
the  payment,  but  to  shew  what  the  intention  in  making  that 
payment  probably  was,  and  what  they  supposed  their  rights  and 
liabilities  to  be,  the  deeds  are  clearly  admissible.  Atty.  Gen.  v. 
Stephens,  6  De  G.  Mac.  &  G.  Ill ;  2  Jur.,  N.  S.,  51 ;  25  L.  J., 
Chanc,  888. — Digest,  Jurist. 
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In  1635  the  Earl  of  Pembroke  became  tenant,  either  at  will 
or  from  year  to  year,  of  six  acres  and  a  half  of  charity  lands 
lying  interspersed  within  his  Rochampton  estate,  for  which  6L 
per  annum  had  ever  since  been  paid.  In  course  of  time  this 
estate  became  split  up  into  several  portions,  passing  into  the 
hands  of  new  purchasers  from  time  to  time.  From  recitals  in 
early  conveyances,  it  appeared  that  the  whole  estate  was  treated 
as  subject  to  this  charge  of  6/.  per  annum,  together  with  three 
other  perpetual  charges  of  40/.,  10/.,  and  1/.  per  annum.  Accord- 
ing as  parts  of  the  estate  were  sold  off,  those  parts  were  exoner- 
ated from  these  charges,  until  at  last  the  mansion-house  and 
thirty-one  acres  of  the  estate,  the  property  of  the  defendant, 
alone  remained  charged  therewith.  The  defendant  and  his  an- 
cestor had  paid  this  6/.  per  annum  for  many  years.  Upon  an 
information  by  the  trustees  of  the  charity  for  a  commission  to 
mark  out  the  boundaries  of  the  six  acres  and  a  half: — Held, 
reversing  the  decision  of  Wood,  V.  C,  1  Jur.,  N.  S.,  1039,  that 
although  the  defendant  had  for  a  long  series  of  years  paid  the 
6/.  to  the  parish,  upon  receipts  purporting  to  be  for  rent  of 
parish  land,  he  was  not  precluded  from  saying  that  he  did  not 
hold  the  land;  and  that  he  was  at  liberty  to  refer  to  his  title- 
deeds  to  shew  the  animus  solventis,  and  to  rebut  the  entries  in 
the  parish  books,  which  were  relied  on  to  shew  that  he  had  by 
bis  payments  admitted  himself  to  be  an  occupier  of  land. — Id. 

T.  took  out  letters  patent,  which  expired  in  1844,  for  the 
manufacture  of  solid-headed  pins,  and  carried  on  the  business, 
under  the  firm  of  "  T.  &  Co.,"  till  1888.  In  such  business  T. 
used  particoloured  labels,  in  pink  and  green,  in  which  the  pins 
were  described  as  ''  patent  pins,"  ''  exclusively  manufactured  by 
T.  &  Co. ;"  and  had  engraved  plates  and  blocks  for  striking  off 
such  labels.  In  1838  T.  assigned  the  letters  patent,  together 
with  his  business  and  goodwill,  and  the  right  to  use  the  plates, 
labels,  &c.,  and  the  name  of"  T.  &  Co."  to  S.  In  1 839,  S.  became 
bankrupt.  His  assignees  carried  on  the  trade  till  1841,  when 
they  agreed  to  assign  the  business,  patent,  plates,  labels^  &c., 
and  the  right  to  use  the  name  of  "  T.  &  Co."  to  E.,  the  plain- 
tiff, who  ever  since  carried  on  the  business  accordingly,  and  used 
3  H 
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the  said  labels.  In  1853^  E.  discovered  thai  Y.^  the  defendant, 
was  using  labels  in  palpable  imitation  of  the  plaintiff's  : — Held, 
firsts  that  E.  was  entitled  to  restrain  such  palpable  imitation  by 
V.  Secondly,  that  E.  was  not  disentitled  to  sue  by  reason  that 
the  representations  on  his  labels  were  no  longer  accurate,  al- 
though the  pins  were  not  now  protected  by  patent,  nor  manu- 
factured strictly  according  to  the  patent,  nor  exclusively  or  at  all 
by  T.,  who  had  long  since  retired.  Thirdly,  that  V.  was  not  to 
be  precluded  altogether  from  representing  that  his  pins  were 
manufactured  according  to  T/s  patent  (now  expired),  but  he  was 
not  to  do  so  in  a  manner  liable  to  mislead.  Edleston  v.  Fick, 
18  Jur.  7— V.  C.  Vf.— Digest,  Jurist. 

In  an  alleged  infringement  of  a  right  to  trade  marks,  the 
Court  must  ascertain  whether  the  resembrances  and  the  differ- 
ences are  such  as  naturally  arise  from  the  necessity  of  the  case 
or  whether,  on  the  other  hand,  the  differences  are  simply  colour* 
able,  and  the  resemblances  such  as  are  obviously  intended  to 
deceive  the  purchaser.     Taylor  v,  Taylor,  23  L.  J.,  Chanc,  £25 

—V.  c.  w. 

Where  there  is  a  strong  resemblance  in  matter,  colour,  and 
arrangement,  the  Court  will  presume  that  it  is  not  fortuitous, 
but  that  it  was  intentional,  with  a  view  to  mislead  purchasers, 
—Id. 

In  questions  of  partition  the  nature  of  the  evidence  required 
will  be  found  in  the  annexed  extract  from  Elberliug. 

A  partition  may  be  made  without  having  recourse  to  writing 
or  other  formality,  and  in  the  event  of  its  being  disputed  at  any 
subsequent  period,  the  fact  may  be  ascertained  by  circumstantial 
evidence."^  It  cannot  always  be  inferred  from  the  manner  in 
which  the  brethren  live,  as  they  may  reside  apparently  in  a  state 
of  union  and  even  mess  together,t  and  yet  in  matters  of  property 
be  separate  ;  while  on  the  other  hand  they  may  reside  apart  and 

*  Nareda,  "  if  a  question  arise  among  co-heirs  in  regard  to  tbe  (act  of  parti- 
tion, it  must  be  ascertained  bj  the  eyidence  of  kinsmen,  bj  the  record  of  the 
distribution,  or  by  the  separate  transactions  of  affairs.*'  Daya  Bhaga,  eh.  xir. 
No.  1.    Prino.  Hindu  Law,  vol.  L  p.  53 ;  toI.  ii.  p.  170. 

t  Khodaram  Surmo  versus  Xrilochnn.    S.  D.  A.  Rep.  toL  i.  p.  85. 
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yet  be  ih  a  state  of  union  with  respect  to  property,*  though  it 
is  undoubtedly  one  of  the  presumptive  proofs  in  a  case  of  un- 
certainty. Proofs  must  be  sought  in  their  performing  separate 
rites^t  entering  into  distinct  contracts,  becoming  sureties  one  for 
the  other,  or  performing  other  similar  acts,  which  tend  to  show, 
that  they  have  no  dependence  on,  or  connexion  with  each  other.J 
That  they  have  messed  separately  and  had  no  share  in  the  profit 
or  loss  of  a  trade,  has  been  considered  as  proof  of  separation, 
though  the  one  party  had  been  occasionally  employed  by  the 
other  and  had  received  supplies  for  his  private  expenses.§  The 
evidence  of  kinsmen  is  in  these  cases  not  only  admitted,  but 
even  preferred.  || 

A  party  sued,  maintaining  title  under  a  bill  of  sale,  and  the 
question  in  issue  was  as  to  the  actual  payment  of  the  declared 
consideration,  amounting  to  75,000  Rs.  It  was  established  that 
immediately  following  the  alleged  transaction  the  vendee  had 
advanced  to  the  vendor  certain  sums  for  current  expenses,  such 
payments  held  to  be  presumptive  of  non-payment  of  the  con- 
sideration. Vide  zillah  decisions  for  Sarun,  pp.  110  to  121,  1850. 
4th  January,  1853,  Khajah  Taleb  Ali  Khan,  appellant. 

The  Map  of  the  Ameen,  held  to  be  preferably  credible  to  the 
mere  parole  evidence  of  the  plaintiflf s  witnesses  who  were  his 
ryots  and  his  defendants,  inasmuch  as  it  was  not  probable, 
that  in  four  years  between  the  first  decree  in  the  case,  fixing  the 
particular  canal  as  the  boundary  between  the  two  estates,  it 
should  have  so  completely  dried  up  as  to  be  no  longer  traceable. 
7th  June,  1853,  Punchanund  Mookerjea,  appellant. 

A  deed  engrossed  upon  old  paper,  of  an  inferior  value,  to  which 
additional  stamp  duties  were  subsequently  affixed  and  the  date 
of  which  was  altered  from  1240,  P.  S.  to  1245,  F.  S.  held  to  be 
collusive  and  fraudulent  by  the  lower  Courts  and  the  Sudder 

*  Daja  Bbaga,  ob.  ti.  sect.  1,  No.  27. 

t  Daja  Bbaga,  ch.  xiv.  No.  7.  Mitacsbara  on  Inberitanoe,  cb.  xi.  Digest,  bock 
V.  sect.  389. 

t  Daya  Bbaga,  cb.  xir.  Nos.  7,  9.     Digest,  book  v.  sect.  380  to  887. 
§  RugkisBOPe  Boy  versus  tbe  Widow  of  Simto  Dasa.  S.  D.  A.  Kep.  vol.  i.  p.  13. 
II  Dajra  Bbaga,  ch.  xiv.  Noa.  2,  4.    Nareda,  Digest,  book  r.  sect.  381. 
3   H   2 
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Dewanny  Adawlut  in  appeal.  15th  September^  \8b2,  Miust. 
Ludwan^  appellant. 

In  the  lower  Court,  the  Principal  Sudder  Ameen  rejected  three 
copies  of  the  Hurkaru  newspaper^  containing  a  judgment  pass- 
ed by  the  Supreme  Court,  refusing  to  receive  them  as  evidence 
on  the  precedent  of  the  decision  of  the  Sudder  Courts  adding 
that  as  the  Presiding  Judge  certified  to  the  correctness  of  the 
newspaper  report,  there  was  no  question  as  to  its  genuineness — 
and  with  respect  to  the  case  of  the  Maharajah  of  Burdwan,  before 
the  Privy  Council  and  another  case  also  cited,  they  were  inappli- 
cable, the  newspaper  reports  not  being  filed  as  proofs  by  either 
party.  The  precedent  of  the  Sudder  Court  referred  to  the  re- 
jection of  the  printed  decisions,  when  authenticated  copies  of  the 
original  decisions  could  be  produced  and  should  be  produced,  as 
being  the  best  evidence,  and  that  when  filed  on  proper  stamps 
could  be  admitted,  and  the  law  not  having  given  to  the  printed 
decisions  the  authority  of  legal  documents.  The  Principal  Sud- 
der Ameen  accordingly  declared  that  the  printed  decision  in  the 
newspaper  could  not  be  received  as  documentary  proof  against 
any  party. 

*^  It  is  contended  that  what  appears  in  the  Hurkaru  as  the 
judgment  of  the  Supreme  Court,  is  not  a  record  on  the  case-r- 
and therefore  no  copy  authenticated  by  the  Court  could  be 
adduced.  It  is  the  best'evidence  procurable  of  that  judgment. 
If  it  be  not  a  document  of  a  Court  of  record,  it  cannot  be  a 
probative  exhibit,  and  I  (Mr.  Dick)  am  of  opinion  that  the 
Principal  Sudder  Ameen  was  right  in  declining  to  receive  it  as 
proof." 

In  the  cause— as  an  authentic  report  of  a  judgment  I  think 
it  may  be  cited  and  referred  to,  as  was  done  in  the  case  of  the 
Maharajah  of  Burdwan,  and  of  course  the  utmost  weight  would 
be  given  to  it. 

Per  Sir  R.  Barlow.  In  the  case  Khajah  Taleb  Ali  Khan,  6th 
January,  1852,  the  majority  of  the  Court  rejected  the  printed 
decisions  in  favour  of  the  best  evidence.  In  the  Supreme  Court, 
copies  of  the  judgments  are  not  given,  but  only  copies  of  the 
decree  or  verdict.     Stamps  are  not  required  in  the  Supreme 
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Court,  nor  do  copies  of  documents  filed  there,  when  brought 
into  a  mofussil  Court,  require  stamps.  The  Principal  Sudder 
Ameen  has  not  rejected  the  papers,  because  they  are  defective  as 
evidence,  but  on  the  principle  that  an  officially  authenticated 
copy  duly  stamped  could  alone  be  received  in  evidence.  This  case 
is  different.  The  stamp  for  the  exhibit  has  been  filed  with  the 
copy  of  the  decree  or  verdict  of  the  Supreme  Court.  A  copy  of 
the  judgment  or  grounds  of  the  decision  of  the  judge,  is  not 
procurable  in  the  Supreme  Court,  and  it  is  not  the  practice  of 
the  Court  to  give  a  copy,  but  the  judgment  is  reported  in  the 
public  papers  by  an  authorized  reporter  under  the  sanction  of 
the  presiding  judge.  The  number  of  the  Hurkaru  containing 
the  judgment  has  been  filed — counsel  has  given  his  evidence  as 
to  the  correctness  of  the  report,  which  the  Chief  Justice  has 
also  certified,  and  stated  that  such  a  report  would  be  admitted 
in  any  of  her  Majesty's  Courts.  The  said  report  is  accompanied 
by  copies  of  all  such  depositions  and  documents  as  are  allowed 
to  be  taken  by  the  Supreme  Court.  In  the  Privy  Council  deci- 
sion reported  at  vol.  iv.  part  3,  p.  508,  it  will  be  seen  that  when 
judgment  was  about  to  be  passed  on  the  appeal  of  the  Rajah  of 
Burdwan  versus  the  Government,  a  printed  report  in  the  Cal- 
cutta Monthly  Journal  was  received  as  evidence  of  the  decision 
of  the  Special  Commissioner's  Court,  on  the  point  of  limitation, 
and  upon  that  point,  -  the  decision  of  the  Privy  Council  turned* 
I  cannot,  under  the  above  circumstances  uphold  the  rejection  of 
these  documents — which  have  been  rejected  not  on  their  intrinsic 
merits  or  inadmissibility  as  evidence,  but  because  the  forms 
required  for  filing  copies  in  the  Company's  Courts  have  not  been 
complied  with,  without  reference  to  the  practice  and  the  rules 
obtaining  in  the  Supreme  Court,  from  which  they  were  procur- 
ed. This  is  a  wrong  principle  and  opposed  to  the  precedent 
cited  in  Morre's  Reports. 

Per  Mr.  B.  J.  Colvin.  The  Principal  Sudder  Ameen  has  mis- 
understood the  precedent,  Talib  AH  Khan,  which  ruled  that 
decisions  of  the  Company's  Courts,  if  filed  on  stamp  paper,  were 
evidence.  By  parity  of  reason  therefore  the  reports  of  judgments 
of  the  Supreme  Court,  in  which  Court  stamps  are   not  used 
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should,  if  that  were  the  only  question^  lie  received  on  plain  paper. 
Bat  the  system  of  drawing  up  judgments  in  the  Supreme  Court 
and  in  the  Company's  Courts  is  different.  The  former  contain 
only  the  decretal  order,  without  the  reasoning  upon  which  it  is 
based,  whereas  in  our  Courts  the  reasons  and  the  order  are  both 
embodied  in  the  decree.  The  lower  Court  has  received  the  decre- 
tal order  on  plain  paper  without  objection.  He  has  only  refused 
to  receive  the  report  of  the  preparatory  reasoning  which  led  to 
it,  not  because  it  is  not  stamped,  but  from  the  character  of  the 
reports  themselves.  The  matter  of  genuineness  is  settled  by  the 
certificate  of  Sir  L.  Peel,  but  that  does  not  alter  the  character 
of  the  reports.  It  only  declares  them  sufficient  for  the  purposes  for 
which  they  may  be  cited,  but  he  himself  styles  them  not  to  be 
properly  acts  of  Court,  a  reason  in  itself  sufficient  for  not  accept- 
ing them  as  documentary  evidence.  The  Principal  Sudder 
Ameen  was  therefore  right  in  rejecting  them  as  such.  Held 
therefore,  that  newspaper  reports  of  judgments  in  the  Supreme 
Court  were  admissible,  not  as  conclusive  documentary  proof,  but 
as  proof  pro  tanto  and  as  entitled  to  every  respect  with  reference 
to  the  recital  of  facts  contained  therein.  Cochrane,  assignee, 
appellant,  April  16th,  1855. 

In  an  action  where  the  question  in  issue  was,  whether  the 
plaintiff  was  or  was  not  a  bon4  fide  purchaser,  it  appeared  that  he 
borrowed,  on  his  bond,money  from  the  Bank  of  Bengal  and  obtain- 
ed six  bank  notes,  one  of  which  was  moreover  paid  away  by  his 
vendor  to  a  third  party,  and  two  more  of  these  notes  were 
similarly  paid  away  by  his  vendor  to  other  parties.  Held  that 
there  was  sufficient  evidence,  circumstantial  as  well  as  direct,  to 
establish  the  vendee's  title  as  purchaser  for  value.  25th  March, 
1853,  Inderchunder  Baboo,  appellant. 

An  appeal  was  preferred  by  the  Collector  of  Chittagong  against 
the  orders  of  tho  lower  Courts,  ruling  adversely  to  the  interests 
of  Government  in  a  matter  relating  to  the  true  interpretation  of 
the  term  jaidad,which  was  pleaded  as  being  a  receipt  in  fulL  The 
document  recited  the  orders  in  council,  which  in  special  appeal 
were  referred  to,  as  explanatory  of  the  meaning  of  the  term 
jaidad,  from  which  it  appeared  that  the  evident  scope  and  intent 
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of  this  instrument  was,  that  it  should  be  a  receipt  in  full  for  all 
lands  belonging  to  the  plaintiff's  turuflf  or  permanently-settled 
estate^  and  consequently,  in  reversal  of  the  decrees  of  the  lower 
Courts,  the  plaintiff's  action  to  recover  additional  lands  as  be- 
longing to  his  turuff,  was  dismissed.  Collector  of  Chittagong, 
appellant,  16th  December,  Ibbi. 


Cum  par  ddictum  est  daorrnn,  semper  onerator  petitor,  et  melior  habetur  pos- 
seesoris,  rei,  defendentis  causa. — ^Wbere  the  plaintiff  and  defendant  are  equally 
wrongdoers,  judgment  with  costs  will  be  given  for  the  defendant  in  possession. 

In  dubio  pro  dote,  libertate,  innocenti&,  possessore,  debitore,  reo,  responden- 
dum est. — Where  the  facts  are  doubtful,  presumptions  will  be  in  fayour,  of 
dower — liberty,  innocence,  possession,  the  debtor,  the  criminal  at  the  bar. 

In  ffiquali  jure  melior  est  conditio  possidentis  yel  defendentis. — Where  the 
right  of  both  parties  is  equally  good,  possession  governs  the  case. 

In  pari  delicto  potior  est  conditio  possidentis  vel  defendentis. — Where  the 
title  of  both  parties  is  equally  bad,  possession  governs  the  case. 

In  obscuris,  vel  dubiis,  quod  minimum  est  sequimur. — Where  the  quantum 
value  in  issue  is  obscure  or  doubtful,  the  admeasurement  of  damages  will  be 
estimated  at  the  minimum  current  price. 

The  reader  may  refer  back  to  the  chapter  on  Presumptions. 
As  a  general  rule  every  intendment  is  in  favour  of  the  defendant. 
The  exception  is,  where  the  defendant  is  a  spoliator,  in  which 
case  we  must  substitute  maximum  for  minimum  in  the  last 
maxim.  The  reader  cannot  consult  better  works  than  Best's 
Principles,  Broome's  Legal  Maxims,  and  Broome's  Commen- 
taries. 

In  an  action  between  the  principals,  where  both  failed  to 
establish  their  title  to  the  lands  in  dispute,  the  judge  passed  an 
order  that  they  should  remain  with  the  party  in  possession,  statu 
quo  ante,  and  an  appeal  preferred  to  set  aside  this  order,  was 
dismissed.     17th  June,  1852,  Budjoo  Soondree,  appellant. 

In  a  dispute,  where  the  statements  as  to. title  pro  and  con. 
were  nearly  balanced,  in  an  appeal,  the  Sudder  Court  refused  to 
interfere  with  the  judgment  of  the  lower  Court,  there  being 
only  one  thing  certain  in  the  case,  which  was,  that  the  defendant 
had  been  in  possession  from  1884.  Choudry  Dowlut  Singh, 
appellant,  13th  July,  1853. 
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In  an  action  to  recover  possession^  the  bill  of  sale  under  which 
the  plaintiff  claimed^  and  the  bill  of  sale  upon  which  the  defen- 
dant relied  for  title^  were  both  held  to  be  spurious.  The  lower 
appellate  Court  and  the  Sudder  Adawlut,  refused  to  disturb  the 
defendant's  possession,  although  the  plaintiff's  bill  of  sale  was 
duly  registered  and  which,  if  authentic,  would  have  been  prefer- 
ential under  Act  XIX.  1843.  24th  February,  1853,  Abdool 
Gunnee,  appellant. 

In  the  lower  Court,  the  cubooleut  upon  which  the  plaintiff 
sued  was  held  to  be  fabricated,  and  without  going  into  the  merits, 
the  lower  Court  dismissed  the  plaintiff's  action.  The  lower  ap- 
pellate Court  found  that  the  cubooleut  was  fabricated,  but  going 
into  the  merits,  found  that  the  receipts  were  fabricated  also,  and 
in  reversal  of  the  orders  of  the  lower  Court,  found  for  plaintiff. 
Held  in  special  appeal,  that  no  order  could  pass  for  plaintiff  on 
a  deed  admittedly  fabricated.  18th  July,  1853,  Nobokishen, 
appellant. 

A  party  sued  to  recover  possession  under  a  special  title 
which  failed,  and,  in  appeal,  maintained  title  under  prior  posses- 
sion— ^held  that  in  ejectments  of  defendants  in  possession,  proof 
of  a  superior  right  must  be  established.  Mungaldas  Gt>sain, 
8th  March,  1855. 

The  plaintiff  sued  the  defendants  to  recover  possession  of 
700  biggahs  with  mesne  profits.  Plea,  that  the  plaintiff  had 
surrendered  them,  on  their  becoming  unproductive  in  consequence 
of  an  inundation.  Held  that  the  claim  for  mesne  profits  could 
not  be  sustained  under  the  facts  of  the  case,  but  that  neither 
had  the  defendants  acted  in  conformity  with  law  VII.  1799, 
accordingly  the  case  was  decreed  to  the  plaintiff  upon  the 
ground  of  possession.  Held  in  special  appeal,  that  the  finding 
of  the  lower  Court  was  perfectly  correct.  9th  February,  1847, 
Moheshchunder,  appellant. 

The  plaintiffs  sued  to  recover  certain  lands  under  a  deed  of 
gift,  to  which  the  defendants  pleaded  possession  under  another 
deed  of  gift,  and  obtained  a  decree.  Held  in  appeal,  that  both 
deeds  were  forgeries,  accordingly  the  appeal  was  dismissed  and  at 
the  same  time  the  Moonsiff's  order  was  reversed.  Held  in  special 
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appeal^  that  the  orders  were  inconsistent^-case  remanded.     Ram 
LocboD,  appellant^  23rd  September,  I8i7. 

Note, — This  case  should  have   been  decided  under  the  third 
maxim  in  the  lower  appellate  Court. 

In  a  cause  of  collision,  the  fact  that  neither  vessel  exhibited 
a  light,  was  unnoticed  in  the  pleadings  and  the  argument ;  but  it 
was  held,  that  as  lights  ought  to  have  been  exhibited,  neither  ves- 
sel could  recover.  The  Aliwal,  18  Jur.  296 — A.dm. — Digest ,  Jurist, 
Where,  on  a  motion  for  an  injunction  to  restrain  an  alleged 
breach  of  covenant,  the  question  in  dispute  appeared  doubtful, — 
Held,  that  the  burden  of  proof  was  on  the  plaintiff,  to  shew  that 
the  balance  of  convenience  was  in  favour  of  granting  the  injunc- 
tion. 

The  rights  and  interests  of  one  Neemoo  Baboo  in  a  certain 
estate  were,  on  the  2nd  of  April,  1844,  sold  in  execution,  and 
the  purchaser  obtained  possession.  Subsequently,  a  party  by 
name  Gungagobind  petitioned,  stating  that  Neemoo  Baboo  had 
sold  the  estate  in  question  to  him,  prior  to  the  decree,  and  the 
Principal  Sudder  Araeen  reversed  the  sale,  which  order  was, 
however,  set  aside  by  the  Judge.  The  petitioner,  in  1852,  iusti- 
tuted  an  action,  stating  that  the  settlement  had  been  directed  to 
be  made  with  two  ladies,  who  applied  to  the  Collector  to  have  the 
settlement  made  with  him,  and  to  substitute  his  name  for  theirs 
in  the  Collectorate  books,  and  that  subsequently  the  judgment- 
debtors  had  no  interest  whatever  in  the  property.  The  lower 
Court  dismissed  the  claim,  holding  that  the  plaintiff  had  been 
merely  a  manager  on  the  part  of  the  ladies.  In  appeal  over, 
held,  that  although  from  the  fact  of  settlement  having  been 
made  with  the  plaintiff  appellant,  presumptions  arose  as  to  the 
proprietary  title  being  with  him — that  from  the  facts  disclosed, 
the  character  of  the  plaintiff  was  rather  that  of  a  fiduciary  or 
trustee,  and  that  at  the  time  of  the  alleged  transfer,  it  did  not 
appear  that  any  consideration  passed,  and  that  the  object  of  the 
ladies  had  been  rather  that,  as  they  were  females  unacquainted 
with  business,  the  plaintiff,  as  their  near  relative,  was  selected  by 
them  to  manage  their  affairs,  and  no  transfer  of  ownership  was 
contemplated  by  them,  as  is  obvious  from  the  words  of  the  peti- 
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Hon.  If  presumptions  arise  from  the  settlement  which  are 
favourable  to  the  plaintiff^  on  the  other  hand  the  presumptions 
adverse  to  him  are  equally  strongs  viz.  his  admission  of  the  pro- 
prietary title  of  the  judgment-debtors, — -his  silence  as  to  how 
he  acquired  title,  whether  by  gift  or  purchase — the  undisturbed 
possession  of  defendants  for  nine  years  under  a  decree  of  Court ; 
and  as  the  presumptions  are  balanced,  the  plaintiff  must  first 
prove  that  he  acquired  the  estate  for  value  in  bonft  fide,  before 
he  can  oust  the  defendants  in  possession,  and  having  failed  to  do 
this,  the  orders  of  the  lower  Court  were  affirmed.  25th  Febru- 
ary, 1857,  Baboo  Gungagobind,  plaintiff,  appellant. 

In  collision,  the  rule  of  the  Admiralty  Court,  where  parties  are 
mutually  blameable  in  not  taking  necessary  measures  to  prevent 
accidents,  is  to  apportion  equally  the  damages  between  the  respec- 
tive owners  of  the  vessels.     Faux  v.  Sheffer,  8  E.  P.  Moo.  75. 

The  owners  of  an  English  vessel  brought  an  action  for  damages 
against  a  foreign  vessel,  whose  owners  also  brought  a  cross  action 
against  the  English  vessel.  By  an  arrangement  between  the 
parties,  the  two  actions  were  heard  as  one  cause.  The  Admiralty 
Court  held  that  the  English  vessel  was  the  cause  of  the  damage, 
and  dismissed  the  foreign  vessel  from  the  action.  An  appeal  from 
such  judgment  and  complaint  of  nullity  was  sustained  by  the 
appellate  court,  the  Judicial  Committee  being  of  opinion  that 
both  vessels  were  in  fault,  and  decreed,  in  such  circumstances, 
the  damage  to  be  equally  divided  between  them,  remitting  the 
cause  to  the  court  below,  to  ascertain  the  amount  of  damage,  and 
so  divided  the  same  into  moieties  between  the  owners  of  the 
respective  vessels. — Id. — D'tgest  JuriH, 

In  an  action  to  recover  value  of  a  certain  number  of  bricks, 
the  defendant  disputed  the  quantity,  and  an  ameen  having  been 
deputed  to  hold  a  local  enquiry,  found  the  place  under  water 
and  could  make  no  report.  The  lower  Court  therefore  split  the 
difference  and  gave  a  modified  decree  for  plaintiff.  In  appeal, 
the  above  decree,  being  founded  upon  no  principle  at  all,  the  case 
was  remanded.     19th  September,  1853,  Komolnarayon,  appel- 

lant. 

Jjote. — If  the  Court  felt  justified  in  giving  a  decree  at  all,  the 
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facts  of  the  case  being  otherwise  equal,  and  as  "  in  sequali  dubio 
melior  est  conditio  defendentis/^  the  decree  should  have  been  for 
the  amount  admitted  by  the  defendant,  and  "  in  obscuris,  quod 
minimum  est  sequimur/^ 

In  an  action  of  title,  in  which  the  evidence  of  both  parties 
was  held  to  be  equally  good,  judgment  below  passed  for  defend«i 
ant,  on  the  ground  of  his  possession,  an  order  which  was  affirmed 
in  appeal.     21st  September,  1852,  Bajaram  Coer,  appellant. 

iVi?fe.— In  pari  caus&  possessor  potior  haberi  debet. 

All  parties  having  equally  failed  to  make  good  summarily  their 
claim  to  title,  were  referred  to  a  regular  action  as  against  the 
parties  in  possession,  who  were  held  to  be  entitled  to  sue  for  and 
recover  rents  on  that  ground  only.  Tarneechoron  Singh,  appel- 
lant, 24th  March,  1853. 

In  a  dispute  for  the  possession  of  certain  lands,  in  which  the 
judge  had  divided  them  equally  between  the  litigant  parties^  on 
special  appeal,  the  case  was  remanded.  The  ameen  deputed 
reported,  that  it  was  impossible  to  ascertain,  what  the  boundaries 
between  the  two  Pergunnahs  were,  and  the  Principal  Sudder 
Ameen  stated,  that  nothing  was  proved  by  either  party  in  sup- 
port  or  rejection  of  the  claims  of  either  party,  and  as  no  boundary 
could  be  ascertained,  that  it  would  be  more  equitable  to  divide 
the  lands  in  equal  moieties.  Held  in  appeal,  that  the  failure  of 
the  plaintiff  to  prove  his  case,  necessitated  a  judgment  for  defen* 
iLint — and  in  reversal  of  the  orders  below,  the  plaint  was  dis« 
missed.     Mungul  Singh,  appellant,  June  30th,  1845. 

The  lower  Court  having  grounded  its  decision  rather  on  the 
weakness  of  the  defendant's  case,  than  on  proof  of  the  validity 
of  the  plaintiff's  claim,  and  whereas  the  defendant  was  entitled 
to  hold  by  right  of  possession,  until  the  plaintiff's  case  was  made 
good,  the  judgment  below  was  reversed,  and  the  case  remanded. 
Mirza  Ahmed  Jan,  appellant,  8rd  July,  1850. 

The  plaintiff,  who  was  heir  to  the  grantor  of  certain  endow- 
ment lands,  instituted  an  action  to  remove  the  Shewayet  and 
to  supersede  him  in  the  office — on  the  grounds  that  he  had 
jeopardized  the  endowment,  by  pledging  it  for  his  private 
purposes,  to  which  action  the  defendants  pleaded  similar  transao- 
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tioii8  by  the  plaintiff/  in  which  lands  belonging  to  the  endow- 
ment had  been  made  over  in  security  for  plaintiff.  Held  that 
the  plaintiff  could  not  be  allowed  to  subject  the  defendants  to 
penalties  he  had  equally  incurred^  by  acts  in  infraction  of  the 
deed  and  will  of  the  founder  of  the  endowment,  and  on  such 
grounds  claim  right  to  succession — that  though  the  endowment 
had  been  put  in  jeopardy,  the  Court  would  not  interfere  in 
favour  of  plaintiff,  he  not  being  entitled  to  relief,  under  the 
circumstances  of  the  case.  Bejoygobind  Barral,  28th  August, 
1850. 

In  cases  where  the  Court  is  divided,  the  case  of  Dansey  v. 
Richardson,  Jurist,  November  11th,  1851,  p.  957,  maybe  quoted 
with  reference  to  costs. 

Danset  v.  Richardson. — May  29^A,  1857. 
Rule  for  new  Trial — Court  equally  divided — CosU. 

Where  a  rule  for  a  new  trial  drops  in  consequence  of  the 
Court  being  equally  divided  in  opinion,  the  party  who  obtained 
the  verdict  is  not  entitled  to  the  costs  of  the  rule. 

In  this  case,  a  verdict  having  been  found  for  the  defendant,  a 
rule  nisi  for  a  new  trial  was  granted ;  but  the  Court  being  equally 
divided  in  opinion,  the  rule  dropped.  (See  3  El.  &  Bl.  722 ;  ante, 
p.  721).  On  the  taxation  of  the  defendant's  costs,  the  Master 
refused  to  allow  the  defendant  the  costs  of  the  rule.  Subse* 
quently  the  defendant  obtained  an  order  of  Maule,  J.,  by  which 
it  was  ordered  that  the  Master  should  be  at  liberty  to  review  his 
taxation.     In  Easter  Term,  (May  8), 

Pearson  obtained  a  rule  nisi,  calling  upon  the  plaintiff  to  shew 
cause  why  this  order  should  not  be  rescinded,  citing  Chilian  v. 
The  London  and  Croydon  Railway  Company,  (Trinity  Term,  1848, 
not  reported),  in  which  case  a  rule  nisi  for  a  new  trial,  obtained 
on  behalf  of  the  defendants,  dropped  on  account  of  the  judges 
being  equally  divided  in  opinion ;  and  the  Master  having  taxed 
tlie  plaintiff's  costs  of  the  rule,  Parke,  B.,  made  an  order  that 
the  Master  should  review  his  taxation ;  and  the  Court  of  Ex- 
chequer held  that  the  order  was  right,  and  refused  a  rule  nisi  for 
rescinding  it.     On  a  subsequent  day,  (May  10), 

Lush  shewed  cause. — The  general  rule  is,  that  the  successful 
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party  is  entitled  to  costs.  [Lord  Campbell,  C.  J. — Upon  writ 
of  error  to  the  House  of  Lords,  when  the  Lords  are  equally 
divided,  the  decision  is  in  favour  of  the  respondent,  upon  the 
principle  semper  '^  prsssumitur  pro  negante/'  But  that  is  not  so 
in  this  court.] 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the 
Court. — In  conformity  with  the  decision  of  the  Court  of  Ex- 
chequer in  Chilton  v.  The  London  and  Croydon  Railway  Company, 
we  think  that  the  rule  for  a  new  trial  having  dropped^  in  con- 
sequence of  the  Court  being  equally  divided  in  opinion,  there 
was  no  decision  on  the  rule,  and  no  successful  party  \  and  there- 
fore the  costs  of  the  rule  were  properly  disallowed. — Rule  abso^ 
lute. — Digest,  Jurist, 

The  words  ^'  debts  and  deeds''  in  the  irritant  clause,  held  to 
infer  only  to  the  "  debts  and  deeds''  mentioned  in  the  imme- 
diately antecedent  portion  of  the  prohibitory  clause,  and  not  to 
the  ''  debts  and  deeds"  mentioned  in  the  prior  members  of  that 
danse.     Ogilvy  v.  Airlie  (Earl),  2  Macq.  H.  L.  Cas.  260. 

In  construing  irritant  clauses,  the  presumption  is  in  favour 
of  liberty ;  and  therefore,  if  the  words  admit  of  two  readings, 
and  the  result  of  one  is  to  give  effect  to  the  fetters,  and  the 
result  of  the  other  is  not  to  give  effect  to  the  fetters,  that  which 
does  not  give  effect  to  the  fetters  is  that  which  ought  to  be  pre- 
ferred.— Id,     Cranwoith,  C. 

It  is  not  the  rule  that  in  a  Scotch  entail  you  may  not  give 
to  the  words  their  natural  import ;  but  the  rule  is,  that  if  words 
are  used  in  an  ambiguous  or  uncertain  sense,  you  cannot  fix 
upon  them  a  sense  which  will  take  from  them  the  freedom 
which  the  other  parts  of  the  entail  may  have  given. — Id,  Lord 
St«  Leonards. 

The  annexed  case  may  be  referred  to  the  principle  "  in  dubio 
pro  defendente  respondendum" — so  criminaliter.  But  *'  scire  et 
scire  debere,  sequiparantur  in  lege" — civiliter — as  to  the  "  quaere" 
we  may  answer,  "  actori  incumbit  probatio,"  and,  "  actore  non 
probante  absolvitur  reus."  The  onus  probandi  could  scarcely  be 
shifted  upon  the  criminality  presumable  from  the  crime  itself,  as 
in  the  case  of  possession  of  stolen  property. 
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Upon  the  trial  of  an  indictment  for  bigamy^  it  was  con- 
tended for  the  prisoner^  that  as  npon  the  evidence  it 
must  be  taken  that  her  husband  had  been  continually  absent 
from  the  prisoner,  for  the  space  of  seven  years  next  preceding 
the  second  marriage,  as  there  was  no  evidence  that  she  knew 
him  to  be  living  at  the  time  of  the  second  marriage,  and  as  she 
was  not  bound  to  make  inquiry,  she  was  entitled  to  an  acquittal. 
The  jury  found  that  they  had  no  evidence  of  the  prisoner's 
knowledge,  but  that  they  were  of  opinion  she  had  the  means 
of  acquiring  knowledge,  if  she  had  chosen  to  make  use  of 
them : — Held,  that  upon  this  finding  a  conviction  could  not 
be  supported.  Reg.  v.  Briggs,  2  Jur.,  N.  S.,  1195;  26  L.  J., 
M.  C,  7— C.  C,  R. 

Quaere.  Is  the  onus  cast  on  the  prosecution  of  the  proving 
that  the  prisoner  knew  her  husband  was  alive,  or  on  the  pri- 
soner of  proving  that  she  did  not  know  it  ? — Id. 


Quotiee  in  yerbis  nulla  est  ambignitas,  ibi  nulla  expositio  contra  rerba  facienda 
est. — Where  the  words  of  an  instrument  or  law  admit  in  themselvM  of  no  doubt, 
as  to  their  intent  and  meaning,  any  construction  at  variance  with  them  is  inad* 
missible. 

A  verbis  legis  non  est  recedendum.— There  can  be  no  departure  £rom  the 
plain  letter  of  the  law. 

A  judge  declined  to  give  a  party,  claiming  a  certificate  under 
Act  XX.  1841,  such  certificate,  because  certain  suits,  involving 
the  title,  were  pending  elsewhere.  Held  in  appeal,  that  the 
terms  of  the  act  being  positive,  the  judge  must  comply  with 
them.     Anundmoye  Choudrain,  appellant,  Elst  March,  185^. 

A  Moonsiff  having  disposed  of  a  case,  without  recording 
issues  under  Act  XV.  1850,  the  illegality  was  brought  to  the 
notice  of  the  lower  appellate  Court,  without  avail.  In  special 
appeal,  held,  that  the  law  was  imperative,  and  accordingly  the 
case  was  returned  for  compliance  with  it.  20th  June,  1852, 
Purohit  Duchoo,  appellant. 

In  an  action  for  rents,  a  decree  passed  for  plaintiff  for  the 
rents,  including  Cazee's  fees.  Held  in  appeal,  to  be  ipso  facto 
illegal — but  as  the  defendant  had  admitted  paying  these  fees  in 
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former  years^  the  lower  Court's  decree  was  affirmed.  In  special 
appeal^  held,  that  the  levy  of  the  loss  in  question^  being  con- 
trary to  the  express  letter  of  the  law,  the  Courts  must  be  bound 
by  it,  and  the  action  below  was  dismissed  with  all  costs.  23rd 
June,  1852,  Luckee  Debia,  appellant. 

In  an  action  to  redeem  an  estate  from  becoming  absolute  by 
foreclosure,  held  that  the  year  of  grace  began  to  run  from  the  date 
of  issue  of  notice,  viz.  28th  of  May,  184>1,  and  not  from  the  date 
of  service  of  notice.  That  this  rule  has  been  adopted,  not  only 
with  reference  to  the  terms  of  Regulation  XVII.  1806,  but  also 
to  the  principle  of  the  enactment.  The  one  year's  grace,  beyond 
the  period  mentioned  in  his  own  engagement,  is  a  sufficient  in- 
dulgence, and  the  enactment  must  be  construed  strictly  and 
to  the  letter — and  oflTers  to  pay  the  money  after  the  expiration 
of  the  year  could  not  prevent  the  sale  becoming  absolute.  15th 
July,  1846,  Kunhyalall  Thakoor. 

By  Section  5,  Regulation  VIII.  1819,  a  fee  of  2  per  cent,  up 
to  100  Rs.  is  chargeable  on  the  registration  of  an  alienation  of 
a  Putnee  Talook.  No  fees  are  chargeable  on  succession  by  in- 
heritance, accordingly  that  part  of  a  decree  of  the  lower  Court, 
reciting  conditional  payment  of  such  fees,  was  reversed.  Konuru 
Ram  Chunder,  appellant,  16th  July,  1846. 

A  party  let  his  lands  to  a  farmer,  under  three  express  stipula- 
tions, the  breach  of  any  one  of  which  was  to  entail  forfeiture  of 
the  lease.  The  third  was  that  the  farmer  should  not  sublet  to  an 
Indigo  Planter,  which  he  did.  The  lessor  sued  to  re-enter,  and 
obtained  a  decree — affirmed  in  appeal,  overruling  the  objection 
urged  as  to  the  conditions  being  of  themselves  futile,  26th 
July,  1847.     Andrew  Crawford,  appellant. 

Note, — The  only  objection  as  to  the  conditions  would  have 
been,  that  they  were  in  restraint  of  trade.  '^  Conditiones  quaelibet 
odiossB :  maxime  autem  contra  matrimonium  et  commercium'' — 
conditions  in  restriction  of  marriage  or  commerce  are  abhorrent 
to  equity.  An  argument  might  have  been  perhaps  raised  under 
this  maxim — but  parties  must  be  bound  by  the  plain  meaning 
and  intention  of  their  agreements,  when  they  are  within  the 
law — and  *'  quod  sub  certa  forma  concessum  est,  non  trahitur  ad 
valorem,''     Broome's  Legal  Maxims,  p.  350, 
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In  an  action  on  a  bond  for  4000  Rs.,  the  obligor  pleaded,  that 
the  obligee  was  to  credit  in  account,  rents  otherwise  payable  to 
the  obligor.  Plea  disallowed  in  the  lower  Court,  there  being 
no  such  condition  in  the  bond  itself — affirmed  in  appeal.  24th 
January,  1853^  Bissumber  Singh,  appellant. 

In  a  mortgage  deed  there  was  no  stipulation  as  to  the  rate  of 
interest  to  be  charged.  The  mortgagors  in  redemption  claim  to 
re-enter,  on  the  grounds  that  the  mortgage  had  been  paid  off 
from  the  usufruct,  calculating  the  interest  at  6  per  cent.,  allowing 
that  at  the  legal  rate  of  12  per  cent,  such  mortgage  had  not 
been  discharged.  Held,  that  whereas  in  the  mortgage  deed 
there  was  no  limitation  of  legal  interest,  the  plaintiffs  had  no 
case  for  an  account.     28th  July,  1 852,  Monjur  AH,  appellant. 

If  any  writing  or  instrument  be  on  more  than  one  sheet  of 
paper,  the  seals  or  signatures  of  the  parties,  and  the  names  of 
witnesses,  must  be  on  the  part  bearing  the  stamp,  otherwise  the 
document  is  not  legally  executed ;  the  law.  Regulation  X.  29^  being 
peremptory,  the  Court  had  no  alternative  but  to  enforce  it.  8th 
Dec.  1853,  Kudderonissa,  appellant,  2nd  July,  1856,  Dooloo 
Patuck,  appellant. 

The  entire  sum  advanced  to  the  defendant  amounted  to 
1845  Rupees,  for  which  different  bonds  and  mortgages  had  been 
executed,  and  the  plaintiff  sued  to  recover  5925  Rupees,  which 
action  was  dismissed  for  usury,  with  permission  to  sue  for  the 
money  actually  advanced.  Held  in  appeal,  that  usurious  inter- 
est having  been  established.  Section  9,  Regulation  XV.  1793, 
was  peremptory  as  to  the  dismissal  of  the  action  with  all  costs. 
Srikishen  Sah  and  others,  appellants. 

A  case  having  been  disposed  of  without  issues,  with  reference 
to  Cir.  12,  7th  August,  1817,  Regulation  XXVI.  1814,  and 
precedent  Sremutty  Moottoo,  &c.  appellants,  page  292,  Moore's 
Indian  Appeals,  Vol.  HI.  part  2,  in  which  the  decision  of  the 
Madras  Sudder  Court  had  been  overruled.  Case  remanded,  Kower 
Rodranund  Singh,  appellant.  March  5th,  1856,  vide  also — 
maxim  "  certa  debet." 

In  a  case  instituted  by  the  Zemindar  to  resume  the  proprie- 
tory title,  held,  that  the  mere  fact  of  several  descendants  of  the 
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original  Lakhirajdar  having  succeeded  to  the  rent-free  estate^  was 
not^  in  itself,  conehisive^  that  the  tenure  was  of  an  hereditary 
nature  and  the  laws  were  peremptory^  viz.  Regulation  III.  1 828, 
and  KegulationXlV.  1825,  and  accordingly  the  orders  of  the 
lower  Courts  were  reversed.  23rd  August,  1852,  Joykishen 
Mookerjea,  appellant. 

In  the  case  of  Rajender  Chatteijea,  appellant,  1 7th  Septem- 
ber, 1850,  held  by  a  majority  of  the  judges,  that  the  deed  having 
been  unstamped,  when  the  suit  was  brought  and  indeed  up  to  the 
date  of  its  decision,  it  cannot  be  admitted  as  the  foundation  of 
any  suit,  since  Section  8,  Regulation  X.  1829,  distinctly  lays 
down  that  no  such  deed  shall  even  be  pleaded  in  any  Court  of 
Judicature  and  Section  8  shows  more  pointedly  the  intention  of 
that  order,  by  declaring  an  absolute  and  unconditional  forfeiture 
of  five  times  the  amount  of  the  proper  stamp  to  be  exacted  from 
any  pleader  or  Mooktear,  merely  for  the  act  of  presenting,  for 
the  purpose  of  being  filed  in  any  Court  any  deed  unstamped,  or 
not  being  the  proper  stamp.  The  suit  being  thus,  by  the  positive 
requirements  of  the  law,  declared  wholly  bad  and  incapable  of 
reception  from  its  origin,  must  necessarily  be  dismissed,  there 
being  no  power  in  any  Court  to  receive  at  a  later  stage  of  the 
same  case,  the  deed  subsequently  stamped  which  could  not,  when 
first  presented,  be  the  subject  of  any  suit  whatever.  The  suit 
must  be  held  to  have  been  null  ab  initio.  Section  14,  Regula* 
tion  X.  1829,  provides  rules  for  the  due  stamping  of  documents 
which  may  have  been,  in  the  first  instance,  defective  in  that 
respect;  .but  these  rules  relate  wholly  to  a  discretion  to  be  exer. 
cised  by  the  revenue  officers  and  allow  only  of  proceedings,  which 
must  be  carried  through,  before  such  documents  can  be  made  in 
any  way  the  subject  of  suits  in  Court — we  must  be  guided  in 
deciding  such  a  case  by  the  clear  provisions  of  the  law  and  can- 
not modify  the  law  in  consequence  of  directions  in  a  Circular 
Order,  such  as  that  (No.  179,  January  7th,  1842,)  which  has 
been  referred  to  in  the  argument. 

Note, — ^This  is  the  correct  principle,  quando  aliquid  prohibetur, 
prohibetur  ct  omne  per  quod  devenitur  ad  illud. — Q.  Y. 

In  a  dispute  between  a  mortgagor  and  mortgagee  as  to  856 
3  N 
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biggahs  of  laud^  the  condition  between  them^  was  that  of  land 
formed  subsequently  to  the  mortgage^  that  shoold  belong  to  the 
mortgagor.  Land  to  that  extent  formed  and  became  cnltnrable. 
The  mortgagor  sued  to  recover  possession,  which  action  in  Uie 
lower  Court  was  dismissed,  but  with  reference  to  the  express 
words  and  terms  of  the  mortgage  was  decreed  in  appeaL  Sept. 
ISth,  1854,  Baboo  Coer  Singh,  appellant. 

The  award  of  a  Punchayut  in  Bombay,  set  aside  as  at  variance 
with  Regulation  VII.  1827,  18th,  14th  June,  1845,  the  Mocud- 
doms  of  Eunkunwadi,  appellants,  v.  Enamdar  Brahmins,  Re- 
spondents.   Privy  Council  appeals. 

A  party  sued  to  recover  one-half  of  an  estate  under  a  deed  of 
gift  in  his  favour,  conjointly  with  defendant  under  which  he  had 
joint  occupancy  for  nineteen  years,  when  defendant  ousted  him. 
The  defendant  pleaded  that  he  himself  was  the  party  entitled  to 
the  whole,  that  th^  plaintiff  was  advisedly  associated  with  him, 
to  give  him  the  benefit  of  his  experience  during  his  minority 
and  that  he  had  received  25  Rs.  monthly  for  his  services.  Held 
that  the  intention  of  the  Hebbanaroah  was  obviously  as  ex- 
pressed clearly  in  the  deed  itself;  that  the  object  of  the  donor 
was,  that  both  parties  who  were  nearly  related  to  him,  should 
continue  to  live  in  amity  and  concord,  and  enjoy  the  property 
jointly  and  without  any  difference  or  distinction.  The  order  of 
the  lower  Court  affirmed  in  appeal,  November  19th,  1822. 
Syud  Shah  Basot  Ali,  appellant. 

The  decreeholder  brought  the  estate  of  his  judgment-debtor 
to  sale  in  execution  as  per  Regulation  I.  1820,  instead  of  XLV. 
1793,  and  VII.  1825,  and  the  plaintiffs  obtained  a  decree  in  the 
lower  Court  setting  the  sale  aside  for  illegality  on  the  precedent 
Ram  Malee  and  others,  4th  December,  1850.  In  appeal,  the  hard- 
ship of  setting  aside  a  sale  in  an  action  instituted  eleven  years,  five 
months  after  the  purchase,  on  a  mere  technicality  was  met  by 
the  respondent,  referring  to  the  law,  and  the  invariable  practice 
under  which  sales  in  execution  of  decrees  were  made  in  confor- 
mity with  Reg.  XLV.  J793,  and  VII.  1825.  Held  in  affirmance 
of  the  orders  of  the  lower  Court,  that  the  sale  was  invalid.  ISth 
July,  1855.     Cazee  Ameenodeen. 
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A  collector  resumed  a  rent-free  tenure  on  the  report  of  the 
Tehsildar^  that  the  plaintiff's  predecessor  was  dead^  and  the 
Board  of  Revenue  confirmed  the  resumption.  In  a  suit  institut- 
ed by  the  Lakhirajdar^  held  that  no  resumption  could  be  valid, 
without  the  enquiry,  directed  in  Sections  3  and  4,  Regulation 
VIII.  1811,  November  30th,  1820.  Collector  of  Bundelcund, 
appellant. 

The  above  grant  was  in  favour  of  certain  Faqueers  and 
Oosains.  The  collector  pleaded  that  the  omission  of  the  words, 
nuslan-ba-nuslan  indicated  that  it  was  properly  resumed  as  a  life- 
grant.  Held  that  succession,  not  being  in  the  children,  but  in 
the  chela  or  disciple,  such  words  were  wholly  inapplicable  and 
the  words  hur  humesh,  for  ever  and  ever,  showed  that  the  inten- 
tion was,  that  each  succeeding  Mohunt  should  continue  in  bene- 
ficial possession  and  enjoyment  of  the  grant.  November  30th, 
1820,  Collector  of  Bundlecund,  appellant. 

A  Cazee  sued  his  naib  under  an  unconditional  agreement,  to 
pay  a  certain  sum,  and  obtained  a  decree  which  was  reversed  in 
appeal,  the  lower  appellate  Court,  reciting  that  Cazee's  fees  must 
be  voluntary,  and  that  until  the  amount  of  such  payments 
could  be  ascertained,  no  action  could  lie.  Held  in  special  appeal, 
that  the  agreement  was  binding  between  the  parties,  without  any 
reference  to  what  the  amount  of  the  collections  might  be.  6th 
June,  1853.     Mahomed  Jakim  Cazee,  appellant. 

On  a  contract  to  deliver  300  maunds  of  rice  in  consideration 
of  a  loan  of  150  Bs.,  the  lower  Court  gave  a  decree  for  the 
plaintiffs.  The  lower  appellate  Court,  considering  that  the 
award  allowed  interest,  and  that  the  object  of  the  plaintiff  was 
to  obtain  per  circuitum,  illegal  interest,  gave  a  modified  decree 
for  Rs.  154,  14as.  being  principal  and  interest.  On  special  appeal, 
held  that  the  transaction  between  the  parties  was  a  contract 
which  should  be  enforced  simpliciter — accordingly  the  orders  of 
the  lower  appellate  Court  were  reversed.  Nundkishore  Tewary, 
appellant,  12th  November,  1845. 

The  plaintiff  who  was  not  an  auction-purchaser  sued  to 
enhance  the  defendant's  rents,  and  obtained  a  decree  in  the  lower 
Court,  which  was  reversed  in  appeal,  and  the  case  remanded,  the 
3  N  2 
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notice  under  Section  9,  Reg.  V.  181*2,  containing  no  intimation 
either  of  the  Pergunnah  rates  or  of  the  mode  in  which  the  plaintiff 
acquired  bis  right  to  enhance  rents.  The  special  appellant  urged 
that  this  instruction  would  necessarily  lead  to  an  order  of  non- 
suit. Held,  that  the  appeal  was  premature — that  as  per  case 
Sobnath  Misser,  p.  J  56,  of  the  7th  Volume  of  Select  Reports, 
the  notice  to  the  tenant  under  Section  9,  Reg.  V.  1812,  must 
not  only  specify  the  rent  for  which  the  tenant  is  in  future  to  be 
liable,  but  must  state  the  grounds  on  which  the  landlord  con- 
ceives that  he  has  acquired  the  right  of  enhancement. 

This  is  in  strict  conformity  with  the  law,  Section  9,  Reg.  V. 
1812,  which  requires  that  the  notice  shall  inform  the  tenant  of 
the  specific  rent  demanded  "under  the  landholder's  right  of 
enhancing  it.''  And  with  the  provisions  of  Section  7,  Regulation 
IV.  of  1794,  and  the  ride  laid  down  in  the  construction  No.  234, 
February  3rd,  1816,  a  landholder  who  is  not  an  auction-pur- 
chaser is  not  authorized  to  enhance  the  rents  of  his  under-tenants 
at  discretion.  He  must  set  forth  distinctly  in  the  plaint  what 
his  grounds  are  for  demanding  an  enhanced  rent,  whether  it  be, 
that  the  existing  rates  are  below  the  usual  rates  for  such  land  in 
that  part  of  the  country  or  whatever  the  ground  may  be,  and 
must  notify  that  ground  concisely  to  the  ryot  in  accordance  with 
the  requirements  of  Section  9,  Reg.  V.  1812,  a  mere  arbitrary 
demand  for  a  certain  sum  of  money  without  any  reason  assigned, 
cannot  be  said  to  be  a  precise  statement  of  the  matter  of  com- 
plaint, such  as  is  required  by  the  provisions  of  Section  8,  Regu- 
lation IV.  1793.  Appeal  rejected.  Baboo  Rughonondon  Singh, 
appellant,  3rd  January,  1857. 

A  party  held  from  his  lessor  a  lease,  assigning  over  all  his 
proprietary  rights.  His  lessee  sued  to  recover  6000  biggahs  waste 
lands.  In  special  appeal,  orders  of  the  lower  Courts  reversed, 
and  a  decree  given  for  plaintiff,  special  appellant,  in  conformity 
with  the  express  terms  of  his  lease.  23rd  February,  1853,  Nun- 
don  Ghose,  appellant. 

The  parties  came  to  an  amicable  settlement  and  the  deed  of 
agreement  specially  stated,  that  each  party  should  pay  their  own 
costs,  the  decree,  however,  awarded  costs,  rateably.     In  special 
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appeal,  held  thai  the  costs  must  be   paid  as  per  the  deed  of 
agreemeDt.     Prankishen  Dass^  appellant^  3rd  February^  1851. 

In  an  action  by  the  proprietor  to  re-enter  on  a  mocurreree, 
consequent  upon  the  default  of  the  mocurrereedar,  held  that 
inasmuch  as  the  express  terms  of  the  mocurreree  deed,  rendered 
the  lease  voidable  for  arrears,  the  mere  subsequent  tender  of  the 
arrears  decreed,  would  not  bar  the  consequences  of  such  default. 
2nd  August,  1853,  Fazeelutunissa  Begum,  appellant. 

An  act  of  the  legislature  of  India,  No.  18  of  1848,  empowered 
the  Governor  in  Council  of  Bombay  to  administer  the  private 
estate  of  the  late  Nawab  of  Surat,  and  it  was  by  sect.  2  enacted, 
*'that  no  act  of  the  Governor  of  Bombay  in  Council  in  respect  of 
the  administration  to,  and  distribution  of,  such  property,  from 
the  date  of  the  death  of  the  said  Nawab,  should  be  liable  to  be 
questioned  in  any  court  of  law  or  equity.'^  No  provision  was 
made  for  an  appeal  from  the  Govemor^s  decision.  In  pursuance 
of  the  power  conferred  by  this  act,  the  Government  agent  at 
Surat,  to  whom  the  matter  was  referred,  made  an  award,  distri- 
buting the  estate  in  cei'tain  shares,  among  the  heirs  of  the 
deceased,  which  award  was  confirmed  by  the  Governor  in 
Council.  Upon  application  by  a  claimant  dissatisfied  with  the 
award  to  the  Judicial  Committee,  for  leave  to  appeal  from  the 
Governor  in  Council's  confirmation  of  the  award  : — Held,  that 
the  award  was  not  such  a  judicial  act  as  to  come  within  the 
operation  of  Section  3  of  8  &  4  Will.  4,  c.  41,  or  the  7  &  8  Vict. 
c.  69,  and  could  not  be  entertained  by  the  Committee  without  a 
special  reference  to  them  by  the  Crown,  under  Section  4  of  the 
S  &  4  Will.  4,  c.  41.  Nawai  of  Surat,  In  re,  9  Moore,  V.C.C 
88. 

Section  7,  Act  XXV.  1888,  requires  that  the  signature  of  the 
testator  shall  be  made  or  acknowledged  in  the  presence  of  two 
or  more  witnesses  present  at  the  same  time.  The  testator  signed 
the  will  in  the  presence  of  a  witness  and  on  the  arrival  of  an- 
other witness,  the  testator  acknowledged  his  subscription  at  the 
foot  of  the  will,  the  former  witness  being  present  who  acknow- 
ledged his  subscription,  but  did  not  re-subscribe.  Held,  by  the 
Judicial   Committee,    confirming  the  decision  of  the  Supreme 
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Courts  that  the  requirements  of  the  Act  had  not  been  complied 
with.  Casement  v.  Fulton^  17th,  18th,  19th  June,  1845,  p.  393, 
Vol.  III.  Moore's  Indian  Appeals. 

The  points  for  decision  not  having  been  recorded  as  per  Beg. 
XV.  1816,  Madras  Code,  the  decisions  in  all  three  Courts  revers- 
ed. Nambory  Setahatty,  v.  Canoo  Colanoo,  p.  359,  7th,  8th 
February,  1845,  Privy  Council  appeals — also  similarly.  Srimut 
Moottoo,  appellant,  v.  Ranee  Anga,  respondent.  13th,  14th,  l8Ui 
June,  1844.    Privy  Council,  appeals. 

The  Court  of  Chancery  has  jurisdiction  to  enforce  the  specific 
performance  of  an  agreement  by  which  a  person  has  bound  him- 
self to  execute  a  deed,  although  such  deed  may  be  a  deed  of 
separation  between  himself  and  his  wife.  Wilson  v.  Wilson,  23 
L.  J.,  Chanc,  697 — H.  L. — Digest,  Jurist, 

In  the  draft  articles  of  an  agreement  a  mistake  of  a  name  had 
been  made.  A  bill  was  filed  for  the  specific  performance  of 
those  articles.  The  Court  of  Chancery,  on  a  consideration  of 
what  appeared  in  the  bill  and  answer,  and  on  a  consideration  of 
the  articles  themselves,  directed  the  specific  performance  of  them 
according  to  what  appeared  to  be  their  plain  intention  : — Held, 
that  the  decree  of  the  Court  of  Chancery  was  correct.    Id, 

A  will  regularly  drawn  up  by  a  solicitor  was  signed  by 
the  testator,  and  also  by  two  witnesses  in  the  margin  of 
the  first  four  sheets;  but  in  the  fifth  and  last  sheet  the 
signature  of  the  deceased  alone  appeared  : — Held,  that  the  wit- 
nesses had  not  subscribed  the  will.  Ewen  or  Bwens  v.  Franklin, 
1  Deane  Ecc.  Rep.  7 :  1  Jur.,  N.  S.,  mO.—Diffesl,  Jurist 

A  will  contained  a  gift  to  children  and  the  issue  of  deceased 
children,  in  language  which  clearly  did  not  vest  it  in  any  till  the 
youngest  child  should  have  attained  twenty-one.  In  a  subsequent 
part  there  was  a  declaration  as  to  the  vesting  of  the  shares, 
expressed  with  much  obscurity,  and  partially  inconsistent  with 
the  language  of  the  gift : — Held,  that  it  must  be  rejected,  and 
the  clear  gift  must  take  effect;  consequently,  that  the  shares 
did  not  vest  till  the  period  prescribed,  and  the  representatives  of 
a  child,  who  died  before  the  youngest  attained  twenty- one,  took 
nothing.     Blckford  v.  Chalker,  2  Drew.  327. 
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A.J  having  inherited  lands  ex  parte  maternft^  devised  them 
to  trostees  in  fee,  upon  trust  for  his  widow  for  life,  and  on  her 
decease  to  convey  tlie  same  to  such  person  as  should  an- 
swer the  description  of  his  heir>at-laWj  and  died,  leaving  only 
collateral  heirs  : — Held,  that  the  heir  general,  and  not  the  heir 
ex  paHe  matern&,  was  entitled.  Davis  v.  Kirk,  2  Kay  &  J. 
891 ;  2  Jur.,  N.  S.,  Vl^.— Digest,  Jurist. 

To  an  action  upon  a  bond,  in  favour  of  Eishob  Acharj,  the 
defendant  pleaded  that  the  actual  obligee  was  Ramgutty — that 
the  name  of  Kishob  had  been  used  instead  of  Ramgutty  his 
uncle  at  his  request,  that  several  payments  had  been  made  to 
Ramgutty  as  the  obligee  and  that  Ramgutty  had  agreed  to  give 
up  for  the  claims  to  interest,  and  that  accordingly  the  balance  in 
adjustment  would  run  against  the  obligee.  In  the  lower  Court, 
a  decree  passed  for  plaintiff,  upheld  in  appeal,  nothing  appearing 
upon  the  record  which  could  exempt  the  defendant  obligor  from 
the  written  terms  of  the  bond  to  Keshobchunder.  25th  Febru- 
ary, 1856,  Sair,  appellant. 

The  plaintiff  sued  to  reverse  a  sale,  on  the  grounds  that  the 
Collector  had  not  knocked  the  estitte  down  to  the  highest  bidder 
who  offered  8400  Rs.,  but  sold  it  to  the  next  lower  bidder  for 
8200.  Held,  that  as  the  Sections  3  and  6,  of  the  Act  I.  1845, 
the  estate  must  be  sold  to  the  highest  bidder,  it  is  essential  to 
the  validity  of  the  sale,  that  it  be  made  in  compliance  with  the 
law  in  this  particular,  and  if  the  law  be  departed  from,  the  defaul- 
ter has  his  remedy  either  for  the  reversal  of  the  sale  or  in  a 
personal  action  against  the  individual  for  damages.  Collector  of 
Sylhet,  appellant,  80th  August,  1856. 

A  lease  of  a  house  contained  a  covenant,  that  the  lessee,  or  his 
assigns,  *^  shall  not,  nor  will,  at  any  time  during  the  term,  con- 
vert the  demised  premises,  or  any  part  thereof,  into  a  shop  or 
public- house,  or  use,  exercise,  follow,  or  carry  on,  within  or  upon 
the  messuage,  dwelling-house,  and  premises,  any  public  trade 
or  business  whatsoever,  without  the  consent  in  writing  of  the 
lessor ;  and  also  that  the  messuage  and  dwelling-house  and  pre- 
mises during  the  term  shall  be  occupied  and  used  as  a  private 
dwelling-house  only.*^  The  lessee  used  the  house  as  a  day-school 
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for  girls  under  thirteen  for  music  and  dancings  and  a  brass  plate^ 
with  the  words  "  ladies'  school,"  was  placed  on  the  outer  gate. 
A  placard  was  also  circulated,  announcing  that  the  lessee's  aca- 
demy was  open  at  the  premises,  for  the  practice  of  dancing,  for 
two  evenings  in  the  week;  that  private  instruction  would,  if 
required,  be  given  there ;  and  that  a  select  class  for  singing  was 
open  on  one  evening  in  the  week.  No  meetings  took  place  in 
consequence  of  this  placard,  and  the  instruction  was  confined  to 
the  day  scholars  : — Held  to  be  a  breach  of  the  covenant.  Wicken- 
den  v.  JTehster,  6  El.  &  Bl.  887;  2  Jur.,  N.  S.,  590  ;  26  L.  J., 
Q.  B.,  264}.— Diffesl,  Jurist. 

An  application  for  review  of  judgment  against  the  Court's 
orders  of  the  29th  of  August,  1856,  in  which  the  Court  had 
decided  that  it  was  imperative  on  the  collector  to  sell  estates 
according  to  their  numbers  on  the  district  touzee,  was  preferred 
and  rejected,  inter  alia,  because  Section  14,  Reg.  I.  1845  enacts, 
that  on  the  day  fixed  according  to  Section  6  of  the  Act,  sales 
shall  proceed  in  regular  order,  the  estate  to  be  sold  bearing  the 
lowest  number  on  the  touzee  being  up  first  and  so  on  in  regular 
sequence,  and  it  shall  not  be  lawful  for  the  collector  to  put  up 
any  estate,  out  of  its  regular  order  by  number,  except  when  it 
may  be  necessary  to  do  so  on  default  of  the  deposit.  The 
terms  of  the  law  are  positive  and  imperative,  and  a  sale  held  in 
opposition  to  him  is  not  a  "  lawful  sale."  Maharajah  Mohesnr 
Singh,  appellant,  21st  February,  1857. 

The  plaintiflf  sued  to  re-enter  in  eviction  of  the  holder  of  an 
invalid  tenure  on  default,  and  obtained  a  decree,  modified  in  the 
lower  appellate  Court,  by  allowing  the  appellant  the  benefit  of 
Clause  5,  Section  18,  Regulation  VIII.  1819,  to  save  his  tenure 
by  paying  the  rent  into  Court  within  seven  days.  Held  in  special 
appeal,  that  equity  could  not  be  introduced  in  correction  of  the 
stringency  of  positive  laws.  Sobnarayon  Oza,  appellant,  21st 
February,  1857. 

As  an  instance  of  the  silence  of  the  law,  as  to  appeals  being 
admissable  or  otherwise. 

It  is  a  well-established  rule,  that  no  appeal  lies  from  a  magis- 
trate's decision,  unless  it  is  expressly  given  by  statute.   The  con- 
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sequence  has  been^  that  in  very  many  cases  no  right  of  appeal 
has  existed,  although  the  adjudication  may  have  been  as  impor- 
tant in  its  nature  and  its  results  as  in  other  instances  from  which 
the  party  dissatisfied  had  the  power  of  appealing  to  the  Court 
of  quarter  sessions. 


Chirograpbam  spud  debitorem  inTentom  habetur  pro  eolutum. — A  bond  or  « 
uote-of-hand  in  tbe  possessioa  of  the  obligor  or  the  maker,  is  presumed  to  be 
discharged. 

Note. — The  maxim  is  general,  and  extends  to  notos-of-hand— * 
mortgages  and  other  obligatory  instruments. 

A  party  €ued  to  recover  possession  of  certain  houses  under  a 
registered  bill  of  sale.  It  was  conditioned  between* the  vendor 
and  the  vendee,  that  if  the  former  repaid  the  money  within  a 
year,  the  latter  would  deliver  up  the  bill  of  sale,  and  an  agreement 
or  Ikrarnamah  was  executed  by  the  vendee,  and  delivered  to  the 
vendor.  It  was  alleged  that  on  default  by  the  vendor,  he  had 
surrendered  the  Ikrarnamah  to  the  vendee,  plaintiffs.  The 
defendant  pleaded  collusive  possession  of  the  Ikrarnamah  by 
plaintiff,  in  concert  with  the  defendant's  fraudulent  agent.  In 
the  Court  of  first  instance  judgment  passed  for  plaintiff,  which 
was  reversed  in  the  lower  appellate  Court,  because  the  plaintiff 
had  not  established  the  fact  of  his  possessing  the  agreement  in 
a  legitimate  manner,  and  that  the  case  must  be  dealt  with  as  a 
mortgage.  Held  in  special  appeal,  that  the  fact  of  plaintiff 
being  in  possession  of  the  deed  of  agreement,  which  had  been 
previously  in  the  possession  of  defendant  was  prim&  facie  evi- 
dence that  the  document  was  voluntarily  surrendered  to  him, 
and  that  the  proof  of  the  contrary  rested  not  with  the  plaintiff 
but  with  the  defendant,  23rd  August,  1852.  Shamadon  Chou- 
dry,  appellant. 

A  suit  for  the  payment  of  a  promissory  note  alleged  to  have 

been  lost,  but  which  was  in  the  hands  of  the  defendant,  was 

dismissed,  not  on  account  of  the  frame  of  the  suit,  but  upon  the 

evidence,  which  preponderated  in  favour  of  the  note  having  been 
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given  up  by  the  dece«ised  payee  with  a  view  to  release  the  debt. 
Cook  V.  Darwin,  %i  L.  J.,  Chanc,  997 — R. — Digest,  Jurist. 

A  letter  of  credit  sayings  "  Please  to  honour  the  drafts  of  A. 
to  the  amount  of  460/.  9s,y  and  charge  the  same  to  the  account 
of  B./^  is  an  authority  to  make  the  payment,  but  the  possession 
of  it  by  the  person  to  whom  it  is  addressed,  does  not  prove  that 
the  payment  has  been  made.  Orr  v.  Union  Bank  of  Scotland,  1 
Macq.  H.  L.  Cas.  513. 

To  show  that  the  payment  has  been  made  there  must  be  a 
draft  by  K,—Id. 

In  Best's  Principles,  p.  473,  Section  393,  there  are  some 
remarks  upon  the  presumption  of  the  continuance  of  debts.  A 
debt  once  proved  to  have  existed  is  presumed  to  continue  unless 
payment  or  some  other  discharge  be  either  proved  or  established 
from  circumstances — A  receipt  under  hand  and  seal  is  the  strongest 
evidence  of  payment, — for  it  amounts  to  an  estoppel,  conclusive 
on  the  party  making  it — a  receipt  under  hand  alone,  or  a  verbal 
admission  of  payment,  is  only  prim&  facie  evidence  and  may  be 
rebutted.  Of  presumptive  evidence,  the  most  obvious  is  that  of 
no  demand  having  been  made  for  a  considerable  period — when  a 
landlord  gives  a  receipt  for  later  rents,  all  former  rents  are  pre- 
sumed to  be  paid.  Where  the  possession  of  an  uncancelled  security 
is  with  the  claimant,  in  a  competition  of  evidence,  that  will  turn 
the  scale  in  his  favour,  since  in  the  ordinary  course  of  dealing, 
the  security  is  given  up  to  the  party  who  pays  it.  Where  land  is 
conveyed  to  trustees  for  payment  of  debts,  with  remainder  over, 
the  long  possession  of  the  remainder  man  will  raise  a  presump- 
tion that  the  debts  have  been  paid.     Best's  Principles,  p.  475. 

Where  parties  have  made  payments  without  vouchers,  and  a 
long  time  elapses  without  complaint,  payment  may  be  presumedr 
Where  a  bill  of  exchange  has  been  negotiated  after  acceptance 
is  produced,  after  maturity  by  the  acceptor,  the  presumption  is 
that  the  acceptor  has  paid  it.    Phillips,  Chap.  10,  Vol.  I.  p.  492, 

The  plaintiff  deposited  with  the  defendant  nine  hundred 
Rupees,  and  eleven  years  afterwards  sued  to  recover  the  deposit, 
producing  the  original  receipt,  and  supporting  his  action  by  the 
evidence  of  two  witnesses.  The  defendant  admitting  the  deposit. 
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pleaded  repajrment  and  produced  the  plaintifPs  receipt.  Both 
receipts  being  on  plain  paper — in  the  lower  Court  judgment  for 
defendant,  reversed  in  appeal,  because  the  receipt  produced  by 
the  defendant  in  no  way  accounted  for  the  Receipt  given  to  plain- 
tiff at  the  time  of  making  the  deposit — i.  e.  Chirographum  apud 
creditorem  inventum  non  habetur  solutum.  Sheikh  Imambuksh, 
appellant,  7th  May,  1845. 

In  a  question  in  which  the  true  title  between  the  parties  as  to 
which  of  their  ancestors  was  the  real  and  which  the  nominal  pur- 
chaser, the  defendant  plei^ded  continuous  possession  as  establish- 
ed by  the  production  of  the  title-deeds  and  leascfs  and  mortgages 
and  the  mofussil  papers  of  collections,  &c.  which  were  filed. 
Held  that  in  determining  a  question  of  this  sort,  the  fact  of  the 
deed  of  sale  and  of  other  deeds  relating  to  the  property,  being 
drawn  up  in  the  name  of  the  ostensible  purchaser  is  not  sufficient 
to  establish  his  right,  if  the  opposite  party  can  prove  invariable 
enjoyment  of  all  the  substantial  benefits  of  ownership — of  which 
to  the  present  case  there  was  abundant  proof,  in  the  fact  of  the 
defendants  holding  all  such  deeds  as  are  generally  found  in  the 
hands  of  the  proprietor  only ;  these  consist  of  the  original  bill 
of  sale  and  amulnameh  of  the  Collector,  the  receipt  of  the 
Government  purchaser  for  the  purchase-money — deeds  relating 
to  mortgage  transactions  and  Cubooleuts  and  registered  bonds, 
under  which  money  was  borrowed  on  security  of  leases  and  other 
incumbrances.  The  possession  of  these  numerous  and  most  im- 
portant documents,  raises  natural  presumptions  of  ownership  in 
favour  of  appellant,  not  to  be  set  aside  by  any  vague  accusations 
of  treachery  or  fraud  in  the  custodian  of  these  records.  Judg- 
ment for  appellant,  in  modification  of  the  orders  of  the  lower 
Court.  Musst.  Wugeonissa  Kheton,  appellant,  16th  April,  1855. 

Note, — The  principle  is  common  to  the  present  case — and  may 
be  generally  extended  to  other  cases  than  those  merely  of  pay- 
ment of  money. 
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Qaicquid  BoWitur  soWitur  in  modnrn  toWentie.  Quicqoid  reoipitar  redpitnr 
ill  modum  recipientlB. — Payments  speoiallj  made  must  be  credited  to  special 
accounts— otherwise,  at  the  option  of  the  payee. 

In  an  action  on  a  bond^  the  general  rale^  that  the  obligee 
mast  first  carry  payments  to  discharge  of  interest  and  then  to 
discharge  of  principal,  was  set  aside  by  the  Calcutta  and  Westera 
Courts,  in  favour  of  the  special  terms  of  the  bond  itself,  prescrib- 
ing the  manner  in  which  such  payments  should  be  credited. 
OmcRchunder  Roy,  appellant,  23rd  of  September,  1850. 

Note, — ^The  question  in  this  case  was  as  to  the  manner  in  which 
the  payments  were  to  be  credited  in  discharge  of  a  bond  debt,  the 
annual  payments  being  3000  Rs.  The  agreement  ended  in  these 
words.  "From  1241  to  1250,  BS.,  within  these  ten  years  I 
will  pay  the  principal  3000  Rs.  per  annum,  whatever  balance,  in 
whatever  year,  on  account  of  principal  shall  remain  due,  we  will 
pay  interest  at  9  per  cent,  on  it  and  recover  the  bond  and  this 
Ikrar,  all  payments  to  be  written  off  on  back  of  this  Ikrar  ;  no 
other  payments  shall  be  held  valid.'' 

"  We  consider  that  it  was  stipulated  that  in  each  year  payments 
to  the  extent  of  8000  Rs.  should  first  be  carried  to  the  credit  of 
the  principal  debt;  then  upon  a  balance  of  principal  being 
struck  at  the  close  of  it,  an  immediate  claim  to  interest  at  9  per 
cent,  was  to  arise  from  that  date  upon  such  balance.  If  at  the 
close  of  any  year,  more  than  the  aggregate  of  instalments  pay- 
able up  to  that  date  at  the  rate  of  3000  Rs.  per  annum  should  have 
been  paid  to  the  plaintiff,  then  (there  being  no  special  condition 
except  as  to  the  particular  annual  payment  of  3000  Rupees  on 
account  of  principal),  we  consider  that  the  plaintiff  was  entitled 
to  carry  such  excess  to  credit  at  his  discretion  in  reduction  of 
any  arrear  of  interest,  instead  of  in  future  deduction  of  the 
principal.  There  appears  to  have  been  an  excess  of  this  kind 
on  the  fourth  and  seventh  years  of  the  term — and  these  sums 
we  would  accordingly  allow  to  be  deducted  from  the  total  of  the 
interest  then  over  due.''  Page  506,  28rd  September,  1850, 
Omeschundcr  Roy,  appellant.     S.  D.  A. 

Note. — ^The  general  rule  is  that  payments,,  made  by  parties 
indebted,  must  be  credited  to  the  discharge  of  particular  items. 
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if  so  directed  to  be  paid.  Where  no  instructions  are  given^  and 
in  general  debit  and  credit  account,  the  payee  may  credit  them 
capriciously — ordinarily  the  first  item  on  the  debit  side  shall  be 
extinguished  by  any  equivalent  item  on  the  credit  side  of  the 
ledger. 

Where  a  debtor  owes  principal  and  interest  upon  three  pro- 
missory notes,  and  the  remedy  in  respect  of  two  of  them  is 
barred  by  the  Statute  of  Limitations,  if  the  creditor  request 
payment  of  interest  generally,  and  the  debtor  makes  a  small 
payment  on  account,  without  specifying  in  respect  of  which 
debt  such  payment  is  made,  this  is  not  such  an  unequivocal 
acknowledgment  of  the  debts  which  are  barred  as  to  prevent  the 
operation  of  the  statute.  Nash  v.  UodgBon,  1  Kay,  650  ;  28  L. 
J.,  Chanc,  780. — Digest,  Jurist. 

The  creditor  may  appropriate  a  general  payment  of  this  kind 
to  either  of  the  debts,  but  such  appropriation  will  not  avoid  the 
effect  of  the  statute,  unless  acknowledged  in  some  manner  hj 
the  debtor. — Id. 

Where  there  are  two  debts,  one  of  which  is  barred  by  the 
Statute  of  Limitations,  and  there  is  a  part-payment  not  spe« 
cifically  appropriated  by  the  debtor,  it  is  a  question  for  the  jury 
whether  the  payment  was  made  generally  on  account  of  what- 
ever  might  be  due  from  the  debtor  at  the  time,  or  on  a  particular 
account.  Walker  v.  Butler,  6  El.  &  Bl.  506  ;  2  Jur.,  N .  S.,  687  ; 
25  L.  J.,  Q.  B.,  377 — Erie  and  Crompton,  JJ. — Digest,  Jurist. 

In  adjustment  of  accounts  interest  is  to  be  charged  and  cre- 
dited on  each  side  of  the  account  up  to  the  end  of  the  year — 
any  balance  of  principal  remaining  is  to  be  carried  on  to  the 
next  year,  bearing  interest,  Courts  being  prohibited  from  giving 
compound  interest  as  per  Section  7,  Beg.  XY.  1793,  Bajkosol 
Singh,  appellant,  29th  September,  1852. 

The  same  principle  was  followed  out  by  the  Privy  Council 
modifying  the  orders  of  the  Sudder  Court.  Bajendemarayon 
Boy,  appellant,  vs.  Bajah  Gobind  Singh,  respondent,  29th  June, 
and  5th  of  July,  1839,  Moore's  Indian  Appeals,  p.  253,  Vol.  II. 

The  annexed  case  contains  the  rule  as  to  payments  of  debts 
as  per  directionof  testator— -taken  from  the  Digest,  Jurist,  1857* 
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A  testator^  after  directing  payment  of  all  his  debts,  devised 
the  residue  of  his  freehold  and  copyhold  estates  to  trustees,  upon 
trust  to  sell  and  absolutely  dispose  of  the  same,  and  he  directed 
the  monies  to  arise  from  such  sales,  should  be  deemed  to  be  part 
of  his  personal  estate,  and  that  the  rents  and  profits  of  the 
hereditaments,  till  their  sale,  should  be  deemed  to  be  part  of  the 
annual  income  of  his  personal  estate,  and  that  the  same  monies, 
rents,  and  profits  should  be  subject  to  the  disposition  therein^ 
after  made  concerning  his  personal  estate,  and  the  annual  income 
thereof  respectively,  and  as  touching  his  personal  estate,  he  be- 
queathed the  same  to  the  trustees  upon  trust,  to  invest  the  same 
in  consols  and  pay  certain  legacies.  The  testator  made  no  dis- 
position of  the  residue  of  his  estate : — Held,  impugning  the 
authority  of  Chitty  v.  Parker  (4  Bro.  C.  C.  411),  and  approving 
that  of  Roberts  v.  Walker,  (1  Russ.  &  M.  752),  that  the  real  and 
personal  estate  was  constituted  a  blended  fund,  and  applicable, 
pari  passu,  in  payment  of  debts  and  legacies. 

Held,  also,  that  the  heir  was  not  entitled  to  an  inquiry  as  to 
the  relative  value  of  the  real  and  personal  estates,  with  a  view 
to  ascertain  the  amount  for  which  he  was  liable  to  contribute, 
but  that  a  sale  of  such  real  estate  must  be  made. 

A  mere  desire  expressed  by  a  testator  in  his  will  that  his 
debts  shall  be  paid,  creates  a  charge  on  his  real  estate  for  their 
payment.  Wrigley  v.  Sykes,  20  Beav.  337 ;  2  Jur.,  N.  S.,  78, 
25  L.  J.,  Chanc,  458. — Digest,  Jurist, 

A  general  charge  of  debts  on  the  real  estate  gives  to  the  ex- 
ecutors an  implied  power  of  sale. — Id. 

Distinction  between  the  expression  of  a  desire  that  all  debts 
shall  be  paid,  followed  by  a  gifl  of  a  particular  estate  for  their 
payment,  and  a  general  charge  of  the  real  estate  with  the  debts, 
followed  by  a  particular  provision  for  their  payment.  In  the 
former,  the  general  charge  is  qualified  and  limited  to  the  parti- 
cular estate,  but  in  the  latter  it  is  not. — Id. 

In  an  action  for  rents,  a  decree  for  the  plaintiff  was  given,  and 
in  appeal,  it  appearing  that  the  lower  Court  had  credited  the 
payments  to  principal  without  first  settling  for  the  interest,  a 
decree  in  amendment  passed  for  plaintiff.  3rd  February,  1847, 
Anundchunder,  appellant. 
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In  general,  where  the  debtor  owes  several  debts,  and  not  one 
entire  account,  and  pays  money  generally  to  the  creditor,  with- 
out directing  it  to  be  applied  on  satisfaction  of  one  of  the  debts 
in  particular,  the  creditor  may  apply  it  in  discharge  of  any  of 
the  debts  he  may  think  fit,  and  this  even  to  his  prejudice  of  a 
party  who  was  surety  for  one  of  the  debts.  But  where  there  is 
anything  in  the  circumstances  of  the  transaction  to  show  that 
the  party  paying  the  money  intended  it  to  be  paid  in  discharge 
of  a  particular  debt,  as  a  direction  to  that  effect,  or  a  payment 
of  the  exact  amount  of  that  debt,  (and  particularly  in  favour  of 
a  surety)  then  it  must  be  considered  as  applicable  to  that  parti- 
cular debt,  and  in  an  account  with  bankers,  the  payments,  advan- 
ces and  receipts  on  each  side,  are  to  be  considered  as  applicable 
in  reduction  of  the  earlier  parts  of  the  account.  And  where 
bankers  discounted  for  the  drawer,  a  bill  accepted  for  his  accom- 
modation, and  after  it  was  dishonoured,  were  informed  of  that 
fact  and  were  requested  by  the  drawer  not  to  apply  to  the  accep- 
tor, and  afterwards  the  drawer's  account  with  them  was  in  the 
drawer's  favour,  it  was  decided  that  the  balance  being  thus  turned 
to  his  favour,  the  bill  was  considered  as  satisfied,  although  after- 
wards the  drawer  became  insolvent  and  was  much  indebted  to 
him  in  subsequent  advances.  Many  extremely  nice  points  of 
law  arise  out  of  the  subject,  and  it  is  always  advisable  that  the 
debtor  on  paying  money  should  specify  what  part  of  his  debt  it 
is  intended  to  discharge,  for  then  the  rule  is  solvitur  in  modum 
solventis.  Where  indeed  a  debtor  owes  two  debts  one  by  speci- 
alty or  carrying  interest,  and  the  other  by  simple  contract  and 
not  carrying  interest  and  he  make  a  payment  generally  or  in- 
definitely, the  law  will  generally  presume  that  he  intended  to 
apply  it  to  that  bearing  interest.  Chitty,  p.  378,  Commercial 
and  General  Lawyer* 

On  the  subject  of  quidquid  recipitur  and  payments  generally 
there  are  some  good  remarks  in  the  judgments  below. 

Pollock,  C.  B. — "No  rule  ought  to  be  granted.  The  effect  of 
this  transaction  is,  that  the  auctioneers  may  be  considered  as 
lending  this  money  to  the  defendant  on  his  I  O  U,  and  the 
defendant  has  in  this  manner,  with  the  consent  of  the  solicitor 
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of  the  vendors^  paid  the  deposit^  which  he  ought  to  have  paid  in 
money.  That  is,  I  think,  the  resolt  of  the  transaction.  The 
auctioneers  and  the  defendant,  enter  into  an  arrangement,  that 
as  between  them  and  the  vendors  they  are  not  to  be  considered 
as  having  received  this  money,  but  between  them  and  the  defen- 
dant they  are  to  be  considered  as  having  received  it.  An  action 
on  an  account  stated  will  therefore  lie,  and  I  have  no  doubt  my 
Brother  Bramwell  would  say  so  too  if  he  w^re  here. 

Martin,  B. — I  am  of  the  same  opinion.  There  was  ample 
evidence  of  an  account  stated,  and  the  jury  ought  to  have  found 
accordingly.  The  contract  between  the  parties  does  not  depend 
on  parol  evidence,  but  is  in  writing ;  in  addition  to  which  the 
defendant  also  pays  61/.  deposit.  But  then  the  defendant  hav- 
ing  no  money,  he,  in  order  to  make  good  this  deposit,  represents 
under  his  hand  that  he  has  paid  it,  and  gives  an  I  O  U  to  the 
plaintifl^  for  it.  It  is  the  same  as  if  he  had  actually  taken  the 
money  from  them,  and  then  given  them  his  I  O  U ;  in  which 
case  no  one  could  doubt  there  would  be  ample  evidence  both  of 
money  lent  and  of  an  account  stated* 

Many  cases  were  cited  by  Mr.  Griffits,  but  reference  to  the 
old  form  of  account  stated  will  explain  them  all.  In  that  pecu- 
liar form  of  action  there  must,  indeed,  be  an  antecedent  debt; 
but  if  two  persons  agree  to  make  a  thing  a  debt,  it  is  such  be- 
tween them,  and  the  transaction  acts  as  a  sort  of  estoppel.  If 
two  persons  agree  to  treat  money  as  a  debt,  or  in  any  other  way, 
it  does  not  lie  in  the  mouth  of  either  of  them  to  deny  that  after- 
wards, for  the  law  treats  it  as  what  they  have  described  it. 
Except  you  adopt  that  rule,  no  justice  could  be  done  in  a  great 
variety  of  transactions.  When  merchants  settle  accounts  with 
each  other,  the  money  actually  paid  is  small,  but  all  the  debits 
and  credits  on  each  side  are  by  arrangement  between  the  parties 
taken  as  payments ;  and  there  was  a  case  in  this  Court  where 
such  an  account  was  held  to  constitute  a  binding  debt  even 
against  a  third  party. 

Watson,  B. — I  am  of  the  same  opinion.  The  case  is  as  clear 
as  possible.  The  conditions  of  sale  require  the  deposit  to  be 
paid  into  the  hands  of  the  auctioneers.    Instead  of  requiring 
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the  money  to  be  paid  to  them,  the  auctioneers  agree  to  accept 
an  I  O  U,  and  they  would  have  had  a  lieu  on  that  money  if  the 
sale  had  gone  on.  This  was  (as  my  Lord  Chief  Baron  and  my 
Brother  Martin  suggest)  a  loan  of  money  to  the  defendant. 
But  take  it  as  money  agreed  to  be  paid  to  the  auctioneers,  it  is 
still  an  I  O  U  for  a  mere  debt,  and  not  the  foundation  of  an 
action  for  damages  under  a  contract. — Rule  refused. 

After  breach  of  covenant,  the  lessee  tendered  the  rent  accru- 
ing subsequently  to  breach,  as  rent,  and  the  lessor  received  the 
same  as  compensation  for  occupation,  reserving  the  right  of  re- 
entry. Held,  in  error,  by  the  majority  of  the  judges,  that  by 
force  of  the  Rule,  "solutio  accipitur  in  modum  solventis,'*  a 
waiver  of  the  forfeiture  in  respect  of  such  breaches  as  were 
known  to  the  lessor,  was  effected,  by  the  receipt  of  rent.  Arft. 
V,  Lumley,  4  Jurist,  N.  S.,  903. — Digesty  Jurist. 

The  case  of  Parley  v.  Turner,  Jurist,  June  13th,  1857,  exhibits 
the  ruling  of  the  Court  where  a  payment  was  made  with  a  specific 
purpose  into  a  Bank,  and  the  legal  effect  of  its  appropriation  as 
contra-distinguished  from  ordinary  deposit. 

VICE-CHANCELLOR  KINDERSLEY'S  COURT. 

Farley  v.  Tornbr. — June  &th. 
Banker — Dejposit, 

A  customer  paid  in  a  sum  of  money  to  a  country  banker,  with 
instructions  to  remit  500^.,  part  of  the  sum,  to  a  London  banker 
to  meet  acceptances  of  the  customer.  The  banker  on  the  same 
day  sent  several  bills  to  a  bill-broker,  directing  him  to  remit  the 
proceeds  to  the  London  banker,  and  directed  the  London  banker 
to  meet  the  acceptances.  Next  day  the  country  banker  stopped 
payment : — Held,  that  the  500^.  was  appropriated,  and  that  the 
customer  was  entitled  to  recover  it  back  in  full. 

On  the  10th  December,  1856,  Mr.  Goodwin,  having  a  balance 
of  942^.  1*.  in  the  bank  of  Farley,  Turner,  &  Co.  at  Kidder, 
minster,  paid  into  the  bank  707^.,  telling  the  clerk  who  received 
it  that  500^.,  part  of  the  707^.,  was  to  meet  Mr.  Goodwin's  ac- 
ceptance at  Messrs.  Robarts  &  Co.'s  the  London  agents  of  the 
bank,  which  acceptance  would  become  due  on  the  13th  Decem- 
3  p 
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ber;  and  Mr.  Goodwin  gave  the  clerk  the  following  written 

directions  :— 

"  Messrs.  Parley,  Turner  &  Jonep, 

"  Advise  Messrs.  Robarts^  Curtis  &  Co.  to  pay,  as  under, 
500/.,  my  acceptance,  dated  October  1  Ith,  at  two  months,  due 
December  I4th,  to  J.  &  C.  Sturge. 

"  D.  W.  Goodwin.*' 
The  clerk  placed  the  whole  707/.  to  Mr.  Goodwin's  general  ac- 
count, debiting  him  at  the  same  time  with  500/.,  and  wrote  to 
Robarts  &  Co.,  instructing  them  to  pay  Mr.  Goodwin's  accep* 
tance  when  presented ;  and  on  the  same  day  sent  to  Messrs- 
Overend  &  Gurney  a  batch  of  bills  to  be  discounted,  with  direc- 
tions to  hand  over  the  proceeds  to  Messrs.  Robarts  &  Co.,  who 
would  not  otherwise  have  had  sufficient  cash  in  their  hands  to 
meet  the  500/.  Mr.  Turner,  the  sole  partner  in  the  bank,  died 
at  Cheltenham  on  Thursday,  the  11th  December,  but  his  death 
was  not  known  at  Kidderminster  till  the  following  day,  when 
the  bank  closed,  and  never  opened  again.  Notice  was  sent  to 
Messrs.  Robarts  &  Co.,  who  dishonoured  the  500/.  bill.  A  credi- 
tors' suit  was  instituted  for  the  administration  of  Mr.  Turner's 
estate,  in  which  the  usual  decree  was  made ;  and  the  question 
now  to  be  decided  was  whether  Mr.  Goodwin  could  only  come 
in  as  a  general  creditor  for  the  500/.  or  whether  the  500/.  was  so 
appropriated  as  that  he  could  claim  it  in  full. 

Bail^  and  Elderton^  for  Mr.  Goodwin,  cited  Bum  v.  CarvaUo, 
(7  Sim.  109;  4My.  &C.  690). 

Glasse  and  Eddis,  for  the  plaintiff,  contended  that  the  500/. 
was  a  simple  debt,  and  must  be  treated  as  the  other  debts.  They 
cited  Walii  v.  CArMlie  (II  Beav.  546;  13  Jur.  244,  845)  and 
PoU  V.  M'Clean,  (16  M.  &  W.  821). 

Sir  R.  T.  KiNDBRSLEY,  V.  C,  without  calling  for  a  reply,  said 
-—Upon  consideration  of  the  facts  of  the  case  I  think  that  the 
claimant  is  entitled  to  this  500/.,  the  great  difficulty  in  my  mind 
being  to  guard  against  the  effect  of  feeling  this  to  be  a  very 
hard  case,  and  so  inclining  towards  the  claimant.  [His  Honor 
then  stated  the  circumstances  under  which  the  money  had  been 
paid  in.]     Now^  I  quite  agree  that  the  direction  to  advise  Ro- 
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barts  merely  meaDt  giving  the  requisite  information ;  but  what 
was  the  effect  of  this  direction ?  He  says^  ''Here  is  a  bill  of 
500/.  which  I  want  to  have  paid  at  Robarts's ;  therefore  send 
them  500/.  of  this  money  which  I  now  pay  in,  and  advise  them 
to  apply  it  in  payment  of  that  bill;''  and  that  direction  is  ac- 
cepted by  the  clerk,  who  places  the  whole  707/.  to  the  general 
account  of  Qoodwin  in  the  banking  books.  He  might  have 
paid  207/.  to  the  general  account,  and  have  sent  up  500/.  to 
Bobarts ;  but  the  ordinary  course  would  be  to  credit  Goodwin 
witb  the  whole  amount  paid  in,  and  then  debit  him  with  500/., 
which  is  the  same  thing ;  and  they  do  this — they  actually  send 
up  500/.,  and  direct  Bobarts  to  pay  the  bill.  That,  at  least,  is 
my  view  of  the  effect  of  what  they  did.  But  it  so  happens  that 
they  had  other  bills  situated  in  similar  circumstances,  and  they 
send  up,  not  500/.,  nor  any  money,  but  they  send  to  Overend, 
Gximey  &  Co.  bills  for  the  purpose  of  being  discounted,  and 
direct  them  to  pay  the  amount  to  Bobarts  &  Co.,  for  the  purpose 
of  enabling  Bobarts  &  Co.  to  pay  the  bills,  including  this  bill  for 
500/.  It  is  true  that  the  money  is  not  earmarked  as  if  it  had 
been  sovereigns  in  a  box,  but  it  is  earmarked  in  this  case.  The 
bankers  were  acting,  not  as  agents  to  pay  the  bill,  but  to  give 
instructions  to  pay  it.  In  my  opinion,  the  facts  here  entirely 
differ  from  those  in  many  of  the  cases  which  have  been  cited. 
I  quite  acquiesce  in  the  principle  that  money  paid  into  a  bank 
is  not  a  deposit  of  a  particular  sum  which  you  may  go  and  re- 
cover back,  but  is  a  simple  debt ;  but  that  the  principle  does  not 
apply  to  this  case.  This  sum  was  not  deposited  as  part  of  the 
general  account,  but  for  the  express  purpose  of  being  dealt  with 
in  a  particular  way,  and  beyond  that  they  had  nothing  to  do 
with  it.  If,  indeed,  the  bankers  had  neglected  to  remit  the 
money,  and  trusted  to  the  chance  of  Bobarts  paying  the  bill,  it 
might  have  been  different ;  but  that  is  not  the  fact,  and  I  do  not 
think  that  what  I  am  now  stating  affects  the  principle  of  the 
cases  cited.  I  think,  therefore,  that  the  claimant  is  entitled  to 
what  he  asks.'' 

The  firm  of  J.  F.  &  Sons,  as  agents  of  the  plaintiffs,  supplied 
goods  to  the  firm  of  S.  &  W.,  upon  the  footing  of  the  latter 
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becoming  debtors  to  the  plaintiffs.  They  also  sapplied  the  same 
firm  with  other  goods  on  their  own  behalf.  They  made  no 
distinction  in  their  accounts  between  the  goods  supplied  by 
them  as  agents  of  the  plaintiflb^  and  those  which  they  supplied 
on  their  own  behalf.  E.  P.  was  a  partner  in  both  firms  : — Held, 
that  communications  made  by  the  firm  of  J.  F.  &  Sons  to  the 
plaintiffs,  admitting  a  large  debt  to  be  due  from  the  firm  of  S.  & 
W.,  and  undertaking  that  E.  F.  would  use  his  influence  as  a 
partner  with  S.  &  W.  to  secure  its  reduction,  upon  the  faith  of 
which  communication  the  plaintiffs  forbore  to  sue  S.  &  W.,  pre« 
eluded  that  firm  from  treating  their  debt  to  the  plaintiff  as  one 
which  had  been  liquidated  by  the  appropriation  of  the  payments 
made  by  them  to  the  firm  of  J.  F.  &  Sons  in  order  of  date. 
iricJcham  v.  fVicMam,  2  Kay  &  J.  478. — Digest,  Jurist. 


Nemo  est  heeres  viventis. — ^Who  shall  be  heir  cannot  be  known  till  the  death  of 
the  ancestor. 

Deus  solus  hsrcdem  facit,  non  homo. — ^The  inheritance  is  settled  not  bj  man, 
but  by  Gbd. 

Hferes  est  nomen  legis  ;  filius  est  nomen  nature. — What  nature  calls  a  son — the 
law  designates  as  heir. 

Heeres  legitimus  est  quern  nuptiee  demonstrant. — Legitimacy  of  the  offspring  is 
presumed  from  the  marriage  of  the  parents. 

Qui  ex  damnato  coitu  uascuutur  inter  liberos  iion  computentur. — Illegitimacy 
bars  any  claim  to  inheritance. 

Qui  in  utero  est,  pro  jam  nato  habetur  quoties  de  ejus  commodo  qussritur. — 
A  posthumous  child  has  the  same  rights  as  children  bom  during  the  father's  life 
time. 

Consensus  non  conoubitus  facit  matrimonium. — The  marriage  contract,  is 
founded  on  consent. 

Note, — On  the  subject  of  these  maxims^  the  reader  must  con- 
sult Broome's  Legal  Maxims,  Best's  Principles  and  Phillips's  Law 
of  Evidence,  p.  471.  If  a  child  be  born  after  the  marriage  of 
the  mother  and  during  the  husband's  life- time  it  is  presumed  to 
be  legitimate,  formerly  irrebuttable,  but  now  it  may  be  rebutted 
when  the  husband  can  be  shown  to  have  had  no  possible  oppor* 
tunity  of  intercourse  within  the  natural  period.  Children  born 
during  divorce  are  presumed  to  be  illegitimate.     The  fact  of 
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marriage  is  generally  considered  as  sufficiently  proved  by  evi- 
dence of  cohabitation.  Where  a  marriage  originally  invalid  has 
taken  plaoe^  where  the  parties  have  cohabited  as  man  and  wife, 
the  jury  may  presume  from  the  circumstances  of  the  cases  that 
a  valid  marriage  has  subsequently  taken  place.  In  penal  actions 
as  in  adultery  or  bigamy,  the  previous  marriage  must  be  proved. 
Phillips,  pp.  472,  478,  Section  2. 

An  alleged  guardian  repudiating  her  charge  is  not  an  indis- 
pensable party  to  a  suit  on  the  part  of  the  minor  to  establish 
his  claim  brought  by  his  mother. 

In  a  claim  to  inheritance  by  a  younger  son  in  a  family  in 
which  primogeniture  is  admitted  to  be  the  rule,  the  Court  re- 
quires  convincing  proof  of  the  illegitimacy  of  the  elder  brother  in 
order  to  set  him  aside.  In  absence  of  such  proof,  the  claim  of 
the  younger  was  rejected  and  the  decision  of  the  Principal  Sud- 
der  Ameen  in  his  favor,  set  a8i4e.  Mocund  Deb  Raikut,  8th 
February,  1853. 

The  case  of  Mocund  Deb  Raikut,  8th  February,  1858,  may 
be  referred  to  in  extenso — in  illustration  of  the  maxim  and  the 
presumption  of  legitimacy,  arising  from  parties  being  together 
as  man  and  wife. 

Of  illegitimacy  and  who  is  illegitimate,  and  how  proved  to 
be.  The  presumption  of  law  arising  from  the  fact  of  husband 
and  wife  sleeping  together,  is  irresistible  as  to  the  legitimacy  of 
a  child  of  the  wife,  unless  there  is  clear  and  satisfactory  evidence 
that  some  physical  incapacity  existed.  Legge  v.  Edmonds,  25  L. 
J.,  Chanc,  125— V.  C.  Vf.— Digest,  Jurist. 

Where  such  physical  incapacity  is  satisfactorily  made  out, 
according  to  the  opinions  of  the  medical  witnesses,  evidence  of 
the  adultery  of  the  wife  is  still  an  important  ingredient  in  deter- 
mining the  legitimacy  of  the  child ;  because,  if  the  wife  were  of 
irreproachable  character,  it  would  go  far  to  modify  the  opinion 
as  to  the  husband's  incapacity. — Id. 

The  declaration  of  a  mother  is  not  admissible  to  prove  non- 
access  on  the  part  of  her  husband ;  but  where  non-access  has 
been  established  aliunde,  the  declaration  of  the  wife  is  admis- 
sible to  prove  the  paternity  of  the  child. — Id, 
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How  the  legitimacy  of  the  children  was  presamed  upon  com- 
mon reputation  of  the  parents'  marriage  will  be  seen  below. 
Testatrix  gave  all  her  property  to  trustees,  in  trust  for  life,  and 
then  to  pay  and  divide  the  fund  "  to  and  among  all  the  children 
of  N.  born  or  to  be  born/'  who  shall  live  to  attain  twenty-one 
or  marry.  N.  could  not  be  proved  to  have  been  married.  At 
the  time  of  the  will  she  was  living  with  a  man  supposed  to  be 
her  husband,  and  by  common  reputation  in  the  neighbourhood 
they  were  man  and  wife.  There  were  three  children  of  N.  living 
at  the  date  of  the  will,  and  also  at  the  death  of  the  tenant  for 
life,  all  well  known  to  the  testatrix,  and  all  of  whom  lived  to 
attain  twenty-one.  N.  never  had  any  other  child.  On  the 
application  of  these  three  children,  after  notice  to  all  persons 
claiming  in  default  of  them,  and  no  opposition  nor  suggestion  as 
to  their  illegitimacy,  the  fund  was  ordered  to  be  paid  to  them, 
without  any  further  proof  of.  N.'s  marriage  beyond  common 
reputation.     Nixon,  In  re,  2  Jur.,  N.  S.,  970 — ^V.  C.  W. 

A  dispute  in  succession  to  the  estate  of  Fizali  Ehau  arose. 
His  widow  Rae  Jankhannu  sued  for  herself  and  her  son  Saadat 
Ali  Khan,  claiming  a  fifteen  anna  share  therein,  amounting  to 
188,525  Rs.  The  plaintiff  was  married  to  him  in  1203,  B.  S. 
under  the  usual  settlements  in  dower.  Subsequently  they  lived 
together  as  man  and  wife.  In  1215  B.  S.  a  daughter  was  born 
— her  husband  was  about  to  contract  a  second  marriage  in  1813, 
which  was  opposed  by  the  plaintiff.  On  the  1 6th  December, 
1813,  he  married  a  second  wife,  and  both  wives  lived  with  Fizali 
until  1816,  when  the  last  married  wife  eloped.  Becoming 
deranged  at  that  time,  his  estates  passed  into  the  management 
of  the  Court  of  Wards — on  the  19th  July,  1816,  un  allowance 
of  200  Rs.  being  made  for  the  support  of  the  two  wives.  On 
the  20th  December,  1817,  the  first  wife  petitioned  the  collector, 
intimating  pregnancy,  applying  for  expenses  necessary.  An 
order  was  passed,  authorizing  allowances,  provided  that  she  had 
lived  with  her  husband  for  one  year  more  or  less  prior  to  date 
of  application.  In  January  a  son  was  born  in  Fizali's  house  at 
Nusserabad.  In  182£,  the  mother  applied  for  an  increase  of 
allowance — when  her  claim  was  opposed  for  the  first  time,  by 
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the  second  wife,  denying  her  marriage  and  the  legitimacy  of  her 
son — various  proceedings  were  held  in  consequence  which  result- 
ed, in  the  conviction  of  successive  collectors,  that  Rae  Jankhan- 
nu  was  the  wife  of  Fizali.  He  died  16th  December,  1824, 
making  over  to  his  son,  whom  he  acknowledged,  all  his  real  and 
personal  estate — the  two  wives  him  surviving. 

The  mother  applied  for  the  registration  of  her  son's  name — 
whose  name  was  registered,  and  being  a  minor  the  estate  was 
ordered  to  be  retained  under  Ward's  management.  The  second 
wife  instituted  a  suit  in  the  Zillah  Court  of  Mymensingh — and 
obtained  a  decree  in  succession  to  her  husband  and  was  registered 
therein. 

A  suit  was  accordingly  instituted  in  the  Provincial  Court  of 
Dacca  by  the  mother  of  Saadat  Khan,  to  which  the  second  wife, 
pleaded  denying  the  marriage  of  the  plaintiff  and  the  legitimacy 
of  her  son.  The  judge  called  for  the  futwa  of  the  Mahomedan 
Law  Officer — and  a  second  reference  was  made  to  the  Mahome- 
dan Law  Officer  of  the  Sudder  Court.  Their  reply  dated,  10th 
December,  1830,  was  as  follows. 

"  Under  the  above  circumstances,  in  the  event  of  the  proof  of 
these  facts,  that  Mussamat  Rae  Jan  associated  with  Fizali  Khan, 
and  remained  with  the  other  females  of  the  house  of  Fizali 
Khan,  and  Saadat  Ali  Khan,  was  born  of  her  venter,  being  the 
offsprings  of  the  loins  of  the  said  Fizali  Khan,  as  is  to  be 
clearly  understood  from  the  proceeding  of  the  appeal  Court  of 
Jehangeenugur,  dated  20th  September,  1831,  A.  D.,  which  is 
put  up  with  the  proceedings  of  the  said  Court,  dated  the  20th 
September,  idem,  according  to  law,  the  parentage  of  Saadat  Ali 
Khan,  abovenamed,  as  attaching  to  the  said  Fizali  Khan 
abovenamed  is  proved,  and  he  and  his  mother  Rae  Jan,  will  both 
become  heirs,  and  after  the  liquidation  of  debts,  &c.  which  are 
first  claimable  from  the  inheritance,  the  whole  property  will  be 
divided  into  sixteen  shares,  one  share  to  go  to  the  two  wives  and 
fifteen  shares  to  Saadat  Ali  Khan^  according  to  the  law  of 
division  and  inheritance. 

A  further  interrogatory  was  addressed  to  the  law  officers  of 
the  Sudder  Court  in  these  words. 
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"  A  person,  a  Mahomedan,  died,  leaving  a  wife,  having  a  deed 
of  marriage-settlement,  and  an  unmarried  female,  and  a  son  of 
his  own  loins,  bom  of  the  venter  of  the  said  unmarried  female. 
In  such  circumstances,  does  any  portion  of  the  property  left  by 
the  said  deceased,  appertain  to  the  said  unmarried  female,  and 
the  son  of  her  venter  ?  If  it  do  appertain  to  them,  to  what  por- 
tion  are  they  entitled  ?  According  to  what  book  and  to  what 
portion  is  the  wife,  having  a  deed  of  marriage-settlement  enti- 
tled?^' 

To  this  interrogatory  a  return  was  made  in  these  terms. 

'•  If  it  appear  by  the  acknowledgment  of  a  Mahomedan  that 
the  child,  in  respect  to  whom  the  interrogatory  of  the  Court  is 
put,  is  the  offspring  of  his  loins,  I  mean,  if  that  Mahomedan  has 
said,  Hhis  child  is  my  son'  and  afterwards  died,  and  if  that 
woman  of  whose  venter  this  son  is  bom^  be  a  claimant  as  to  this 
point  *  I  am  the  wife  of  that  Mahomedan,  and  this  son  is  mine 
and  is  his  offspring,'  in  such  case  this  son  and  this  woman  will 
become  the  heirs  of  that  Mahomedan,  as  is  clearly  stated  in  the 
Hedaya  and  Shura-i-wikaja,  in  the  Chapters  on  the  establish- 
ment of  Parentage.  If  such  be  not  the  facts  of  the  case,  and 
the  signification  of  the  words  '  an  unmarried  woman'  be  a  wo- 
man, an  adulteress,  then  according  to  the  law,  the  woman, 
an  adulteress,  and  the  son  of  adultery,  are  neither  of  them 
heirs.  In  the  first  mentioned  case,  I  mean,  in  the  event  of  this 
son  and  this  woman  being  heirs,  the  whole  of  the  property  of 
that  deceased  Mahomedan  will,  after  the  liquidation  of  debts, 
&c.  which  have  the  first  claim  on  the  inheritance  be  divided  into 
sixteen  shares,  whereof  fourteen  will  appertain  to  the  son,  and 
one  share  to  his  mother,  and  one  share  to  the  other  wife  of  that 
Mahomedan. 

On  the  9th  of  May,  188i,  the  Provincial  Court,  gave  a  decree 
for  the  plaintiff  awarding  fourteen  shares  to  the  son  Saadat  Ali> 
one  share  to  his  mother  and  one  share  to  the  other  widow,  as 
per  the  above  futwa. 

On  appeal  to  the  Sudder  Court,  the  decree  of  the  Provin- 
cial Court  was,  in  some  respect43,  modified  as  to  the  settlement, 
and  it  was  held  that  it  was  established  that  the  plaintiff  was  the 
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wife  and  Saadat  All  Kban^  her  legitimate  son.  A  farther  appeal 
was  preferred  to  the  Privy  Council,  when  after  an  examination  of 
all  the  points  bearing  upon  the  case,  the  orders  of  the  Sadder 
Court  were  affirmed,  Ehajah  HedayutooUah,  appellant,  v.  Bae 
Jankhannu,  respondent.  1st,  2nd  August,  1844,  page  295,  YoL 
III.  Moore's  Indian  Appeals. 

Note. — ^The  judgments  of  the  Provincial  Court,  the  Sudder 
and  the  Privy  Council  contain  all  the  argument  that  can  ordina- 
rily arise  in  a  case  of  this  description,  and  would  have  been 
transcribed  at  length  but  from  a  desire  to  avoid  letter-press. 

The  case  Harrod  v.  Harrod,  will  show  to  what  extent  pre- 
sumption runs  in  favour  of  marriage,  and  legitimacy  of  offspring, 
and  what  constitutes  marriage,  viz.  the  conjunctu  animorum,  or 
as  the  maxim  has  it,  consensus  non  concubitus  facit  nuptias,  the 
case  is  taken  from  the  Jurist,  September  30th,  1854. 

Haerod  v.  Harrod. — June  ^Itky  28^^,  and  Z^th. 
Marriage  Contract — Mental  Capacity — Practice  as  to  directing  an 

Issue, 

Where  the  Court  is  clear  upon  the  evidence  as  to  a  fact,  it 
will  not  direct  an  issue  to  take  the  opinion  of  a  jury  as  to  the 
existence  of  that  fact. 

Dnlness  of  intellect,  coupled  with  the  physical  defects  of 
deafness  and  dumbness,  does  not  alone  suffice,  to  render  a  per- 
son incompetent  to  contract  marriage. 

The  presumption  of  the  Court  is  always  in  favour  of  sanity, 
and  of  the  validity  of  a  marriage;  therefore  an  inability  in 
general  to  understand  others,  especially  strangers,  and  occasion- 
al or  not  infrequent  inability  to  appreciate  simple  arithme- 
tical calculations,  held  quite  insufficient,  to  shew  incapacity  to 
enter  into  the  marriage  contract;  and  the  Court  refused  to 
direct  an  issue  to  take  the  opinion  of  a  jury  upon  the  mar- 
riage. 

It  is  a  strong  ground  against  the  character  of  a  defence 
impeaching  the  marriage,  that  it  is  first  set  up  after  an  interval 
of  thirty  years,  during  which  the  defendants  compromised  a 
suit  in  which  the  husband  and  wife  were  plaintiffs,  and  otherwise 
recognised  the  marriage  as  legal  and  sufficient* 
3  q 
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No  set  form  of  words  is,  or  was  previous  to  the  last  mar- 
riage Aet^  necessary  to  be  followed  for  the  legality  of  a  marriage 
in  England.  Nothing  more  is  required  to  be  done  by  the  partiea 
than  that  they  shall  agree  to  cohabit  with  each  other,  and  with  no 
other  person^  during  their  joint  lives.  The  religious  form  is  added 
by  the  Church,  but  all  the  parties  have  to  do  is  to  give  their 
consent  as  above ;  therefore  the  omission  of  some  of  the  words 
of  the  service  is  not  necessarily  material. 

June  80^*.— Sir  W.  P.  Wood,  V.  C— In  this  case  I  shall  con- 
sider  it  as  if  the  question  had  lately  arisen,  and  was  raised  by  a 
trustee  in  fit  discharge  of  his  duty.  And  in  the  first  place  it  is 
very  important  to  distinguish  the  case  of  unsoundness  of  mind 
from  mere  dulness  of  intellect.  The  argument  for  the  defen- 
dants was  well  founded,  that  if  a  person  be  of  unsound  mind  he 
is  incapable  of  contracting  marriage,  just  like  any  other  con- 
tract, and  that  there  is  no  question  of  quantity  of  unsoundness 
of  mind ;  but  when  you  get  out  of  the  question  of  soundness  or 
unsoundness,  it  becomes  a  mere  question  of  fraud  :  it  is  fraud  to 
enter  into  a  contract  with  a  person  known  to  be  of  unsound 
mind,  or  to  take  any  advantage  of  his  condition.  That  rule,  in 
its  bearing  upon  this  very  subject-matter  of  marriage,  is  laid 
down  in  Tke  Portsmouth  ease,  (I  Hagg.  Eccl.  855)—*'  When 
the  marriage  has  been  regularly  solemnised,  the  presumption  is 
in  its  favour ;  but  then  it  must  have  been  solemnised  between 
persons  competent  to  contract— capable  of  entering  into  that 
important  engagement,  the  very  essence  of  which  is  consent; 
and  without  soundness  of  mind  there  can  be  no  legal  consent- 
none  binding  in  law. . . .  Considerable  weakness  of  mind,  circum- 
vented by  Araud,  will  vitiate  the  fact  of  marriage.'^  Now,  with 
respect  to  the  soundness  of  mind,  I  must  consider  what  sort  of 
unsoundness  is  alleged  in  this  case.  Unsoundness  of  mind  may 
consist  either  in  perversions,  delusions,  &c.  of  the  mind,  other- 
wise of  ordinary  vigour ;  or  it  may  be  a  defect  of  the  mind. 
Nothing  is  alleged  here  amounting  to  mania  or  insanity.  But 
then  i^in,  in  the  case  of  a  defective  understanding,  a  person 
may  be  labouring  under  that  from  two  causes  :  he  may  be  bom 
with  it,  without  the  power  to  form  a  judgment,  i.  e.  he  may  be 
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an  idiot,  one  who  has  never  bad  any  power  at  all ;  or  it  may 
arise  from  the  weakness  of  a  mind^  originally  strongs  ensuing 
either  upon  accident  or  old  age.  The  question  in  this  case  is 
simply  a  question  of  congenital  idiocy ;  and  the  point  for  my 
consideration  is^  whether  I  have  so  much  doubt  as  to  send  the 
case  to  a  jury.  Idiocy,  such  as  is  here  alleged,  is  often  mani* 
fested  in  various  ways — by  indecencies  of  conduct,  by  disregard 
of  the  ordinary  decencies  of  life,  by  foolish  laughter,  &o.  There 
is  also  a  test,  the  only  one  which  it  has  been  attempted  to  esta- 
blish  here,  viz.  a  knowledge  and  appreciation  of  numbers,  and 
the  common  operations  of  arithmetic.  Now,  except  as  to  this, 
I  do  not  find  the  least  approximation  of  evidence  to  shew  jtin- 
soundness  of  mind  in  this  sense,  viz.  idiocy.  She  was  deaf  and 
dumb— that  is  the  beginning  and  the  end  of  the  evidence.  She 
may  have  been  dull,  perhaps  even  more  so  than  persons  so  afflict- 
ed often  are  found  to  be.  But  that  is  not  the  question :  it  b 
not  a  question  of  dulness  :  it  is  a  question  of  unsoundness  of  mind. 
The  presumption  is  always  in  favour  of  sanity.  The  onus  is  thrown 
upon  the  person  disputing  the  sanity.  There  is  nothing  in  point 
of  law  or  authority  on  the  other  side.  There  are  numerous 
asylums  for  persons  afflicted  with  deafness  and  dumbness,  some- 
times being  blind  in  addition,  who  are  yet  perfectly  free  from 
unsoundness,  of  mind.  Before  I  look  to  the  evidence  of  the 
sanity  of  Mrs.  Harrod,  which  is  unnecessary  unless  it  be  prim& 
b^ie  successfully  impeached^  I  must  look  to  the  evidence  brought 
forward  to  impeach  it.  I  never  saw  a  case  so  little  made  out. 
First,  Robert  Harrod  says,  "  That  he  knew  Mary  Jarrod  about 
two  years  previously  to  his  own  marriage,  and  during  all  that 
time  she  was  very  dull,  and  deaf  and  dumb,  and  during  aU  that 
time  he  was  never  able  to  make  her  understand  anything.^'  That 
is  the  strangest  proof  of  her  dulness  of  intellect  I  ever  heard ; 
it  rather  seems  to  me  to  shew  the  witness's  own  stupidity,  for 
some  persons  could  make  her  understand,  as  is  clearly  enough 
admitted  by  the  evidence  of  the  defendants  themselves.  Her 
sister  says  that  Mary  Jarrod  never  was  taught  to  talk  with  her 
fingers;  that  her  own  mother  used  sometimes  to  have  a  difficulty 
in  making  her  comprehend,  and  then  used  to  call  on  her,  (the 
3  q  JJ 
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witness)^  and  that  she  generally  saceeeded  in  making  her  sifder 
comprehend.  That  only  shews  that  persons  who  were  them* 
selves  clever  enough  could  make  her  understand.  That  is  what 
the  whole  evidence  of  all  the  defendant's  witnesses,  one  after  an- 
other, comes  to^that  people  who  were  strangers  could  not  make 
her  understand,  but  that  people  who  were  accustomed  to  her  gen- 
erally could  do  so.  Some  of  them  say  that  she  could  not,  as 
most  deaf  and  dumb  people  can,  talk  with  her  fingers ;  but  they 
almost  all  say  that,  with  more  or  less  diflficulty,  they  could  get 
her  to  understand — those  witnesses,  I  mean,  who  were  accus- 
tomed to  her,  and  who  had  themselves  learned  to  converse  with 
her.  This  being  the  evidence  as  to  her  mind,  I  must  look  to 
see  what  outward  indications  she  gave  of  idiocy.  It  appears 
that  in  consequence  of  her  dulness — her  unfortunate  imbecility, 
the  sister  calls  it — Mary  Jarrod  was  not  allowed  to  go  out  alone. 
Now,  that  fact  might  be  of  some  force  if  combined  with  evidence 
of  what  the  imbecility  was  ;  but  it  is  consistent  with  the  help- 
lessness arising  from  these  defects  exposing  her  to  accidents  or 
violence,  just  as  much  as  with  any  unsoundness  of  mind.  I  shall 
have  occasion  to  refer  to  the  correctness  of  her  conduct  previ- 
ous to  her  marriage,  for  there  is  no  impropriety  throughout 
alleged  in  her  manner,  or  conduct,  or  address  in  any  way,  al- 
though that  is  the  commonest  indication  of  idiocy.  Then  it  is 
said  that  the  husband  never  came  in  the  character  of  a  suitor; 
but  he  is  admitted  to  have  come  to  the  house  constantly,  being 
besides  a  near  connexion — brother-in-law  to  his  future  wife's 
sister.  I  can  well  understand  that  these  two  persons  made 
their  own  wishes  known  to  each  other  in  the  absence  of  the 
sister.  She  complains  that  she  was  not  previously  consulted, 
and  that  she  is  sure  her  sister  was  unable  to  understand  the 
ceremony  of  marriage.  Now,  all  the  evidence  shews  me  that 
when  you  knew  how  to  get  at  this  poor  woman's  mind,  the  mind 
was  there;  the  difficulty  was  in  the  mode  of  attack.  Her  not 
knowing  the  value  of  money  is  the  only  thing  that  contains  a 
trace  of  evidence  against  her ;  and  what  b  said  on  that  head 
really  amounts  to  no  more  than  this — a  witness  comes  forward 
who  swears  that  she  was  so  stupid  that  he  could  not  make  her 
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understand  how  much  beer  he  bad  drunk^  or^  having  drunk  no 
much  beer,  what  change  he  was  to  get  out  of  half-a-crown. 
Beally  this  is  just  the  case  of  an  ignorant  Englishman  abroad 
who  cannot  make  a  waiter  understand  what  he  has  had,  or  can- 
not agree  with  him  about  the  change.  But  it  comes  to  this  on 
the  other  hand — there  she  was,  trusted  with  giving  out  the 
beer,  &c.  in  her  husband's  business^  and  receiving  the  money ; 
but  if  she  had  to  deal  with  a  stupider  customer  than  usual,  she 
called  her  husband  to  her  assistance.  Now,  these  are,  perhaps, 
the  only  two  facts  alleged  and  proved  to  impeach  her  soundness 
of  mind — that  she  was  not  allowed  to  go  out  alone,  which  is 
quite  explained  by  the  fact  of  her  afflictions;  and  the  other, 
that  she  could  not,  under  these  afflictions,  always  give  the  right 
change.  Would  these  facts  warrant  the  issuing  of  a  commission 
of  lunacy?  All  these  persons  making  depositions  have  known 
her  for  some  time,  and  they  do  not  allege  one  single  instance  of 
imbecility,  or  unsoundness  of  mind,  or  impropriety  of  conduct. 
Thus  it  would  have  stood  if  the  plaintiffs  had  rested  their  case 
simply  on  this,  that  a  person  is  to  be  presumed  sane  until  the 
contrary  is  proved.  But  on  the  side  of  the  sanity  there  are  the 
medical  gentlemen,  one  of  whom  speaks  for  a  period  of  twenty- 
five  years,  in  which  he  never  saw  anything  to  make  him  believe 
her  of  unsound  mind,  but  everything  to  make  him  believe  other- 
wise. It  would  be  monstrous,  with  such  strong  evidence  in 
favour  of  the  sanity,  and  positively  nothing  in  my  opinion  to 
impeach  it,  to  send  the  case  for  inquiry  to  a  Court  of  law.  There 
is  the  evidence  of  the  clergyman  who  performed  the  ceremony ; 
why  am  I  to  assume  that  he  committed  so  great  an  impropriety, 
to  give  it  the  mildest  term,  and  is  now  committing  perjury  to 
screen  himself?  He  says  he  saw  nothing  in  her  conduct  to  indi* 
cate  that  she  was  not  perfectly  competent  to  enter  into  the 
contract,  and  willing  to  do  so.  Then  comes  what  I  consider 
the  strongest  evidence,  for  the  best  way  to  judge  people  is  by 
their  acts  as  well  as  their  words ;  if  these  differ,  there  can  be 
little  hesitation  as  to  the  real  opinion  entertained.  This  person, 
who  had  with  this  dissimulation  procured  a  marriage  with  Mary 
Jarrod  thirty-two  years  ago,  files  his  bill,  in  his  own  name  and 
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that  of  his  wife,  agaJDst  the  present  defendant^  his  wife's  sister, 
and  her  husband^  for  an  account  within  a  yeur  after  the  mar- 
riage. No  difficulty  is  then  raised  by  the  defendants  as  to  the 
marriage^  or  the  competency  of  Mary  Jarrod  to  enter  into  it. 
It  was  said  that  she  was  tenant  for  life,  and  so  at  all  events 
entitled  during  her  life.  It  is,  however,  strange  notwithstand- 
ing this  circumstance,  that  no  question  should  be  raised  about 
the  marriage  at  the  time,  when  there  was  every  inducement  to 
throw  difficulties  in  tine  way  of  a  hostile  suit,  which  was  com- 
promised on  terms  giving  the  plainti£b  nearly  all  they  sought, 
conceding  the  principle  at  issue.  The  defendants  treated  Mary 
Jarrod,  (then  Mrs.  Harrod),  at  aTt  event,  us  competent  to  un- 
derstand a  compromise,  and  to  be  bound  by  it ;  for  they  made 
a  compromise,  by  which  2600/.  was  carried  over  to  a  separate 
account.  Nobody  ever  heard  of  the  unsoundness  of  mind  at 
that  time.  Further  than  that,  the  defendant  Harrod  has  lent 
money  to  the  plaintiff  on  the  security  of  his  wife's  legacy.  Can 
I  believe  that  he  or  his  wife  ever  dreamt  at  that  time  of  the 
invalidity  of  the  marriage?  I  cannot  direct  an  inquiry  in  a  case 
which  seems  to  me  so  clear ;  for  this  is  not  a  case  of  fraud, 
unless  the  imbecility  was  so  great,  that  contracting  with  the 
imbecile  person  was  itself  a  fraud.  Now,  there  being  no  un- 
soundness of  mind,  what  are  the  circumstances  which  follow  ? 
Mary  Jarrod  leaves  her  sister  secretly,  joins  her  suitor,  and 
gets  married.  If  there  had  been  proofs  of  previous  misocmduct, 
or  if  the  suitor  had  taken  advantage  of  her  position,  something 
might  possibly  have  been  said — some  case  might  have  been 
made,  under  circumstances  which  c^tainly  do  not  occur  here, 
for  saying  that  she  understood  nothing  about  the  marriage 
ceremony,  what  it  meant,  what  it  allowed,  what  it  forbade,  but 
that  she  had  been  taken  through  it  by  the  husband  for  the  sake 
of  appearances,  and  to  give  a  daim  on  her  property ;  the  cir- 
cumstances might  have  been  such  as  to  support  such  a  case. 
But  the  circumstances  were  very  different.  In  point  of  fact, 
Mary  Jarrod  shewed,  in  my  opinion,  considerable  soundneas  of 
mind.  Well,  watching  her  would  not  have  been  enough ;  if  she 
had  not  been  well  informed,  she  might  have  lost  herself  before 
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this  marriage,  or  since.  But  as  to  capacity  or  incapacity  for 
marriage,  that  varies  in  different  individuals,  irrespective  of  the 
soundness  or  unsoundness  of  mind ;  for  infants  of  the  age  of 
fourteen^  or  even  twelve  if  females,  may  contract  matrimony ; 
or  even  earlier,  if  it  can  be  shewn  that  they  are  capable  of  per- 
forming its  duties.  Every  thing  will  be  presumed  in  favour  of 
the  validity  of  the  marriage.  (Swinburne  on  Spousals,  200). 
The  contract  of  marriage  is  simply  this  :  it  is  quite  independent 
of  the  religious  part  of  the  ceremony :  it  is  simply  an  under- 
standing between  a  man  and  a  woman  to  cohabit  with  each 
other,  and  with  each  other  alone,  during  their  joint  lives.  That 
is  all  that  is  required  by  the  law  of  Scotland,  and  that  is  all 
that  is  now  required  by  the  law  of  England :  persons  may  be 
married  before  a  registrar  without  any  religious  ceremony  what- 
ever. The  religious  element  which  is  introduced  requires  no- 
thing more  from  the  parties :  that  is  merely  added  by  the  Church. 
Nothing  is  required  on  the  part  of  the  persons  to  be  married 
except  thid  consent;  the  rest  is  the  act  of  the  church,  done  in 
their  presence  and  for  their  behoof.  Swinburne  says,  (p.  204, 
ed.  1686),  ''  Seeing  their  sole  consent  is  sufficient,  and  seeing 
they  which  be  deaf  and  dumb,  and  cannot  speak,  may  lawfully 
contract  matrimony  by  signs,  it  follows  that  words  are  not 
so  precisely  necessary  as  without  the  which  matrimony  can- 
not be  contracted.^'  And  then,  after  discussing  the  cases  where 
one  party  or  both  parties  make  use  of  no  words,  but  by  signs 
only  give  consent  to  the  words  of  a  third  person,  he  comes  to 
the  case  "  where  no  words  at  all  be  uttered,  neither  by  the  par- 
ties nor  by  any  third  person,^'  and  says  that,  '^  even  there  also 
may  matrimony  be  contracted  by  signs  only,  so  that  they  be 
significant ;  because  it  is  a  common  rule  of  law,  '  Ex  sequipol- 
lentibus  utrum  fiat,  nihil  interest.' ''  Now,  I  apprehend,  that 
although  our  law  requires  some  forms,  e.  g.  banns,  ftc.,  yet  it 
has  never  been  held  that  the  repetition  of  the  precise  words  in 
the  order  of  matrimony  is  necessary.  There  have  been  cases — I 
believe  cases  are  not  uncommon — where  the  responses  have  been 
purposely  omitted ;  I  alluded  particularly  to  the  omission  of  the 
undertaking  to  ''  obey''  on  the  part  of  the  female ;  but  I  appro- 
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hcnd  that  when  the  parlies  have  given  to  each  other  their  hands 
with  tokens  of  assent^  and  the  priest  has  declared  them  to  be 
man  and  wife,  the  omission  of  any  particular  part  of  the  formula 
of  words  would  be  a  totally  inadequate  circumstance  to  impeach 
the  validity  of  the  m^riage.  As  to  what  is  said,  that  she  was 
incapable  of  appreciating  the  meaning  or  the  object  of  the 
marriage  ceremony,  it  seems  to  be  totally  at  variance  with  all 
probability  and  all  evidence*  She  lived  for  some  time  (previous 
to  her  own  marriage)  with  her  married  sister ;  she  must  have 
seen  that  her  married  sister  lived  in  a  different  manner  from 
herself.  She  lives  as  a  single  woman  with  perfect  propriety — 
there  is  not  a  hint  at  anything  to  the  contrary,  either  before 
or  after  her  marriage ;  she  goes  to  church  with  her  suitor — their 
hands  are  joined ;  she,  never  having  had  communication  with  a 
man  before,  allows  that  communication  to  take  place  immediate- 
ly after  the  ceremony,  and  has  a  child  bom  nine  months  after- 
wards ;  she  must,  therefore,  clearly,  to  my  mind,  have  known 
that  she  had  a  duty  to  perform,  and  she  did  perform  it  for  thirty 
years,  up  to  the  time  of  her  decease ;  and  it  is  now  proposed  by 
the  defendants  to  bastardise  the  issue  of  that  marriage,  their 
own  nephews  and  nieces  by  a  double  tie.  I  shall  certainly  not 
favour  any  attempt  of  the  kind.  It  was  said  that  the  clergy- 
man, when  he  'states  in  his  evidence  that  she  understood,  does 
not  state  what  it  was  that  he  said  or  did  which  she  understood ; 
and  his  evidence  was  characterised  as  vague  and  unsatisfactory. 
But  unless  verbal  proof  is  requisite  of  a  verbal  compliance  with 
the  order  of  the  marriage  ceremony — which  I  do  not  think  it  is, 
and  which,  indeed,  it  would  in  the  present  case  have  been  im- 
possible literally  to  effect — there  seems  to  me  to  be  nothing  in 
this  objection.  It  was  open  to  the  defendants  to  have  cross- 
examined  him.  But,  besides,  his  certificate  alone  would  have 
been  enough  for  all  ordinary  purposes.  His  testimony  seems  to 
me  satisfactory;  but  if  otherwise,  it  is  quite  unnecessary;  I 
should  come  to  'the  same  conclusion  without  it.  I  therefore 
decide  that  the  plaintiffs  are  entitled  to  relief.  There  is,  how- 
ever, some  difficulty  in  saying  that  this  sum  of  260Q/.  stock  is 
the  same  sum  as  the  1600^.  cash  agreed  upon  in   1823.    It  is 
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clear^  however^  that  the  plaintiffs  are  either  entitled  to  that  sum, 
or  to  such  a  sum  of  stock  to  the  sum  of  1600/.^  if  properly  in- 
vested at  that  time,  would  have  reached.  They  are  also  entitled 
to  the  dividends  which  would  have  accrued  due  on  such  an 
amount  of  stock  if  it  had  remained  duly  invested  since  the 
decease  of  Mary  Harrod^  (formerly  Jarrod),  the  late  wife.  The 
will  was  before  the  Apportionment  Acts ;  therefore  the  husband 
will  have  the  whole  of  the  dividends  since  that  time  :  therefore 
direct  inquiries  as  to  these  amounts^  and  direct  those  sums  as 
they  shall  be  found  to  amount  to,  to  be  brought  into  court 
within  fourteen  days  from  the  date  of  the  chief  clerk's  certifi- 
cate of  the  amounts.  As  to  costs,  the  defendants'  counsel  have 
suggested,  that  had  the  bill  been  brought  for  the  1600^.  and 
interest  only,  the  defendants  would  not  have  resisted;  but, 
looking  to  the  whole  defence^  I  cannot  listen  to  that  suggestion, 
and  must  make  the  defendants  pay  the  costs. 

The  following  case  taken  from  the  Jurist,  October  28th, 
1854.  Goodale  v.  Gawthome,  illustrates  the  maxim,  Qui  in  utero 
est  &c 

Goodale  v.  Gawthornb. — Au^.  3rd,  p.  927,  Jurist. 

Aetiuil  8emn — ffeir-at^Law,  qualified  and  not  alaolute — De/ea- 

sidle  Righf — Posthumous  Son, 

J.  G.,  seised  of  considerable  real  estate,  died  on  the  Ist 
April,  1848,  intestate,  leaving  his  widow  enceinte,  and  his  two 
sisters,  his  co-heiresses  with  defeasible  rights,  him  surviving. 
On  the  29th  October  following  a  posthumous  son  was  born, 
who  became  the  absolute  heir  of  J.  G.  Between  the  two  periods 
a  large  amount  of  rents  had  accrued  due,  but  had  not  been 
received  by  J.  G.'s  sisters : — Held,  that  the  heirship  of  the 
sisters  being  qualified,  and  not  absolute,  the  right  to  the  rents 
which  had  accrued,  and  had  not  been  recovered  by  them  before 
the  birth  of  the  posthumous  son,  belonged  to  him. 

In  this  petition  a  question  arose  as  to  who  was  the  person  by 
law  entitled  to  the  rents  and  profits  of  certain  real  estates  which 
had  accrued  between  the  death  of  John  Goodale,  who  was  the  last 
tenant  in  fee,  and  the  birth  of  his  posthumous  son,  who  became 
his  heir-at-law.  John  Goodale  died  on  the  1st  April,  1848, 
8  R 
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leaving  his  widow  enceinte,  and  his  two  sisters,  his  eo-heiresscs 
at  law  with  defeasible  rights,  him  surviving.  The  posthumous 
son  was  born  on  the  29th  October,  1 848,  and  he  became  the 
absolute  heir-at-law.  During  the  period  between  the  death  of 
John  Goodale  and  the  birth  of  his  son  a  large  amount  of  renta 
had  accumulated  and  become  payable^  but  it  had  not  been 
received  by  the  two  sisters. 

Wigraniy  Q.  C,  and  E,  Welster^  in  support  of  the  petition  of 
the  two  sisters,  submitted  that  they  were  entitled  to  the  rents. 
They  referred  to  the  following  cases  and  authorities  : — Bassel  r. 
Basset,  (3  Atk.  203) ;  Year  Book,  9  Hen.  6,  25  a,  (per  Babing- 
ton,  C.  J.) ;  Goodtitle  d.  Newman  v.  Newman,  (3  Wils.  526,  per 
Grey,  C.  J.) ;  and  Co.  Litt.  11  b.,  note  4;  55.  b.,  note  8. 

Amphletty  for  the  posthumous  son,  contended  that  as  the  rents 
had  not  been  received  by  the  two  sisters,  the  son  and  heir-at- 
law  was  entitled  to  them. 

Sir  J.  Stuart,  V.  C. — The  right  of  the  sisters  is  very  properly 
said  by  counsel  to  depend  upon  their  having  been  actually  seised 
of  the  estate  as  heirs,  and  that  the  actual  seisin  being  in  them 
from  the  death  of  the  ancestor  up  to  the  birth  of  the  posthu- 
mous son,  they  were  seised  as  and  were  heirs  in  contemplation  of 
law  so  long  as  the  posthumous  heir  remained  unborn.  But  Lord 
Coke,  in  the  text  to  which  this  is  a  note,  says,  in  a  case  of  this 
kind,  the  descent  cast  upon  the  next  heir  until  the  posthumous 
child  is  born  does  not  confer  an  absolute  heirship,  but  only  one 
of  a  qualified  kind.  Lord  Coke,  in  the  note,  says,  (the  case 
being  that  of  an  uncle) — "  True  it  is  that  the  uncle  in  this  case 
is  heir,  but  not  absolutely  heir ;  but  he  is  heir  by  a  qualified  and 
defeasible  right."  Upon  the  birth  of  the  posthumous  child,  it 
is  certain  that  the  seisin  was  in  that  child  as  heir,  and  that  there 
was  an  end  to  the  seisin,  and  to  all  right  of  entry,  on  the  part  of 
those  who  had  the  qualified  heirship  which  did  subsist  until  the 
birth  of  that  child.  The  law  is  settled,  that  if,  during  the  period 
that  this  qualified  heirship  and  seisin  subsisted  in  the  sisters, 
they  had  entered  and  received  the  rents,  as  they  might  have 
done,  (the  seisin  being  alone  in  them),  an  action  of  account 
would  not  lie  against  them,  and  they   would  be  permitted  to 
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retain  the  possession  of  the  rents  which  they  had  lawfully  ac- 
quired. But  if  they  had  not  acquired  such  possession^  if  the 
rents  remained  unreceived  by  them,  the  seisin  being  gone  before 
they  had  received  that  fruit  of  the  seisin  which  was  recoverable, 
the  right  to  the  rents,  I  apprehend,  is  in  the  absolute  heir,  who 
has  a  right  to  enter  and  distrain.  What  I  infer  from  the  prin- 
ciple as  stated  by  Lord  Coke  is  this,  that  the  intermediate  heir 
is  only  entitled  to  rents  actually  received.  It  is  clear  that 
after  the  birth  of  this  child  the  sisters  could  not  have  entered. 
It  has  been  stated  that  they  might  bring  an  action  for  the  rent, 
but  no  authority  has  been  cited  in  support  of  that  proposition  ; 
and  I  apprehend  that  it  will  be  impossible  for  them  to  maintain 
an  action  for  the  rent,  which  the  absolute  heir  had  a  right  to 
recover  by  entry  and  distress,  as  the  ordinary  owner  of  the  free- 
hold. The  principle,  therefore,  seems  to  depend  on  this — that 
the  heirship  of  the  sisters  was  not  absolute,  but  only  qualified, 
and  that  which  was  the  fruit  accruing  due  during  the  interme- 
diate time  has  not  been  recovered  by  them ;  hence  the  right  to 
such  rents  is  now  vested  in  the  absolute  heir.  Declare  that  the 
sisters  are  not  entitled ;  that  the  right  to  the  rents  belongs  to 
the  posthumous  son — the  costs  of  all  parties  to  be  paid  out  of  the 
fund. 

Of  qui  ex  damnato  coitu  &;c.  the  followiug  is  an  instance.  A 
testator,  who  had  gone  through  the  form  of  marriage  with  his 
deceased  wife's  sister  in  1851,  gave  his  plate,  &c.  ^'  unto  my  wife,'* 
for  her  own  use.  He  then  devised  and  bequeathed  his  real  and 
personal  estate  in  trust  *^  to  my  wife"  for  her  life,  and  after  her 
decease,  "  for  all  and  every  my  children  hereafter  to  be  born." 
He  had  no  children  at  the  date  of  his  will,  but  his  reputed  wife 
had  a  child  by  him  two  days  afterwards.  Both  the  reputed  wife 
and  child  survived  him : — Held,  that  the  reputed  wife  was  enti- 
tled, but  that  the  gift  to  the  child  as  one  of  a  class  of  children 
"  hereafter  to  be  born"  was  void.  PraU  v.  Mathew,  2  Jur.,  N, 
S.,  364;  25  L.  J.,  Chance.,  409— R.  Affirmed  on  appeal,  2, 
Jur.,  N.  S.,  1055 ;  25  L.  J.,  Chanc,  686. 

Although  the  annexed  might  be  referred  to  the  maxim  omnia 
rite  et  solemniter,  still  it  may  be  also  referred  to  these  maxims. 
3  E  2 
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After  a  lapse  of  twenty-eigbt  years^  a  consent  to  marriage^  so  as  to 
avoid  a  forfeiture^  was^  under  the  circumstances^  presumed.  Thus 
a  legacy  was  given^  conditional  on  a  marriage  with  the  consent 
of  trustees.  The  marriage  took  place  in  1825^  and  the  party 
entitled  in  default  never  raised  any  question  as  to  the  consent 
having  been  given  until  \bb2,  after  the  death  of  the  trustees 
and  of  A.  B. : — Held^  that  everything  was  to  be  presumed  in 
favour  of  the  consent ;  and  though  there  was  no  distinct  proof 
of  consent^  yet  it  was  presumed  from  the  conduct  of  the 
trustees  subsequent  to  the  marriage.  Birch^  In  re,  17  Beav. 
858. — Digest,  Jurist. 

The  extent  to  which  presumptions  of  legitimacy  of  issue  will 
be  presumed  in  cases  of  marriage  will  be  seen  from  the  an- 
nexed. 

On  a  question  of  legitimacy  there  were  in  evidence  a  sentence 
of  nullity  of  the  marriage  of  a  minor  for  want  of  her  father's 
consent^  and  a  statement  in  the  parish  register  that  the  marriage 
took  place  by  licence  with  the  consent  of  the  mother  of  the  bride, 
but  saying  nothing  as  to  the  father's  consent.  There  was,  how- 
ever, evidence  leading  to  the  conclusion  that  the  sentence  had 
been  obtained  by  collusion  between  the  husband  and  wife,  and  that 
the  father  had  been  aware  and  did  not  disapprove  of  the  match : 
—Held,  fifty  years  after  the  date  of  the  sentence  of  nullity, 
that  the  marriage  ought  to  be  presumed  valid.  Harrison  v. 
Southampton  (Mayor,  8fc.  of),  4  De  G.  Mac.  &  G.  137;  18  Jur. 
1 ;  22  L.  3.,  Chanc,  722. — Digest,  Jurist. 

It  may  be  convenient  to  annex  a  memo,  of  the  different  cir- 
cumstances under  which  inheritance  is  barred  amongst  the  Hin- 
doos, vide  Elberling  on  Inheritance  generally. 

Daya  Crama  Sangraha,  ch.  iii.  Daya  Bhaga,  ch.  v.  Yrihaspaty, 
ibid,  ch.  V.  Sect.  4,  "  a  son  who  is  devoid  of  science,  courage 
and  good  purposes,  who  is  destitute  of  devotion  and  knowledge, 
and  who  is  wanting  in  conduct,  is  similar  to  urine  and  excre- 
ments." Menu,  book  ix.  Sect.  214.  "  All  those  brothers  who 
are  addicted  to  vice,  lose  their  title  to  the  inheritance.^' 

Absolute  impediments  are  :  1,  all  offences  by  which  a  person 
—man  or  woman — becomes  an  outcast,  such  as  living  a  profii- 
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gate  life,*  cohabiting  with  a  Mussulman  woman^f  ill-treating 
his  father^  &c. 

The  being  impotent,  or  born  blind  and  deaf,  or  having  lost 
a  sense  or  a  limb,  or  being  a  madman,  an  idiot  or  dumb,  because 
these  defects  are  considered  as  a  punishment  for  crimes  commit- 
ted  in  a  former  6tate.§ 

Having  renounced  the  world  hj  becoming  an  ascetic.  || 

Partial  and  temporary  impediments  are :  leprosy,^  long  and 
painful  sickness  and  moral  offences  in  a  smaller  degree,  which 
may  be  expiated  by  penance.* 

The  sons  of  such  persons,  if  devoid  of  these  faults  succeed  to 
the  estate,t  with  the  exception  of  the  sons  of  an  outcast,  who 
also  become  outcasts  in  consequence  of  having  been  begotten  by 
an  outcast4 

All  those  who  are  excluded  from  taking  the  inheritance  on 
account  of  such  impediments,  are  entitled  to  maintenance  from 
the  heir,  except  the  outcast  ;§  their  daughters  are  entitled  to 
maintenance  until  married,  and  their  childless  wives  are  entitled 
to  support  for  life.|| 


*  Dsja  Bhaga,  cb.  t.  Ko.  18,  M.  Babbee  Koor  vemu  Jewul  Bam,  S.  D.  A. 
Bep.  ToL  iL  p.  257.  Uncbastity.  Digest,  book  t.  Sect.  834.  Daya  Grama  San- 
graba,  cb.  iu.  No.  17.    Mitacabara  on  Inberitance,  ob.  xL  Sect.  10,  No.  8. 

t  8.  D.  A.  Bep.  Tol.  ii  p.  109. 

X  Daya  Grama  Sangraba,  cb.  iu.  Ko.  8.  Apostaoy  was  also  an  impediment. 
Menu,  book  ii.  Sect.  11,  but  tbis  bas  been  abolished  by  Beg.  YII.  1832,  Sect.  9. 

§  Daya  Grama  Sangraba,  ch.  iii.  No.  1.  Digest,  book  ▼.  Sect.  329.  Daya 
Bbaga,  ch.  t.  No.  7.  Menu,  book  ix.  Sect.  201.  Mitacshara  on  Inheritance,  cb.  ii. 
Sect.  10. 

II  Daya  Bbaga,  ch.  t.  No.  11.  Mitacshara  on  Inberitanoe,  ch.  ii.  Sect.  JO, 
No.  8. 

T  Digest,  book  t.  Sect.  821.  S.  D.  A.  Bep.  yol.  t.  p.  820,  note. 

•  Digest,  book  t.  Sect.  826.  Mitacshara  on   Inheritance,  cb.  ii.  sect.  10,  No.  7. 
t  Daya  Grama  Sangraba,  cb.  v.  No.  13.    Daya  Bhaga,  ch.  t.  No.  17.  Mitac- 
shara on  Inheritance,  ch.  ii.  sect.  10,  No.  10. 

t  Daya  Grama  Sangraba,  ch.  t.  No.  15. 

§  Daya  Grama  Sangraba,  ch.  t.  No.  14, 16.  Menu,  book  ix.  sect.  202.  Daya 
Bhaga,  cb.  t.  No.  11.    Mitacshara  on  Inheritance,  ch.  ii.  sect.  10,  No.  10. 

II  Yajnyawalcya,  Daya  Grama  Sangraba,  oh.  t.  No.  17.  Daya  Bhaga,  ch.  ▼. 
No.  17.    Mitacshara  on  Inheritance,  cb.  ii.  sect.  10,  No.  12. 
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Menu,  book  ix.  Sect.  178. — "A  son,  begotten  through  lust 
on  a  Sudra  woman  by  a  man  of  the  priestly  class,  is  even  as  a 
corpse,  though  alive,  and  is  then  called  a  living  corpse  (para- 
sava.)'^     Mitacshara  on  inheritance,  ch.  i.  Sect.  12,  No.  3. 

Husband  and  wife  lived  together  for  eight  years  without 
having  consummated  their  marriage.  The  husband  sued  for  a 
separation  on  the  ground  of  the  wife's  adultery.  She  recriminat- 
ed, and  alleged  herself  to  be  virgo  intacta.  The  husband's  adul- 
tery being  proved,  and  also  confessed  by  him,  and  the  plea  of 
the  wife  being  established  by  medical  evidence,  and  the  non- 
consummation  of  the  marriage  admitted  by  the  husband,  a 
sentence  of  separation  was  pronounced  in  accordance  with  the 
prayer  of  the  wife.  Hunt  v.  Hunt,  Eccl.  Report,  Jurist,  N.  S., 
239. — Digeaty  Jurist. 

In  a  family  where  primogeniture  is  the  rule  in  an  action  to 
set  aside  the  elder  brother's  claim  on  the  grounds  of  illegitimacy, 
held  that  nothing  short  of  the  most  convincing  proof  of  such 
illegitimacy  would  suffer,  and  the  claim  of  the  younger  son  was 
rejected,  Mokund  Deb,  appellant,  8th  February,  1853. 

A  son  instituted  an  action  to  succeed  to  the  exclusive  proprie- 
tary possession  of  the  ancestral  estate,  during  the  lifetime  of 
his  father — in  departure  from  a  former  precedent,  the  action  and 
appeal  were  dismissed.  Chutter  Day  Lall,  appellant,  1 1th  June, 
1850. 

An  adopted  son  has  no  claims  prior  to  date  of  adoption,  30th 
September,  1850,  Hurnath  Dass,  appellant. 

The  plaintiff  sued  as  the  widow  of  the  son,  to  represent  his 
share  in  succession  to  the  estate  of  her  father-in-law,  her  hus- 
band having  died,  before  his  father,  and  obtained  a  decree.  In 
special  appeal,  the  judgment  of  the  lower  Courts  was  reversed. 
17th  November,  1853,  Munnee  Mohon  Bhose,  appellant. 

The  widow  of  an  heir  presumptive  can  have  no  claim  to  in- 
herit, where  her  husband's  succession  failed,  by  the  lapse  of  his 
life,  as  per  precedent  Toolsee  Narayon,  appellant.  Vol.  V.  page 
283,  Bhoop  Narayon,  appellant.     13th  January,  1847. 

Held  in  support  of  the  orders  below,  that  the  civil  death  of 
the  ancestor,  independant  of  the  motive  that  led  to  it,  establish- 
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ed  the  claim  of  the  plaintiff  to  succeed  to  the  estate.  Araeena 
Khatoon^  appellant,  21st  July,  1856. 

The  Mahomedan  Law  presumes  a  marriage  between  parties 
who  live  together  as  man  and  wife,  and  nothing  appears  to  in- 
validate that  presumption.  A  son  born  under  such  circumstances 
inherits  equally  as  a  son  born  in  proved  wedlock  and  is  not 
divested  of  his  right  as  one  of  the  heirs  to  the  estate  of  his 
paternal  uncle,  though  discarded  by  the  latter.  Mehr  Ali  and 
Sukeena  Begum,  Appellants  v,  Kurreemunissa  Begum  and  Lootf 
Ali,  respondents,  April  28th,  1814. 

The  right  of  inheritance  is  not  a  natural  right  but  a  right 
established  by  positive  laws.  A  son  has  no  greater  right  to  take 
the  property  which  belonged  to  his  deceased  father  than  every 
other  individual,  and  much  less  has  the  eldest  son  any  right  to 
take  the  property  in  preference  to  his  other  brothers,  or  the  sons 
in  general  in  preference  to  their  sisters  or  their  mother.  Every 
nation  has  therefore  its  own  law  of  inheritance.  Generally,  the 
right  of  inheritance  depends  upon  the  nature  of  kindred  and  on 
wedlock ;  but  the  lavVs  differ  by  admitting  different  individuals 
or  admitting  them  in  a  different  order,  or  dividing  the  inherit- 
ance in  different  shares.  A  daughter,  for  instance,  takes  under 
the  Mahomedan  Law,  a  half  share  of  a  son  when  the  deceased 
has  left  sons  and  daughters ;  but  under  the  Hindu  Law  she  takes 
only  in  default  of  sons,  grandsons  and  widows  ;  and  under  the 
English  Law  she  takes  an  equal  share  with  her  brother  of  per^ 
sonal  property.  Again,  when  a  person  leaves  sons  and  sons  of  a 
deceased  son,  the  latter,  take  under  the  Hindu  Law  and  English 
Law  with  the  sons  by,  what  is  called,  **  the  right  of  representa- 
tion ;''  that  is  to  say,  the  grandsons  stand  in  the  place  of  their 
father,  and  take  the  share  which  he  would  have  taken  if  he  had 
survived  the  deceased ;  but  under  the  Mahomedan  Law  the 
grandsons  obtain  in  that  case  no  share  at  all,  being  excluded  by 
the  sons  as  nearer  of  kin. — Elberling. 

The  rules  of  inheritance  are  for  Mahomedans,  the  Mahome- 
dan Law  of  inheritance,  Reg.  IV.  1793,  Section  15,  for  Hindoos, 
the  Hindu  Law  of  inheritance,  Reg.  IV.  1793,  Section  15; 
for   British  subjects  and   for   Indo    Britons,   the   English    Law 
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of  inheritance ;  S.  D.  A.  Rep.  vol.  ii.  p.  229 ;  vol.  iv.  p.  243 ; 
for  native  Portuguese,  of  the  Catholic  faith,  the  Portuguese  Law 
of  inheritance,  S.  D.  A.  Rep.  vol.  ii.  p.  227 ;  foreigners,  their  res- 
pective laws  of  inheritance;  S.  D.  A.  Rep.  vol.  V.  p.  176.  For 
native  Christians  it  must  be  the  law  of  their  ancestors,  either 
the  Mahomedan  or  the  Hindu,  as  they  or  their  ancestors  have 
belonged  to  the  one  faith  or  the  other. — Id, 

To  inherit,  it  is  necessary,  Ist.  that  the  person  whose  property 
is  to  be  acquired  by  inheritance  is  dead,^  2ndly.  that  the  person 
who  is  to  acquire  the  property — the  heir — is  alive.  If  any  of 
those  two  facts  are  disputed,  they  must  be  proved.f — Id, 

The  fact  that  a  person  has  been  missing  for  a  considerable 
period  of  time  without  any  knowledge  of  his  existence  is  gene- 
rally considered  as  a  proof  of  his  decease,  and  as  establishing  a 
legal  title  to  succession  on  the  parts  of  the  heirs.|  (Section 
186.)— /J. 

Should  the  inheritee  and  the  heir  have  died  by  the  same 
accident  (for  instance,  in  a  shipwreck,  by  a  fire,  &;c.,)  and  it 
cannot  be  proved  who  died  first,  it  must  be  presumed  that  the 
death  was  simultaneous,  and  the  one  cannot  inherit  the  other, 
but  the  estate  of  each  will  go  to  their  respective  surviving  heirs, 
as  if  the  intermediate  heir,  who  died  at  the  same  time,  bad 
never  existed. — Id. 

It  is  not  necessary  that  the  heir  should  be  actually  bom  ;  it  is 
sufficient  that  he  was  begotton  and  afterwards  born  with  vitality. 
When  born  with  vitality  it  is  of  no  moment  how  soon  after  the 
child  may  expire;  the  right  of  inheritance  is  acquired,  and  the 
inheritance  devolves  on  the  heirs  of  the  child. — Id, 

*  Betiremeni  from  the  world  and  degradation  operate  as  natural  death  accord- 
ing to  Hindu  Law.  Daja  Bhaga,  toL  i.  p.  3.  Dig.  hook  y.  a.  6.  Princ.  Hindu 
Law,  ToL  iL  p.  2,  130.  After  the  death  of  the  father  and  the  mother  sons  maj 
divide  his  Estate,  Menu,  ix.  s.  104.  Daya  Bhaga,  ch.  i.  s.  14.  Dig.  book  t.  s.  5. 

t  Hedaya,  toI.  ir.  p.  6. 

X  Twelre  years  absence  is  required  by  Hindu  Law,  Mnsaummant  Ayabutoe 
versus  Baikissen  Shaw,  S.  D.  A.  Bep.  yoL  iii.  p.  28.  Princ  Hindu  Law,  toI.  iL 
p.  9,  26,  and  **  that  the  missing  person  would  have  been  ninety  years  of  age  at 
that  time  if  alive"  by  Mahomedan  Law,  Serajiyah.  S.  D.  A.  Bep.  vol.  r.  p.  108» 
Bailie,  166. 
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Hedaya,  vol.  ii.  p.  670.  Digest,  book  v.  b.  117.  Princ.  Hindu 
Law,  vol  ii.  p.  176.— 10  &  11.  Will,  3,  Sect.  16.  2  Blackstone's 
Com.  169.    Toller,  374. 

A  third  requisite  is  that  the  heir  is  really  connected  with  the 
deceased  in  the  manner  stated  by  him  and  required  by  law. 
That  is  to  say,  if  the  heir  claims  as  son,  that  he  is  the  progeny 
of  the  deceased,  and  not  of  another  person ;  if  he  claims  as  legi- 
timate son,  that  his  father  and  mother  were  legally  married ;  or 
if  he  claims  as  brother,  that  he  is  the  son  of  the  same  parents, 
as  the  deceased,  or  of  his  father,  or  of  his  mother.  Whenever 
it  is  disputed  whether  a  person  is  the  heir  or  not,  it  must  be 
proved  in  the  regular  way,  but  as  the  inheritance  is  the  sole  right 
of  the  heirs,  their  testimony  or  acknowledgment  must  be  credit- 
ed in  every  matter  which  affects  it. 

Hedaya,  vol.  i.  p.  381.  If  a  man  acknowledge  a  boy  to  be  his 
son  and  afterwards  die,  and  the  mother  then  declares  herself  the 
wife  of  the  deceased,  she  is  to  be  believed  and  inherits,  if  she  is 
a  freewoman.  Hedaya,  vol.  i.  p.  884.  Frinc.  Mahomedan  Law, 
182. 

The  order  of  succession  is  different  according  to  the  doctrines 
of  the  Sconces  and  the  Shias,  though  both  have  the  same  basis, 
viz.  the  following  passage  in  the  Koran : 

'^Ood  hath  thus  commanded  you  concerning  your  children.  A 
male  shall  have  as  much  as  the  share  of  two  females ;  but  if  they 
be  females  only,  and  above  two  in  number,  they  shall  have  two 
third  parts  of  what  the  deceased  shall  leave ;  and  if  there  be  but 
one;  she  shall  have  the  half;  and  the  parents  of  the  deceased 
shall  have  each  of  them  a  sixth  part  of  what  he  shall  leave,  if 
he  have  a  child :  but  if  he  have  no  child,  and  his  parent  be  his 
heir,  then  his  mother  shall  have  the  third  part,  and  if  he  have 
brethren,  his  mother  shall  have  a  sixth  part  after  the  legacies, 
which  he  shall  bequeath,  and  his  debts  be  paid.  Ye  know  not 
whether  your  parents  or  your  children  be  of  greater  use  unto 
you.  Moreover  you  may  claim  half  of  what  your  wives  shall 
leave,  if  they  have  no  issue;  but  if  they  have  issue  then  ye  shall 
have  the  fourth  part  of  what  they  shall  leave,  after  the  legacies 
which  they  shall  bequeath  and  their  debts  be  paid ;  they  also 
3  s 
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sliall  have  the  fourth  part  of  what  ye  shall  leave^  in  case  ye  have 
no  issue ;  but  if  ye  have  issue^  then  they  shall  have  the  eighth 
part  of  what  ye  shall  leave  after  the  legacies  which  ye  shall 
bequeath,  and  your  debts  be  paid.  And  if  a  man  or  woman's 
substance  be  inherited  by  a  distant  relation  and  he  or  she  have 
a  brother  or  sister,  each  of  them  two  shall  have  a  sixth  part  of 
the  estate ;  but  if  there  be  more  than  this  number,  they  shall  be 
equal  sharers  in  the  third  part,  after  payment  of  the  legacies 
which  shall  be  bequeathed,  and  the  debts  without  prejudice  to 
the  heirs/' 

"  They  will  consult  thee  for  thy  decision  in  certain  cases :  say 
unto  them,  God  giveth  you  these  determinations  concerning  the 
more  remote  degrees  of  kindred.  If  a  man  die  without  issue 
and  have  a  sister,  she  shall  have  the  half  of  what  he  shall  leave, 
and  he  shall  be  heir  to  her,  in  case  she  have  no  issue;  but  if 
there  be  two  sisters,  they  shall  have,  between  them,  two  third 
parts  of  what  he  shall  leave ;  and  if  there  be  several,  both  bro- 
thers and  sisters,  a  male  shall  have  as  much  as  the  portion  of  two 
females."     Koran,  Chapter  4. 

Al  Sirajiyyah  (W.  Jones'  Works,  vol.  iii.  p.  505,  4to.  Edition.) 
Princ.  Mahomedan  Law,  p.  1  to  41  j  p.  83  to  165.  Bailie: 
Mahomedan  Law  of  Inheritance,  Calcutta,  1832. 

The  law  of  inheritance  of  the  Hindoos  is  connected  with  their 
opinion  about  transmigration.  Wealth,  say  the  Sages,  is  either 
for  temporal  enjoyment,  or  for  spiritual  benefit ;  now  since  the 
acquirer  is  dead,  he  cannot  have  the  temporal  enjoyment  of  it ; 
it  is  therefore  right  that  he  should  enjoy  its  spiritual  benefit. 
The  iifheritance  is  therefore  to  be  applied  for  the  benefit  of  the 
deceased,  and  the  order  of  succession  is  regulated  by  the  degree 
of  benefit.  To  extricate  the  spirit  from  its  otherwise  hopeless 
state,  funeral  rites  are  performed ;  to  three,  says  Menu,*  mast 
libations  of  water  be  made,  to  three  must  oblations  of  food  be 
presented  ;  the  fourth  in  descent  is  the  giver  of  those  offerings, 
but  the  fifth  has  no  concern  with  them. 

The  spiritual  benefit  of  the  deceased  is  thus  the  original  founda- 
tion of  the  law  of  inheritance,  but  the  right  of  certain  persons  to 
•  Menu,  book  ix.  Sect.  186. 
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maintenance  seems  to  have  been  sabseqaently  recognised^  and  to 
have  caused  a  new  principle  to  be  added,*  and  persons  to  be  ad- 
mitted as  heirS;  who  would  otherwise  have  been  excluded ;  and 
sm  the  new  principle  does  not  well  agree  with  the  former,  the 
reasonings  and  arguments  of  the  learned,  in  order  to  obtain  con- 
sistency, are  sometimes  rather  confused. 

The  succession  is  consequently  not  regulated  by  nearness  of 
kin,  but  by  presentation  of  offerings.  The  kinsman,  who  is 
allied  by  a  common  oblation,  as  presenting  funeral  offerings  to 
tkree  persons  in  the  family  of  the  father  or  of  the  mother  of  the 
deceased  owner,  is  preferred  to  him  who  only  presents  oblations 
to  two  of  his  ancestors  and  he  again  to  him  who  only  presents 
oblations  to  one.  The  inheritance  goes  first  to  the  '*  Sapindas/' 
that  is  to  all  those  who  partake  of  undivided  oblations,  as  the 
paternal  great  grandfather,  the  grandfather,  the  father,  the  man 
himself,  the  brother  of  the  whole  blood,  his  son,  son's  son  and 
great-grandson  ;t  ^i^d  then  to  the  more  distant  kindred  "  Sa^ 
cufyas"  (those  who  share  divided  oblations)  down  to  the  "  Sama- 
nodacas"  (or  kinsmen  allied  by  the  common  libation  of  water) 
as  far  as  the  fourteenth  degree. 

As  succession  takes  place  in  consideration  of  the  benefit  con- 
ferred on  the  deceased  by  the  funeral  offerings,  those  who  cannot, 
either  for  a  general  or  special  cause,  or  those  who  will  not,  per- 
form the  ceremonies,  are  necessarily  excluded  from  becoming 
heirs,  (Sect.  189.)  The  heir  is  bound  to  perform  the  funeral  rites, 
but  the  act  of  performing  them  does  not  give  any  title  to  the 
succession,  if  the  performer  was  not  the  person  who  ought  to 
have  performed  them.J 

Females  cannot  on  account  of  their  sex  perform  the  periodical 
obsequies,  and  as  they  do  not  therefore  confer  any  benefit  upon 
the  deceased  and  his  ancestors,  they  are  generally  disqualified 
from  inheriting. §  From  this  rule  there  are  only  four  exceptions 
for  special  reasons. 

*  Daya  Bhaga,  ch.  L  No.  45,  "  they  who  are  born  and  they  who  are  yet  unbe- 
gotten,  and  they  who  are  actually  in  the  womb,  all  rcqaire  the  means  of  support." 
t  Daya  Bhaga,  ch.  v.  and  Vishnu,  Dij^'osfc,  book  v.  Sect.  455,  457. 
X  S.  D.  A.  Bep.  Tol.  i.  p.  22,  note  1,  Prino.  Hindu  Law,  vol.  i.  p.  85. 
§  Daya  Bhaga,  ch.  xi.  sect.  6,  Ko.  11. 
3  s  2 
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1 .  The  widow,  in  consideration  of  the  assistance  rendered  by  her 
to  her  husband  in  the  performance  of  his  religious  duties.  A 
wife  is  considered  half  the  body  of  her  husband,  equally  sharing 
the  fruits  of  pure  and  impure  acts.  If  there  be  no  sons  the  wi- 
dow presents  the  funeral  oblations.* 

2.  TAe  daughter,  who  has  or  is  likely  to  have  male  issue,  on 
account  of  her  continuing  the  line  of  succession.  A  daughter^ 
who  is  a  childless  widow,  or  barren,  or  who  has  only  daughters 
and  is  not  likely  to  have  male  issue,  is  therefore  excluded.  The 
daughter's  son  is  to  present  the  funeral  oblations,  and  he  takes  the 
property  after  her  death  j  if  she  has  no  male  issue,  the  nearest 
male  heir  vvill  offer  the  oblations,  and  after  her  death,  the  pro- 
perty will  go  to  the  next  heir  of  her  father.f 

3.  The  mother,  in  consideration  of  bearing  the  child  in  her  womb 
and  nurturing  him  during  his  infancy^  and  also  because  she  con- 
fers benefits  on  him  by  the  birth  of  other  sons  who  may  offer 
funeral  oblations,  in  which  he  will  participate^ 

4.  The  grandmother  inherits  after  the  grandfather  for  the  last 
]*eason.§ 

According  to  the  doctrine  of  the  Benares  and  Mithila  school, 
the  females  abovementioned  inherit  only,  when  the  family  ii  du 
vided.  In  an  undivided  family  females  are  not  admitted  as  heirs. 
(See  Sect.  164.)  || 

Whenever  a  female  succeeds,  she  does  not  obtain  a  fail  pro-* 
prietary  right  of  the  inheritance,  but  is  only  entitled  to  enjoy  it 
under  the  guardianship  of  the  next  heir  of  the  deceased.  At 
her  death  the  estate,  augmented  or  lessened,  does  not  go  to  her 
heirs,  but  to  the  nearest  heir  of  the  person  from  whom  she  re- 
ceived it  who  is  in  existence  at  the  time  of  her  decease.1[ 

•  Daya  Bliaga,  cli.  xi.  sect.  1,  No.  7,  43. 

t  Daja  Bliaga,  oh.  xi.  sect.  2,  No.  1, 19. 

X  Daja  Bhaga,  ch.  xi.  sect.  4. 

§  Daya  Bbaga,  ch.  xi,  sect.  4,  No.  4, 

II  Princ.  Hindu  Law,  vol.  i.  p.  22. 

%  S.  D.  A.  Rep.  Tol.  L  p.  164,  note.  toL  iii.  p.  106.  vol.  iv.  p.  310,  330.  voL  t. 
p.  282.  Daya  Bhaga,  ch.  xi.  sect.  1,  No.  58,  sect.  2,  No.  16  ;  Digest,  book  v. 
»eot.  424,  515.  Princ.  Hindu  Law,  vol  ii.  p.  209, 
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Sisters  are  not  entitled  to  inherit  (Sect.  178.)*  Some  commen- 
tators on  the  Mitacshara  II.  4^  1^  contend^  that  '^  sisters''  suc- 
ceed in  failure  of  brothers,  but  this  opinion  is  generally  reject- 
ed.t 

A  father  cannot  disinherit  his  sons  and  grandsons  without 
sufficient  cause,  as  enmity,  wickedness,  &c4  but  by  exhausting 
the  estate  by  gifts  and  legacies,^  he  can  actually  make  such  dis- 
posals, as  will  amount  to  a  disinheritance,  and  what  he  can  do 
by  gifts  and  legacies  according  to  Hindu  Law^  he  can  now,  in 
conformity  with  Reg.  V.  1799,  Sect.  6,  do  by  will.  It  is,  how- 
ever, not  very  likely,  that  a  Hiudu  will  disinherit  his  heir  without 
good  cause,  as  by  so  doing  he  will  deprive  himself  of  the  spiri- 
tual benefit  he  would  otherwise  obtain  from  the  performance  of 
his  Aineral  ceremonies. 

The  author  of  these  notes  cannot  do  more  than  strongly 
recommend  Elberling's  treatise  on  Inheritance,  p.  25,  p.  118,  to 
all  requiring  information  in  questions  connected  with  that  sub- 
ject. 

Annexed  from  Strange's  Hindu  Law  are  some  preliminary 
remarks  on  the  subject  of  partition. 

Partition,  in  its  most  general  sense,  comprehending,  as  well 
the  division  of  the  paternal  property  during  the  life  of  the  father, 
as  that  which  usually  takes  places,  at  some  period  or  other, 
among  coheirs,  is  the  adjusting,  by  distribution,  the  possession 
of  different  parties  to  a  pre-existing  right  ;||  as  the  divest- 
ing of  exclusive  rights  in  specific  portions  of  property,  and  re- 
vesting a  common  one  over  the  whole,  is  implied  in  re-union  .If 
Whether  it  occur  during  the  life,  or  not  till  after  the  death  of 
the  owner, — in  either  case,  it  is  founded  on  a  claim  of  succession, 

*  Prino.  Hindu  Ijaw,  vol.  L  p.  26.  Strange,  toI.  ii.  p.  245. 
t  Strange,  toI.  ii.  p.  243. 

X  Nareda  Digest,  book  y.  sect.  28.  Mitacshara  on  lubcritance,  ch.  i.  sect.  2, 
No.  12. 

§  Catyayana. 

II  Jim.  Yah.  ch.  XI.  sect.  i.  26. 

Mit.  on  Inh.  ch.  I.  sect.  i.  4^  note. 
f  Mit.  on.  Inh.  ch.  I.  sect.  i.  4^  and  note. 
Jim.  Yah.  note  to  ch.  XII.  !• 
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origioating  in  birth  :  inchoate^  and  contingent  during  the  life  of 
the  father;  and^  generally  speaking,  certain  and  indefeasible, 
upon  his  deatb."^  The  contingency  upon  which  it  depends  during 
his  life,  is  of  two  kinds ;  either  his  will,  that  it  should  so  take 
place ;  or  the  extinction  of  his  own  right  in  it,  in  point  of  law, 
by  means  remaining  to  be  stated ;  in  which  latter  case,  the  right 
of  the  sons  becomes  absolute,  the  same  as  if  he  were  dead.t 
Upon  these  considerations,  the  writers  on  Hindu  law  discuss  it 
under  the  head  of  inheritance ;  with  which  it  is  so  far  connected, 
that  it  follows  of  course,  at  the  option  of  parties,  after  the  suo* 
cession  has  once  vested  by  the  ^eath  of  the  prior  owner^  and  of 
which  it  is  a  sort  of  anticipation,  when  it  takes  place  in  his 
lifetime. 

The  inchoate  right,  that  has  been  alluded  to,  renders  the  sons, 
as  has  been  seen,  in  some  sort,  co-proprietors  with  the  father  of 
the  family  property; J  to  the  extent  of  giving  them,  under  par- 
ticular circumstances,  claims  upon  it  in  his  life,  which  consis- 
tently  with  the  spirit  and  intention  of  the  law,  it  is  not  in  his 
power  altogether  to  bar.  Vesting  in  them,  however,  by  birth,§ 
they  attach  more  upon  that  part  of  it  that  has  been  inherited  by 
him,  than  upon  what  he  may  have  himself  acquired ;  the  title  to 
property  descended  from  ancestors  being  considered  to  be  in  him 
and  them,  so  far  the  samej|  that,  upon  partition  by  him  taking 
place,  the  law  regulates  the  distribution ;  whereas,  with  regard 
to  the  rest  of  what  he  possesses,  it  leaves  it  more  at  his  discre- 
tion. This  distinction,  with  whatever  other  peculiarity  belongs 
to  this  part  of  the  subject,  will  appear  on  investigating  it  under 
the  following  heads,  viz. — 1.  Wien  partition  takes  place  in  the 
life  of  the  father,     2.  Among  whotn^.     3.  How. 

•  Ante,  p.  169.— Post,  Append,  to  ch.  XI.  p.  427. 
t  Gautama :  cited  in  Mit.  ou  Inh.  ch.  I.  sect.  L  23. 

Compared  with  note  to  Jim.  Vah.  ch.  I.  §  19.— Also  Id.  §  31. 
t  Ante,  p.  15,  et  fleq.--2  Dig.  150. 

Post,  Append,  to  ch.  IX.  p.  315.— C. 
§  Mit.  on  Inh.  oh.  I.  sect,  i  §  23.  27. 
II  Jim.  Yah.  ch.  II.  §  15,  et  seq. 

Mit.  on  Inh.  ch.  I.  sect.  iL  §  6. 

Id.  sect.  T.  §  3.— Vishnu,  2  Dig.  538. 
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1.  Upon  the  first  pointy  varioxis  opinions  exists  according  to 
which  the  number  of  periods  is  differently  assigned,  hy  different 
writers,  for  the  attaching  of  the  claim  in  question  in  sons.  Most 
of  them  include,  and  all  imply,  the  natural  demise  of  the  father^ 
as  one ;  but  this  is  an  occasion  of  inheritance,  not  necessarily 
of  partition,  as  has  been  properly  remarked.*  Omitting  this, 
therefore,  as  one,  the  simplest,  and  perhaps  the  most  tenable 
position  on  the  subject  is,  that  independently  of  the  case  of  his 
natural  death,  it  attaches  wUA  his  consent ;  or  loitAout  it,  under 
some  one  or  other  of  the  circumstances  hereafter  mentioned, 
sabject  to  the  remarks  accompanying  their  enumeration*  What* 
ever  might  be  the  case  among  the  Hebrews,  no  Hindoo  can, 
according  to  the  law,  as  it  prevails  in  the  Bengal  provinces, 
under  any  circumstances,  say  to  his  father,  in  the  peremptory 
language  of  the  prodigal,  '^  Father,  give  me  the  portion  of  goods 
that  falleth  to  me.'*  The  father  may  abdicate  in  favour  of  one, 
or  of  all,  according  to  the  limits  imposed  upon  him  by  the  law, 
if  he  thinks  proper ;  but,  with  the  exception  of  two  cases,  parti- 
tion among  the  Hindoos,  in  the  lifetime  of  the  father,  whether 
of  ancestral,  or  acquired  property,  would  seem  to  be  at  his  will, 
not  at  the  option  of  his  sons  ;t  the  excepted  cases  being,  that 
of  his  civil  death,  by  entering  into  a  religious  order ,  and  that  of 
degradation,  working  a  forfeiture  of  civil  rights.J  And,  even 
with  regard  to  these,  it  is  not  the  will  of  the  sons  that  operates, 
but  the  law ;  which,  in  favour  of  the  title  by  birth,  casts  upon 
them  the  succession,  before  the  arrival  of  the  time  for  its  regu- 
lar devolution,  by  the  natural  death  of  the  parent.  A  text  indeed 
of  Menu§  (already  cited)  is  referred  to,  as  shewing,  that,  of 
ancestral  property,  belonging  to  the  father,  the  sons  may  at 
their  pleasure  exact  a  division  of  him,  however  reluctant ;  and  it 

*  Yiramitrodaya.  Note  to  Mit.  on  Inb.  cb.  I  sect.  iL  §  7. 
t  Meira,  IX.  104.— Sancba  and  Lichita,  2  Dig.  683.  686, 

Nareda.— Yysa,  8  Dig.  86.— Gautama,  2  Dig.  586. 

Bandhayana,  Id.  686.— Jim.  Yah.  cb.  II.  §  8. 

Mit.  on  Inb.  cb.  I.  sect.  ii. 
.   Post,  Append,  to  cb.  IX.  p.  819  to  823. 
I  Menu,  IX.  209. 
§  Mit.  on  Inb.  oh.  L  sect.  ▼.  §  11. 
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is  truc^  (as  has  been  already  intimated^)  that  theiir  claiiii  upon 
property  descended  is  stronger  than  upon  what  has  been  other- 
wise acquired ;  but  the  inference,  drawn  in  the  Mitacshara,  is  at 
variance  with  the  current  of  authorities,  including  Menu  him- 
self;* whose  obvious  meaning,  in  the  text  referred  to  is  simply, 
that  ancestral  property  recovered^  without  the  use  of  the  patri- 
mony,  classes  upon  partition,  with  property  acquired.  Not  to 
mention,  that  the  text  in  question  is  differently  rendered  in  the 
translation  we  have  of  the  "  Institutes,''  by  Sir  William  Jones  ;t 
in  which  it  has  nothing  to  do  with  partition  by  the  father, 
but  regards  partition  among  brothers  after  his  death.  Moreover, 
Jagannatha,  in  his  Digest,  virtually  negatives  the  inference  de- 
duced from  it  and  other  correspondent  texts,  which  he  ex- 
amines ;  concluding  that,  if  it  be  against  the  father's  inclination, 
partition,  even  of  wealth  inherited  from  the  grandfather,  shall 
not  be  made.j:  It  is  said  farther  in  the  Digest,§  that,  of 
patrimony  inherited,  a  partition  may  be  obtained  from  the 
father  by  application  to  the  king,  in  case  of  oppression  by  a  step* 
mother;  but,  as  to  the  kind  and  degree  that  may  suffice  to 
warrant  such  an  interference,  the  author  is  silent.  The  position 
is  not  supported  by  any  thing  to  be  found  in  the  Daya  Bhaga 
of  Jimuta  Yahana,  or  in  the  Mitacshara ;  and  the  compiler's 
authority  is  not,  of  itself,  sufficient  to  establish  one  of  so  ques- 
tionable a  nature.  Other  periods  indicated,  are,  the  extinc- 
tion of  the  father's  passions,  or  the  arrival  of  the  time  for  the 
mother  to  be  past  child-bearing,  the  sisters  also  being  married; 
when,  according  to  Nareda  and  others,  partition  of  ancestral 
property  may  be  exacted  by  the  sons,  in  opposition  to  the  father.  || 
The  marriage  of  sisters  is  confessedly  mentioned  as  a  circum- 
stance only  that  should  precede,  but  not  as  conducing  in  any 

•  Menu,  IX.  104. 

t  Menu,  oh.  IX.  209.^But,  aoeording  to  Mr.  Colebrooke^  the  venion  by  Sir 
W.  J.  Ib  from  the  context,  and  not  literal 

See  note  to  3  Dig.  84. 
t  8  Dig.  46. 
§  8  Dig.  47. 
II  Jim.Vah.ch.I.  §32.84. 

Mit.  on  Inh.  ch.  I.  sect.  ii.  §  7.-- 8  Dig.  48. 
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degree  to  accelerate,  partition.''*'  With  respect  to  the  doctriae, 
as  regarding  the  period  when  an  increase  of  family  is  no  longer 
to  be  expected,  it  does  not  appear  to  be  generally  adopted,  except 
where  this  state  of  things  may  have  determined  the  father  to 
retire  from  the  world  and  its  concerns  altogether;  a  measure 
that  is  admitted,  on  all  hands,  to  constitute  a  ground  for  their 
claims  being  realized.f  But,  though  the  expiration  of  the  time 
for  child-bearing  may  not  enable  them  to  enforce  a  partition, 
which  the  father  is  not  prepared  to  concede,  j:  it  is,  in  regard  to 
ancestral  property,  held  by  the  founder  of  the  Eastern  school  of 
law,  supported  by  his  commentator  Sricrishna,  as  well  as  by 
Raghunandana,  that  it  cannot  take  place  even  loUh  the  father's 
consent,  while  the  wife  continues  capable  of  being  a  mother;  it 
being  required  that,  to  the  will  of  the  &ther  to  make  it,  there 
be  joined  the  mother's  incapacity  to  bear  mora  children,— on 
the  ground,  that  future  issue,  have,  by  birth,  a  special  interest 
in  property  of  the  father,  that  has  descended.§  The  possibility, 
however,  of  its  so  happening,  has  led  to  a  provision  in  that  event, 
for  after-bom  sons; II  different  opinions  existing,  whether  it  be 
to  be  supplied  by  the  father,  or  by  the  brothers  who  have  receiv- 
ed their  shares.  Upon  which  it  is  said,  that,  where  pregnancy 
is  apparent  at  the  time,  either  the  partition  should  wait,  or  a 
share  be  set  apart,  to  abide  the  event :  but  that,  if  it  were  then 
neither  manifest,  nor  apprehended,  in  such  case,  should  a  son 
foio  was  at  tie  tbne  in  the  woT/ib,  be  bom  after,  he  should  obtain 
bis  share  from  his  brothers,  by  contribution ;  while  a  subsequent-' 
ly  begotten  one  shall  have  recourse  only  to  the  remaining  pro- 


•  Jim.  Vah.  ch.  I.  §  47.-8  Dig.  52. 

t  Jim.  Yah.  ch.  I.  §  89,  and  note. 

t  Jira.Vah.  oh.n.ni. 

§  Nareda,  2Dig.  113.— 8  Id.  60.  Jim.  Vali.  ch.  I.  §  46.— Id.  olu  IL  §  I.  and 
note  §  7.  33,  and  note  to  §  34.  Sricrishna,  note  to  Id.  oh.  I.  §  60.  Balambhat* 
ta,  note  to  Mit.  on  Inh.  ch.  I.  sect.  ii.  §  7.  Post,  Append,  to  oh.  IX.  p.  824. — S. 

II  Menu,  ch.  ix.  216.— 8  Dig.  50.— Id.  434  to  439.   Hit.  on  Inh.  ch.  L  sect.  ri. 
2, 16*   Daya  Grama  Sangraha,  ch.  Y.  10,  et  seq. 
3  T 
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perty  of  the  father ;  succeeding  to  the  whole  exclusively,  or 
dividing  it  with  such  of  the  brothers  as  may  have  become  re- 
united to  the  common  parent ;  any  acquisition  by  a  re-united 
father,  through  means  of  his  individual  wealth,  or  personal 
exertions,  belonging  exclusively  to  the  son,  bom  after  partition, 
and  not  to  him  in  common  with  another  re-united.  And,  where 
there  is  no  after-bom  issue,  the  sons,  who  had  received  their 
shares,  take  by  inheritance  what  their  parents  leave.''*'  The 
objection  arising  from  the  competency  of  the  wife  to  continue 
bearing  children,  applies  equally  to  a  second,  whom  the  father 
may  have,  at  one  and  the  same  time ;  the  providence  of  the  law 
having  regard  to  the  interests  of  sons  generally,  so  they  be  sons 
of  the  same  father .f  Upon  this  principle  it  is  said,  that  where 
sons  apply  to  the  king  for  partition,  he  must  first  inquire  whe- 
ther  the  mother  be  past  child-bearing  ;%  and  the  same  reserva- 
tion is  inculcated,  where  it  attaches  upon  the  father  retiring 
with  his  wife,  as  a  devotee,  to  the  wilderness.§  Adverting  to  the 
various  opinions  that  have  been  entertained  on  the  question,  the 
practical  difierence^mong  them  (says  an  eminent  commentator) 
regards  chiefly  the  cases  of  vice  and  profligacy,  with  lasting 
disease,  and  consequent  disqualification,  and  incapacity ;  sub- 
joining, however,  that,  without  consent  of  the  head  of  the  fami- 
ly, it  is  not  in  such  cases  allowed  by  the  prevalent  authorities  of 
Bengal,  unless  the  vice  or  disease  be  such,  as  to  induce  degra- 
dation from  caste.  II  If,  in  any  case,  as  in  that  of  the  protracted 
absence  of  the  father  from  home,l  there  should  arise  a  question 
of  management,  defeasible  on  his  return,  or  recovery,  which  ever 
of  the  sons  is  the  most  conversant  with  business,  is  the  proper 
one  to  interfere  on  the  occasion ;  not  primogeniture,*  but  capacity 

•  Mit.  on  Inh.  oh.  I.  sect.  ri.  16. 

t  Notee  to  Jim.  Vah.  ch.  I.  46.— ch.  II.  1. 
t  8  Dig.  51.— Ante.  p.  180. 
§  NotA  to  Jim.  Vab.  ch.  I.  89. 
II  Mr.  Ck>lebrooke,  MS.  penes  me. 

%  Hants,  2  Dig.  527.  Bengal  Eep.  Ante  1806,  p.  96    Post,  Append,  ch  IX . 
p.  816.— 0.  817.  T. 

•  Post,  Append,  to  ch.  IX.  p.  321.  E.  826.  83 L.  333.  336.— C.  342.— E. 
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being,  for  this  purpose,  considered  as  affording  the  best  rule  in  a 
family ;  though,  other  things  being  equals  the  elder  has  undoubt- 
edly the  preferable  title,^ — the  same  as,  where  the  management 
of  the  property  is  to  be  provided  for^  among  eo-heirs.f 

In  the  provinces  dependant  on  the  government  of  Madras^ 
and  elsewhere  in  the  peninsula,  the  right  of  the  son  to  exact 
partition  of  ancestral  property,  independent  of  the  will  of  the 
father,  appears  authorized,  but  not  without  the  existence  of  cir- 
cumstances to  warrant  the  measure ;  such  as  the  father  having 
become  superannuated,  and  the  mother  past  child-bearing ;  the 
sisters  also  married.^  And  there  are  two  occasions,  upon  either 
of  which,  wherever  the  Hindis  law  prevails,  dominion  may  be 
transferred  from  the  father  in  his  life,  without  his  consent, 
whether  the  property  claimed  by  the  sons  to  be  divided  be 
ancestral,  or  acquired.  These  are,  voluntary  devotion,  by  which 
the  father  is  considered  as  having  renounced  it,  and  degradation 
from  caste,  by  which  it  is  forfeited.  Upon  these  it  will  be 
proper  for  a  moment  to  dwell ;  taking  degradation  first. 

It  is  to  be  remembered  that,  by  our  own  law,  as  old  as  the 
time  of  the  Saxons,  property  is,  with  us,  forfeited  by  crime ; 
as,  by  the  feudal  law  also,  as  introduced  among  us  at  the  Con- 
quest, it  escheats  for  the  same  cause,  on  attainder.  Degradation 
from  caste,  by  the  Hindu  law,  answers  to  attainder  by  ours  :§ 
except  that,  under  the  former,  instead  of  either  the  king,  or 
the  lord,  taking  the  succession,  upon  the  delinquency  of  the 
owner  being  ascertained  by  sentence,  vests  in  his  heirs ;  as  it 
does  indeed  with  us  after  a  time,  under  the  law  of  escheats,  where 
the  superior  efficacy  of  that  of  forfeiture  to  the  crown  does  not 
intervene.     Expiation  obviates  its  effects,  if  made  in  time  :  but 


•  Post,  p.  193.— Menu,  oh.  IX.  105,  et  acq.  2  Dig.  528.— Sancha  and  Liohito, 
cited  in  Jim.  Vah.  ch.  I.  42,  2  Dig.  633.— Jim.  Vali.  ch.  I.  37.  43.  Nareda, 
2  Dig.  632.— Post,  Append,  to  ch.  IX.  p.  326.-0, 

t  Post,  p.  199, 

X  Mit.  on  Inh.  ch.  I.  sect.  ii.  7.— Id.  y.  5. 

§  Jim.  Vah.  ch.  I.  84. 41.  44,  Note  to  Mit.  on  luh.  oh.  I.  sect.  ii.  7.  Derala,  U 
Dig.  522.— Nareda,  Id.  623. 
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it  comes  too  late  to  revest  the  property,  after  partition  has 
taken  place.^  It  is  unnecessary  to  pursue  this  subject  further 
here,  having  been  dready  treated  of,  in  a  former  chapter.f 

2.  Another  undoubted  one,  so  far  as  it  still  subsists,  is,  what 
we  should  call  his  entry  into  religion;  that  is,  his  assump- 
tion of  the  one,  or  other,  of  two  religious  orders,  by  which  a 
Hindoo  is  accounted  (as  were  monks,  with  us,  before  the  &e- 
formation)  dead  in  law ;  the  consequence  also  being  the  same, 
that  his  heirs  take  his  estate.^  They  constitute  the  third  and 
fourth  stages,  in  progressive  advancement  of  the  Hindoo,  from 
birth  to  death ;  the  first  being  that  of  a  HUdent ;  the  second, 
that  of  the  married  man,  or  houmholder,^  In  entering  upon  the 
first  of  the  two  in  question,  viz,  that  of  hermit  (Vanapra^ta,)  for 
which  the  appointed  age  is  fifty,  ||  he  may  repair  to  the  lonely 
wood,  accompanied  by  his  wife,  *'  if  (says  Menu)  she  choose  to 
attend  him.^'^  And  as,  therefore,  in  such  event,  a  prospect  of 
future  issue  may  still  exist,  while  it  continues  to  do  so,  parti- 
tion will  be  premature,  so  far  at  least  as  regards  property 
inherited,  according  to  the  authorities  that  have  been  already 
referred  to.*  The  next  is  that  of  Anchoret,  (Sanyad,  or  YatiJ 
when  there  remains  nothing  to  prevent  it  from  immediately 
taking  place.  The  nature  and  condition  of  these  orders  is  fully 
explained  by  Menu,  who  has  devoted  a  chapter  to  the  subject  rl* 


•  Menu,  cli.  XI.  228.— 1  Dig.  270.  288.  312.    2  Dig.  625,  et  seq. 
t  Cb.  VII.  p.  160. 

t  Harita,  2  Dig.  536.— Jim.  Vah.  ch.  11.  §  57.    Menu,  ch.  IV.  1.— Id.  VI.  i 
83.  88.    Sidh  Nandn  v.  Futeh  Narain  }  Beng«  Bep.  ante  1805.  p.  86. 
§  Menu,  VI.  87.— Note  60  to  Datt.  Mim.  p.  22.— Ant«,  p.  36.  Note  (1). 
II  Jim.  Vah.  ch.  I.  §  39. 
%  Menu,  VI.  3. 

*  Of  persons  of  this  description  in  former  times,  the  forests  and  wilds  of  the 
oouhtrj  were  full,  as  appears  by  the  beautiful  drama  of  Sacontala ;  where,  baring 
abdicated  the  common  intercourse  of  life,  among  the  diversity  of  courts  known 
to  the  Hindu  law,  one  was  speoiallj  provided  for  this  ascetic  oommunitr,  called 
aranya  sabha  ;  from  aranya^  forest,  and  tahha^  a  court.— See  ante,  Preil  p.  XV. 
—letter  B.  post,  p.  319.  and  Append,  to  oh.  VII.  p.  267. 

t  Ch.  VI. 
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and  if,  as  would  appear,  the  order  of  Anchoret  was  left  at  the 
beginning  of  the  present  (Cali)  age  subsisting,  when  that  of  the 
hermit  is  said  to  have  been  abrogated,"^  it  must  have  been  upon 
the  ground  that  retirement  to  the  wilderness  might,  without 
material  prejudice  to  the  interests  of  life,  be  left  open,  adverting 
to  Menu's  description  of  the  frame  of  the  Anchoret,  as,  by  this 
time,  "  infested  by  age  and  sorrow,  the  seat  of  malady  ha- 
rassed with  pains ;  such  a  mansion,  in  short,  of  the  vital  soul, 
as  the  occupier  may  (be  expected  to)  be  ready  always  cheerfully 
to  quit,"  In  either  case,  whether  of  the  outcaste,  or  the 
devotee,  partition  attaches  only  upon  property  possessed  by  him 
at  the  time,  not  upon  what  may  subsequently  devolve,  or  be 
acquired. — Strang^s  Hindu  Law,  Ch,  9. 

The  case  Goodman  v,  Goodman,  may  be  referred  to  in  illus-» 
tration  of  the  general  rule  as  to  reputation  being  sufficient 
evidence  of  marriage*  The  case  may  be  found  in  extenso,  p. 
1221,  Jurist,  December  25th,  1858.  The  judgment  of  the  Vice- 
Chancellor  is  extracted  from  it. 

Goodman  v.  Goodman. — July  \9th,  1858. 

Marriage  between  Jew  and  Christian — Evidence — Presumption. 

On  a  petition  presented  for  the  distribution  of  a  fund  in  Court, 
a  claim  was  made  by  persons  who  alleged  that  they  were,  as  the 
children  of  I.  G.,  a  Jew,  and  C.  G.,  a  Christian,  entitled  to  a 
share  of  it*  Evidence  was  produced  to  shew  that  I.  G.  and  C. 
G.  resided  together  and  cohabited  from  about  the  year  1804  to 
the  death  of  the  latter  in  Belgium  in  1832,  where  they  went  to 
reside  in  the  year  1819,  and  that  they  were  considered  to  be 
husband  and  wife,  but  no  evidence  was  produced  of  the  solemni- 
sation of  any  marriage  between  them.  Upon  the  weight  of 
evidence  produced  in  favour  of  and  against  a  marriage,  and  the 
legitimacy  of  the  claimants,  the  Court  presumed  that  a  marriage 
had  taken  place  between  I.  G.  and  C.  G.,  and  declared  that  their 
children  were  legitimate,  and  that  the  claimants  were  entitled 
to  a  share  of  the  fund. 

Sir  J.  Sxui^BT,  Y.  C,  said  that  the  children— at  least,  those 

*  Kareda  and  Smriti. — See  general  note  at  end  of  the  translation  of  Menu,  p. 
364^365. 
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who  called  themselves  the  children — of  Isaac  Goodman  came 
forward  in  this  case  with  a  considerable  body  of  evidence  to 
prove^  that^  from  aboat  the  year  1804^  Isaac  Goodman  lived 
with  Charlotte  Geering  as  the  husband  of  Charlotte  Geering, 
and  as  the  legitimate  father  of  Charlotte  Geering's  children. 
There  were  declarations  proved  by  Isaac  Goodman,  that  he  was 
the  husband  of  Charlotte,  who  was  his  lawful  wife.  There  was 
evidence  that  they  were  received  in  society  as  husband  and  wife* 
There  was  also  e\ddence,  that,  having  left  this  country  in  the 
year  1819,  they  went  to  Brussels,  and  resided  together  until  the 
death  of  Charlotte  as  husband  and  wife ;  that  upon  solemn  oc- 
casions of  the  birth  of  children,  where  the  law  of  the  country 
where  they  were  residing  required  the  children  to  be  presented, 
and  public  notice  of  the  birth  of  the  children,  and  a  judicial  act 
as  to  the  baptism  of  the  children,  there  were  these  solemn  de- 
clarations that  they  were  the  children  of  Isaac  and  Charlotte  as 
husband  and  wife.  There  was  in  evidence  a  document  which 
shewed,  that,  upon  a  judicial  proceeding  between  other  parties, 
those  two  were  called  as  witnesses,  and  gave  their  solemn  deposi- 
tions upon  oath,  according  to  the  form  of  the  law,  which  was 
referred  to  in  the  judicial  proceeding;  and,  upon  the  fair  con- 
struction of  the  documents  in  evidence  as  to  that,  he  was  bound 
to  hold,  that  upon  oath,  and  upon  a  solemn  occasion,  they 
represented  themselves  in  a  Court  of  Justice  as  husband  and 
wife.  Upon  the  death  of  Charlotte  in  1832,  when  the  laws  of 
Belgium  required  registration  and  solemn  declarations,  there 
were  the  declarations  that  Charlotte  was  buried  as  the  wife  of 
Isaac.  Subsequently  to  her  death,  and  at  a  period  intervening 
between  her  death  and  his  own  in  1856,  upon  repeated  solemn 
occasions  he  declared  himself  to  be  a  widower,  and  the  widower 
of  this  same  Charlotte.  With  all  this  body  of  evidence,  the 
question  was,  whether  the  Court  was  not  bound  to  hold  that  the 
presumption  of  marriage  arose.  But  being  only  a  presumption, 
and  so  held  by  the  Court,  the  true  view  of  the  case  seemed  to 
be,  that,  the  evidence  only  going  to  raise  a  presumption,  evi- 
dence was  admissible  to  rebut  the  presumption.  If  the  presump- 
tion arose,  of  course  the  evidence  to  rebut  it  must  be  stronger 
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than  the  evidence  upon  which  the  presumption  had  been  raised^ 
or  at  least  as  strong.  It  was  a  question^  then  to  be  determined 
upon  the  weight  of  evidence  supporting  and  rebutting  the  pre- 
sumption. Against  the  presumption,  and  in  order  to  rebut  it, 
strong  circumstances  were  referred  to.  In  the  first  place,  the 
will  of  Isaac  Goodman  was  produced,  in  which  the  children  were 
not  named  as  children,  but  were  named  as  strangers.  They  were 
the  objects  of  his  bounty  to  nearly  the  whole  amount  of  his  pro- 
perty ;  and  upon  an  occasion  when  it  might  be  expected  that 
the  father  of  legitimate  children  would  declare  their  legitimacy, 
and  recognise  their  status  as  legitimate  children,  he  used  expres- 
sions that  were  quite  reconcileable  with  the  notion  that  the 
children  were  illegitimate.  That  was  the  first  strong  piece  of 
documentary  evidence  which  was  adduced  in  order  to  rebut  the 
presumption.  Beyond  that,  an  ineffectual  attempt  was  made  to 
refer  to  a  declaration  by  Isaac  in  judicial  proceedings  in  this 
Court.  It  was  said  that  in  an  answer  put  .in  in  this  cause,  in 
which  the  present  petition  was  presented,  the  nature  of  the  suit 
and  proceeding  making  it  an  important  thing  that  the  fact  of 
his  having  issue  should  be  stated,  he  had  put  in  his  answer  upon 
oath,  or  at  any  rate  with  all  the  solemnities  that  would  attend 
it  if  on  oath,  and  there  again,  as  in  his  will,  he  had  failed  to 
recognise  those  persons  as  his  children,  or  to  state  that  he  had 
any  children.  The  value  of  that  as  a  circumstance  of  evidence 
seemed  to  him  to  be  small,  because  the  frame  of  the  bill  was 
such  as  not  to  raise  d  question,  which,  from  the  facts,  apparently 
in  the  knowledge  of  all  parties,  ought  to  have  been  raised.  It 
was  certain  that  other  members  of  this  family,  who  were  parties 
to  that  suit,  knew  of  his  cohabitation  with  this  woman,  and 
knew  of  the  existence  of  these  children.  That  was  certain,  and 
knowing  it,  if  they  knew  that  the  children  were  illegitimate 
children,  and  that  the  woman  was  not  his  wife,  the  occasion 
naturally  arose  on  which  it  would  have  been  averred  by  them  on 
the  pleadings  that  he  had  no  legitimate  children.  Therefore,  on 
the  whole,  though  it  was,  no  doubt,  a  circumstance  in  evidence, 
it  was  one  which  produced  small  weight  on  his  (Sir  J.  Stuart^s) 
mind^  that  on  that  occasion  of  putting  in  his  answer  he  was 
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silent  on  a  subject  upon  which  he  was  not  required  to  speak.  The 
next  circumstance  referred  to  was^  parol  evidenoe  by  affidavit  of 
two  sisters  of  Isaac^  and  of  two  other  persons  connected  with 
this  family.  As  to  the  evidence  of  the  two  sisters,  it  certainly 
went  to  this — that  they  did  not  recognise  this  woman  as  the 
lawful  wife  of  their  brother ;  that  they  so  treated  her ;  and  that 
the  reputation,  as  far  as  they  were  concerned,  was,  that  she  was 
not  the  lawful  wife  of  their  brother  Isaac.  The  evidence  of  the 
other  two  witnesses  which  seemed  material  was  as  to  one  of 
them,  a  printer,  sixty-four  years  of  age,  who  said  he  was  the 
son  of  a  man  who  was  for  some  years  a  resident  tutor  in  the 
house  of  Henry  Goodman  and  his  family,  and  he  stated  that 
upon  an  occasion,  when  the  declaration  would  have  been  expect* 
ed  to  be  made  with  an  even  mind,  Isaac,  with  reference  to  this 
woman,  so  conducted  himself  as  to  lead  to  the  inference  that 
she  was  not  his  lawful  wife.  The  passage  was  remarkable,  and 
it  was  this — "  I  was  upon  very  intimate  terms  with  the  said 
Isaac  Goodman,  and  was  daily  at  his  house  while  he  lived  in 
London,  and  I  was  confidentially  employed  by  him  and  his  bro- 
ther Leyon,  and  I  knew  of  his  acquaintance  with  Charlotte 
Geering,  who  was  living  in  Greenfield-street,  Whitechapel.  My 
father,  in  my  presence,  frequently  remonstrated  with  him  for  his 
illicit  intimacy  with  her,  urging  him  to  marry  a  female  of  his 
own  faith.  My  father  has  also,  in  my  presence,  questioned  the 
said  Isaac  Goodman  as  to  whether  he  was  married  to  the  said 
Charlotte  Geering,  which  he  denied,  admitting,  however,  that 
he  was  living  in  concubinage  with  her.^'  And  the  affidavit  went 
on  to  say,  that  about  the  year  1817  or  1818  the  witness's  father 
was  active  in  promoting  a  marriage  between  Isaac  Goodman 
and  a  woman  of  his  own  faith,  (a  Jewess),  with  the  concurrence 
of  Isaac  Goodman ;  which  would  be  a  circumstance  inconsistent 
with  his  being  at  the  time  a  married  man.  But  no  history  was 
given  as  to  the  latter  circumstance,  and  it  produced  not  very 
much  weight  on  his  (Sir  J.  Stuart's)  mind ;  but  still  it  was 
entitled  to  some  weight  as  a  circumstance  in  evidence.  As  to 
the  other  paragraph,  which  consisted  of  an  avowal  that  he  was 
not  married  to  this  woman,  and  that  he  admitted  he  was  living 


Digitized  by 


Google 


513 

in  concubinage  with  her,  it  was  express  evidence  upon  the  sub- 
ject, liable  only  to  a  little  deduction  from  its  weight  by  another 
circumstance,  to  which  he  would  refer.  The  other  witness,  who 
gave  parol  evidence,  said  that  Isaac  declared  to  him  that  a 
female  with  whom  he  was  residing  in  that  particular  street 
(Greenfield-street)  was  his  mistress,  and  not  his  lawful  wife. 
He  could  not  hold  that  there  was  sufficient  proof  of  the  identity  of 
this  woman  as  being  Charlotte,  and  therefore  that  evidence  must 
be  taken  with  very  great  qualification,  from  its  want  of  express 
proof  of  identity.  What  he  had  stated  from  those  affidavits — 
the  affidavits  of  the  two  sisters  and  of  those  two  individuals — con- 
stituted the  great  weight  of  the  parol  evidence  to  rebut  the 
presumption  arising  from  the  cohabitation  and  repute,  as  testi- 
fied to  by  the  other  witnesses.  But  the  case  did  not  rest  there, 
for  beyond  the  parol  evidence  there  were  other  circumstances 
legitimately  relied  upon  by  those  who  sought  to  rebut  the  pre- 
sumption of  marriage ;  and  the  strongest  of  those  circumstances, 
perhaps,  was,  that  this  woman  was  in  an  inferior  position  in  life ; 
that  that  made  it  an  improbable  thing  that  he  should  have  been 
married  to  her  without  at  least  her  preserving  some  distinct 
evidence  upon  the  subject  of  a  marriage  according  to  the  Chris- 
tian faith.  The  other  circumstance  was  this — and  he  did  not 
recollect  it  to  have  occurred  in  any  other  case — that  the  strongest 
parol  evidence  in  support  of  the  presumption  of  marriage  all 
proceeded  from  the  relations  of  the  woman,  and  none  from  the 
relations  of  the  man ;  that  the  relations  of  the  man,  who  was 
alleged  to  be  the  husband,  never  recognised  the  marriage,  and 
never  recognised  the  children  as  legitimate  children.  That  was 
a  circumstance  of  very  considerable  strength,  but  it  was  to  be 
taken  with  this  remarkable  qualification  : — Isaac  was  a  Jew,  and 
Charlotte  was  a  Christian,  and  it  seemed  plain  that  to  Jews  a 
marriage  with  a  Christian  woman,  so  far  from  being  a  thing 
readily  recognised  as  an  acceptable  marriage,  was  considered 
an  odious  marriage,  and  one  rather  to  be  rejected.  Indeed,  the 
authorities  of  the  Jewish  law  would  rather  go  against  the  re- 
cognition of  the  validity  of  a  marriage  at  all.  On  the  other 
hand,  it  was  said  that  in  this  very  cause  there  was  the  legiti- 
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mate  and  admitted — ^he  meant  admitted  by  Jews  as  a  legiti- 
mate— daughter  of  a  brother  of  this  Isaac  by  a  Christian  woman 
with  whom  he  had  previously  lived  as  a  mistress.  That,  no 
doubt^  was  a  circumstance  which  shewed  that  between  Jews  the 
validity  of  a  marriage  with  a  Christian  woman  was  for  judicial 
purposes  recognised,  and  must  be  recognised;  but  when  he 
spoke  of  the  recognition  of  a  marriage,  and  of  the  value  in  this 
case  of  the  non-recognition  of  this  marriage  by  the  Jewish  rela- 
tions  of  the  alleged  husband,  it  was  to  be  taken  with  the  quali* 
fication  which  arose  from  the  unquestionable  fact,  that,  as 
between  a  Jew  and  a  Christian  woman,  the  marriage  was  to  Jews, 
and  according  to  the  Jewish  law,  an  odious  marriage.  But  it 
was  not  a  conclusive  circumstance,  for  the  proceedings  in  the 
cause  shewed  that  the  Jews  would  recognise  such  a  marriage  as 
legitimate,  because  the  law  of  England  compelled  them,  and  it 
was  in  vain,  therefore,  to  do  otherwise ;  still  the  matter  was 
open  to  observation.  Then,  upon  the  whole  weight  of  the  evi- 
dence to  rebut  the  presumption,  it  rested  upon  the  declaration, 
or  rather  the  sort  of  language,  in  Isaac's  will — ^upon  the  declar- 
ation which  he  was  said  to  have  made  to  one  person  that  this 
woman  was  his  mistress — upon  the  doubtful  identity  of  the  person 
whom  he  described  as  his  concubine — upon  the  allegations  of 
the  sisters,  to  whom  the  marriage,  or  the  recognition  of  the 
marriage,  would,  as  Jews,  be  odious — upon  their  not  partaking 
in  that  general  reputation  or  that  belief  of  a  marriage,  or  having 
ever  heard,  so  far  as  their  statements  went,  any  declaration  of 
a  marriage,  such  as  was  heard  by  other  people  to  whom  the 
marriage  was  declared.  It  rested,  moreover,  upon  the  evidence 
of  the  circumstance  of  all  the  relations  on  Isaac's  side  never 
partaking  in  that  general  reputation  or  in  the  receipt  of  those 
declarations  which  other  people  had  received;  and  upon  that 
weight  of  evidence  he  found  himself  judicially  unable  to  say 
that  the  affidavits  of  those  two  sisters,  the  contents  of  the  will, 
the  circumstance  of  the  sisters  never- having  heard  the  marriage 
declared,  and  never  recognising  the  children,  were  to  outweigh 
what  was  repeatedly  and  solemnly  declared  by  the  husband — 
declared  by  him  upon  oath — declared  by  him  during  the  wife's 


Digitized  by 


Google 


515 

lifetime^  and  after  her  death,  ip  the  most  solemn  way^  and  upon 
one  occasion  upon  his  oath.  And  what  was  the  reputation 
among  those  persons  who  gave  evidence  of  the  general  character 
and  status  enjoyed  by  this  man  and  woman  as  husband  and 
wife  from  1 804»  downwards  ?  It  was  to  put  the  evidence  of 
general  reputation  and  general  character  against  that  of  parti- 
cular persons,  not  knowing  the  fact,  and  never  having  heard  the 
fact,  and  against  the  sileuce  of  the  husband  as  to  the  fact  upon 
an  important  occasion  ;  and  these  circumstances  seemed  to  him 
(Sir  J.  Stuart)  not  sufficient  to  rebut  the  presumption  which  he 
thought  legitimately  arose  from  the  evidence  first  propounded 
in  favour  of  the  legitimacy  of  the  children.  He  had  only  to 
say,  further,  that  on  questions  of  this  kind  an  issue  might  have 
been  asked ;  or  if  the  Court  had  a  judicial  doubt,  and  its  con- 
science had  not  been  sufficiently  informed  on  the  evidence,  the 
duty  of  the  Court  on  the  fact  would  have  been  to  direct  an  issue. 
But  this  seemed  to  him  a  question  not  for  a  jury,  but  a  question 
of  law  on  the  weight  of  evidence ;  and  if  the  case  were  sent  to 
a  jury,  the  question  would  come  back  as  to  whether  the  judge 
had  laid  down  the  law  correctly  to  the  jury  as  to  what  they 
should  presume  upon  the  weight  of  evidence,  or  whether  he  had 
misdirected  them.  Therefore  the  case  was  one  in  which  he 
should  not  think  himself  justified  in  directing  an  issue  or  creat- 
ing further  expense,  considering  that  sufficient  legitimate  evi. 
dence  had  already  been  adduced  to  the  Court.  He  would  also 
observe,  that,  by  the  desire  of  counsel  on  both  sides,  he  had 
treated  the  question  as  a  question  of  an  English  marriage,  to  be 
decided  according  to  the  English  law.  But  a  very  great  ques- 
tion arose  whether  that  was  the  true  view  of  the  case.  This 
was  a  case  of  a  husband  and  wife  who,  as  it  rather  seemed  to 
him  upon  the  weight  of  evidence,  died  domiciled  in  Belgium. 
The  status  which  they  enjoyed  at  the  time  of  their  death  was 
one  to  be  decided  by  the  law  of  Belgium.  During  their  resi- 
dence in  Belgium  children  were  born,  whose  legitimacy  would 
exclude  all  those  whom  he  had  heard  to  contend  against  the 
legitimacy  of  the  marriage.  If  he  had  been  of  opinion  that  the 
presumption  arising  from  the  evidence  of  those  who  averred  the 
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marriage  had  been  sufficiently  rebutted  by  the  evidence  of  those 
who  denied  the  marriage^  he  should  not  have  parted  with  the 
case  without  a  reference  to  the  chief  clerk  as  to  the  domicil,  and 
as  to  that  which  would  have  been  a  question  of  fact,  namely, 
what  was  the  law  of  Belgium,  and  whether  by  the  law  of  Bel- 
gium, at  the  death  of  this  woman,  her  status  was  that  of  Isaac's 
wife  or  of  his  concubine.  Upon  that  would  have  depended 
another  question,  whether,  according  to  the  law  of  Belgium,  the 
status  of  the  children  who  were  living  at  the  death  of  the  wife 
was  a  status  of  legitimacy  or  not.  But  he  was  glad,  considering 
the  expense  to  which  the  parties  had  gone  in  this  litigation  on 
the  matter  of  evidence,  to  be  able  to  satisfy  his  mind,  that  view- 
ing it  as  a  question  of  English  law,  as  to  the  legitimacy  of  the 
whole  nine  children,  he  found  grounds  satisfactory  to  his  own 
mind  to  enable  him  to  say  that  the  children  were  legitimate 
children,  and  could  not  be  excluded  from  the  participation  in  the 
property  of  the  original  testator,  to  which,  on  that  footing,  in 
this  cause  they  would  be  entitled.  No  case  was  cited  in  argu- 
ment, but  on  the  question  of  reputation  of  marriage  the  law  was 
well  settled  in  this  case  of  Doe  v.  Fleming,  (4  Bing.  266).  The  law 
was  there  laid  down  in  the  clearest  terms  thus : — "  The  general 
rule  is,  that  reputation  is  sufficient  evidence  of  marriage,  and  a 
party  who  seeks  to  impugn  a  principle  so  well  established  ought, 
at  least,  to  furnish  cases  in  support  of  his  position.'^  That  was 
on  the  law.  But  it  was  said,  moreover,  that  *^  the  rule  had 
never  been  doubted.  It  appeared  on  the  trial  that  the  mother  of 
the  lessor  was  received  into  society  as  a  respectable  woman,  and 
under  such  circumstances  improper  conduct  ought  not  to  be 
presumed/'  Taking  the  law  in  that  way,  he  treated  the  bur- 
iihen  of  proof  to  rebut  the  presumption  as  entirely  resting  on 
those  who  disputed  the  fact  of  the  marriage.  The  declaration 
would  be,  that  there  was  a  marriage,  and  that  the  children  were 
legitimate,  the  costs  of  all  parties  to  be  paid  out  of  the  general 
assets  of  the  testator  in  the  cause. 
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Usu  capio  oonstituta  est  at  aliquis  litium  finia  esset. — Preecription  ban  all 
actions  by  reason  of  limitations,  in  order  that  there  may  be  a  certain  limit  to 
litigation. 

Ex  diutumitate  temporis  omnia  preesumuntur  solenniter  esse  acta. — Time's 
length,  title's  strength. 

Undisturbed  possession,  by  a  ryot  for  twelve  years,  held  to 
operate  in  bar  of  ejectment,  provided  the  ryot  agreed  to  pay 
a  fair  rent.     29th  August,  1853,  Mohesh  Duttjha,  appellant. 

A  sale  by  two  brothers,  one  of  whom  was  a  minor,  upheld  by 
reason  of  the  purchaser's  possession  of  eighteen  years.  Mohobot 
Khan,  appellant,  25th  March,  1848. 

Plaintiff  acquiring  title  by  purchase,  sued  to  eject  defendants, 
admitting,  that  more  than  twelve  years  had  elapsed,  since  the 
cause  of  action  accrued,  but  that  defendant,  had  no  right  what- 
ever. Held,  that  the  right  of  suit  being  absolutely  barred,  by 
limitations,  the  plaintiff  could  not  question  the  title  of  defend- 
ant in  any  way,  or  derive  any  benefit  from  any  defect  in  his  title, 
8th  February,  1853,  Bebee  Ruhman,  appellant. 

In  an  action  to  set  aside  an  adoption,  held  that  twenty  five 
years'  possession  of  the  adopted  son,  was  presumptive  of  the 
adoption  and  adverse  by  prescription — affirmed  in  special  appeal. 
Fuqueer  Chand,  appellant,  27th  March,  1846. 

In  action  raised  in  the  Bombay  Courts,  by  certain  parties 
claiming  succession,  by  derivative  title  from  a  common  ancestor, 
the  decree  of  the  lower  Court,  on  the  basis  of  the  establishment 
of  such  ancestral  pedigree,  was  reversed  by  the  Sudder  Court, 
on  the  ground  that  possession  having  been  with  the  defendants 
and  their  immediate  ancestors  unchallenged,  for  three  genera- 
tions, such  possession  could  not  be  disturbed  on  the  mere  grounds 
of  established  descent,  from  the  common  ancestor — which  decree 
on  a  further  appeal  to  the  Privy  Council  was  affirmed.  Nundram 
Dyaram  and  others  appellants  v,  Dula  Bhae  Eurparam  and 
others,  18th  February,  1837.  Moore's  Indian  Appeals,  p.  414, 
vol.  I. 

An  auction  purchaser,  three  years  after  the  settlement  of 
the  estate,  sued  to  cancel  a  mocurreree,  which  had  been  re- 
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cognised  in  1 803^  by  a  decree  of  the  Patna  Council  and  which 
again  had  been  respected  at  the  settlement  in  1818.  Held  in 
special  appeal,  reversing  the  decree  of  the  lower  Coort^  that  no 
action  coald  lie,  15th  September^  1846.  Hyabol  Singh  and 
others  appellants.  15th  September^  1846,  Kajah  Newalkishore 
Singh,  appellant. 

Ab  auction  purchaser  for  arrears  of  revenue,  sued  to  resume  a 
mocurreree  talook.  The  defendants  set  up  their  Istumraree  title 
and  maintained  prescription  by  limitations  as  against  the  claim. 
The  lower  Court  decreed  for  plaintiff.  In  appeal,  the  order  was 
upheld,  Mr.  Dick  dissenting — in  these  words. 

*'  I  hold  that  the  law  does  apply  as  a  bar  to  this  suit,  which  is 
a  claim  not  merely  to  assess  land  liable  to  variable  rent,  but  to 
cancel  a  fixed  rent-free  tenure,  a  dependant  talook.  Under 
Section  49,  Regulation  YIII.  1798,istemrardars,  mocurrereedars 
described  in  Section  19,  who  have  held  their  lands  for  more  than 
twelve  years  at  a  fixed  rent  are  not  liable  to  be  assessed  with  any 
increase.  The  principle  of  the  law  of  limitation  and  prescript 
tion  is,  fundamentally,  that  if  a  right  be  not  preferred  within 
a  certain  period,  it  has  been  alienated  and  forgone.  If  then  the 
Zemindar  did  not,  within  twelve  years  of  the  decennial  settle- 
ment, avail  himself  of  the  right  to  challenge  the  title  of  the 
istemrardar  it  was  forgone  and  lost.  A  fortiori,  the  successor  of 
that  Zemindar,  who  stands  exactly  in  the  place  he  stood  at  the 
decennial  settlement,  has  forgone  his  right,  if  he  permit  twelve 
years  to  elapse  without  preferring  it.  In  the  present  case 
twenty-five  years  elapsed.  Under  Clause  2,  Section  2,  Regula- 
tion XIX.  1793,  no  claim  to  hold  land  exempt  from  the  payment 
of  Revenue,  which  has  been  subjected  to  payment  within  twelve 
years  can  be  heard — and  in  justice  the  converse  of  the  proposi- 
tion must  hold  good*  Under  Clause  4,  Section  3,  Regulation 
XI.  1805,  the  legislature  has  enacted  only  two  exceptions  to  the 
law  of  limitations  and  this  is  not  one  of  them.  In  this  country 
the  elements  of  destruction  of  documentary  proof  are  constant 
and  numerous  and  therefore  the  law  of  limitation  should  be 
strictly  enforced,  here  if  any  where.  The  proof  of  having  possess- 
ed the  tenure  at  a  fixed  jumma  twelve  years  previous  to  the  deoen- 
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nial  settlement  would  have  been  easy^  had  the  claim  to  annul 
it  been  preferred  when  the  law  was  enacted  and  as  the  legislature 
doubtless  contemplated.  The  pottah  and  receipts  for  rent  paid 
during  the  previous  twelve  years  would  have  been  at  hand  and 
would  at  once  have  established  the  validity  or  otherwise  of  the 
tenure — now  it  would  be  next  to  a  miracle  to  have  them  produce 
ed  ader  the  lapse  of  nearly  fifty  years^  and  most  unjust  to  exfeei 
it^  I  may  inrther  add^  in  equity^  if  the  law  of  limitation  be  not 
applied  to  such  claim,  A  Zemindar  has  every  inducement  to 
hold  back  and  pounce  upon  the  tenure  when  brought  to  the 
highest  cultivation  and  when  its  holder  is  least  able  to  contest 
the  claim^  and  thus  be  deprived  of  the  labour  of  generations. 
In  like  manner  an  auction  purchaser  cannot  enhance  the  rents  of 
tenures  not  liable  to  enhancement — under  Section  51>  Regula- 
tion VIII.  1793,  proof  is  requisite  for  enhancement,  as  by  special 
custom,  conditions  of  the  tenure,  or  by  the  holder  having  paid 
abatement  of  his  jnmah.  The  onus  probandi  therefore  clearly 
rests  with  the  claimant.  By  Reg.  XI.  18'^2,  the  right  of  the 
original  proprietor  is  preserved  to  him.  If  the  original  proprie- 
tor neglected  to  enforce  the  right  within  the  period  allowed  by 
law  he  lost  it — so  the  auction  purchaser,  his  locum  tenens,  with 
much  greater  justice,  inasmuch  as  every  succeeding  period 
creates  a  stronger  presumption  in  favour  of  the  Talookdar  or 
under-tenant  from  his  right  not  having  been  questioned  during 
so  long  a  period  and  in  equity,  from  his  means  of  defending  his 
right  becoming  daily  more  and  more  diminished.  A  corrret 
decision  in  this  case  is  of  the  utmost  importance.  If  the  law  of 
limitation  of  twelve  years  does  not  apply  to  Zemindars,  so  neither 
can  the  limitation  of  sixty  years,  apply  to  Government  claims  to 
resume.  But  by  Clause  2,  Section  ^,  Regulation  XI.  1805,  no 
such  claim  can  be  preferred  after  sixty  years.  In  the  present 
case  by  unexceptionable  evidence,  possession  of  the  holder  for 
seventy  years  was  established.  Mittonjae  Sheik  and  other  ap- 
pellants, 8rd  September,  1845.  See  also  Mr.  Dick^s  judgment, 
Ghosaen  Dass,  appellant,  28th  January,  1846,  and  Dost  Mahom- 
med  Khan,  28th  January,  1816,  and  Buham,  appellbut,  28th 
January. 
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Note. — ^This  being  the  present  practice,  the  precedent  is  quot- 
ed— the  rule  is  that  the  auction  purchaser  must  institute  his 
action  within  the  twelve  years  next  following  the  date  of  his 
purchase. 

A  commissioner  under  Clause  2^  Section  28^  Regulation  XI. 
1822^  having  dispossessed  the  plaintiffs^  held  in  special  appeal, 
affirming  the  orders  below,  that  fortj-two  years'  possession  is  the 
strongest  presumptive  evidence,  of  the  tenure  being  hereditary 
without  reference  to  the  production  of  a  pottah.  BAnee  Khutee- 
anee,  appellant. 

Certain  parties  obtained  a  decree  in  the  Provincial  Court  of 
Patna,  which  action  was  in  itself  barred  by  limitations.  This 
was  annulled  by  the  Sudder  Court,  and  in  appeal  over,  by  the 
original  plaintiffs,  such  appeal  was  dismissed  by  the  Privy  Coun- 
cil without  calling  upon  respondents.  Qholam  Rusool,  appellant, 
V.  Mussumat  Munghloo,  &o.  respondents.     23rd   June,  1837. 

See  also  East  India  Company  appellant,  v.  Oditchoron  Paul, 
appellant.  5th  and  6th  December,  1 849,  Moore's  Indian  Ap- 
peals, vol.  y.  page  43,  given  in  the  maxim  in  lege  proxima  non 
remota  causa  spectatur. 

The  right  of  Government  to  sue  for  resumption  of  lands 
under  Regulation  II.  1819,  is  barred  by  Clause  2,  Section  11, 
Regulation  II.  1805,  after  the  lapse  of  sixty  years  next  follow- 
ing, the  cause  of  action.  Maharajah  of  Burdwan,  appellant, 
V.  East  India  Company,  18th  February,  1850,  and  14th  and 
18th  of  December,  1848. 

In  the  above  case,  a  copy  of  a  decree  in  appeal,  No.  405,  by 
the  special  Commissioner  of  Moorshedabad,  dated  31st  Decem- 
ber, 1 838,  was  filed,  reversing  the  decree  of  the  Collector,  in 
consequence  of  bar  by  limitations,  sixty  years  having  expired. 

Claim  made  by  the  plaintiff  to  the  hereditary  office  of  the 
headship  of  the  butchers,  held  to  be  barred  by  the  defendant's 
adverse  possession  of  thirty  years,  affirmed  in  appeal  to  Privy 
Council,  Babun  WuUad  Rajah  Kartick,  appellant,  23rd,  24th, 
February,  1841,  Moore's  Indian  Appeals,  page  479,  vol.  II. 

A  party  had  been  in  possession  of  an  estate  for  thirty  years 
and  held  title  deeds,  although  unable  to  say,  whether  he  obtain- 
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ed  them  by  beqaest  or  by  purchase,  and  although  the  deeds  were 
anendorsed,  held  to  be  the  rightful  owner,  under  Section  1> 
Eeg.  V.  1827,  Bombay  Code.  Eajab  Beebee,  appellant. 

In  an  action  to  resume  a  grant,  the  Collector  dismissed  the 
action  because  the  sunnud  was  anterior  to  August  12th,  1765. 
In  the  Civil  Court  the  deed  was  pronounced  to  be  fabricated  and 
the  grantor  incompetent  and  the  action  was  decreed.  In  special 
appeal,  held  that  possession  prior  to  1765,  12th  of  August,  was 
conclusive  and  therefore  the  case  was  dismissed.  Nursing  Boy, 
appellant,  31st  May,  1847. 

A  party  executed  a  bond  and  died.  His  son  being  unable  to 
pay  the  whole  amount,  executed  an  instalment  bond  and  pay* 
ments  made  from  time  to  time  were  duly  endorsed  upon  it,  and 
afterwards  an  acknowledgment  of  the  sum  still  remaining  due 
was  written  in  the  obligor's  own  hand-writing  on  the  back  of 
the  instalment  bond.  Held  that  the  acknowledgment  had  all 
the  effect  of  a  new  deed,  that  as  the  original  bond  was  extin- 
guished by  the  instalment  bond,  so  the  instalment  bond  was 
extinguished  by  the  substitution  of  the  deed  of  acknowledgment, 
and  consequently  no  application  of  the  statute  of  limitations 
founded  upon  the  dates  of  the  original  bond  or  of  the  instalment 
bond,  or  on  the  dates  of  payments  of  the  several  instalments 
could  be  maintained — Held  also  that  a  payment  made  on  account 
of  a  larger  debt  due  at  the  time  of  a  payment  in  part,  if  evidenc- 
ed by  the  endorsement  of  the  obligor  or  if  he  be  privy  to  the 
endorsement  operates  as  a  new  promise  and  takes  the  case  out  of 
the  operation  of  the  statute  of  limitations.  28th  February,  1857, 
Omeschunder  Boy,  appellant. 

Under  the  2  &  3  Will.  4,  c.  71,  ss.  7,  8,  the  time  during 
which  the  servient  tenement  has  been  under  lease  for  a  term 
exceeding  three  years,  is  to  be  excluded  from  the  computation  of 
a  forty  years'  enjoyment,  but  not  from  the  computation  of  an 
enjoyment  for  twenty  years.  Palk  v.  Shinner^  18  Q.  B.  568; 
17  Jur.  372;  21  L.  J.,  Q.  B.,  il.—DigeU,  Jurist. 

The  enjoyment  of  an  easement  as  of  right,  for  twenty  (or 
forty)  years  next  before  the  commencement  of  the  suit,  within 
the  2  Sc  3  Will.  4,  c.  71,  means  a  continuous  enjoyment  as  of 
3  X 
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right  for  twenty  (or  forty)  years  next  before  the  commencement 
of  the  suit  of  the  easement^  as  an  easement 'without  interruption^ 
acquiesced  in  for  a  year  j^and  such  right  is  defeated  by  unity  of 
possession  during  all  or  part  of  the  period  of  enjoyment^  though 
such  unity  of  possession  has  its  inception  after  the  completion 
of  the  twenty  (or  forty)  years.  BaUisiill,  or  BathUhill,  v.  Reed^ 
18  C.  B.  696;  25  L.  J.,  C.  P.,  29^.— Digest,  Jurist. 

Therefore,  where  the  plaintiff  had  enjoyed  a  way  as  of  right, 
and  without  interruption,  &om  1800  to  1855,  when  the  action 
was  brought, — Held,  that  his  claim  under  the  statute  was  de- 
feated by  a  unity  of  possession  from  1843  to  1853. — Id. 

The  plaintiff  and  the  defendant  occupied  contiguous  portions 
of  land.  For  more  than  forty  years,  and  as  far  back  as  living 
memory  went,  the  occupiers  of  the  plaintiff's  land  had  been  in 
the  habit  of  passing  over  the  defendant's  land  to  a  brook  which 
lay  on  the  other  side  of  that  land,  and  of  damming:  up  the  brook 
where  necessary,  so  as  to  force  the  water  into  an  old  artificial 
watercourse  ^hich  came  across  the  defendant's  land  to  the 
plaintiff's  land.  They  did  this  for  the  purpose  of  supplying 
their  cattle  with  water,  whenever  they  wanted  the  water,  except 
when  the  owners  of  the  defendant's  land  used  the  water,  as  they 
did  at  certain  seasons  of  the  year,  for  irrigation : — Held,  that 
upon  this  evidence  the  jury  was  warranted  in  inferring  an  user, 
as  of  right,  by  the  occupiers  of  the  plaintiff's  land,  of  the  ease- 
ment on  the  defendant's  land,  and  that,  for  the  interruption  of 
such  easement,  the  plaintiff  might  maintain  an  action  against 
the  defendant.  Beestm  v.  Weate,  5  El.  &  Bl.  986  ;  2  Jur.,  N. 
S.,  540;  25  L.  J.,  Q.  B.  U^.— Digest,  Jurist. 

It  is  sufficient  prim&  facie  proof  of  a  prescription  for  a  gene- 
ral easement  as  a  right  of  way  for  all  purposes  to  show  the 
actual  exercise  of  the  right  for  more  than  twenty  years,  for  all 
the  purposes  to  which  the  use  or  enjoyment  of  the  premises  at 
different  times  required  its  exercise,  although  for  some  of  these 
purposes  it  appears  that  it  was  first  used,  in  fact,  within  that 
period.  Dare  v.  Eeathcote,  25  L.  J.,  Exch.,  246. — Digest,  Jurist. 

Hence,  where  a  right  of  way  was  pleaded  for  cattle  and  carts, 
and  it  appeared  that  the  right  had  been  used  for  cattle  for  more 
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than  twenty  years^  and  had  for  the  first  time  been  used  for 
carts  within  that  period^  on  the  first  occasion  which  had  arisen 
requiring  its  use  in  that  manner^ — Held^  that  the  evidence  was 
enough  to  go  to  the  jury^  as  raising  a  presumption  that  the 
right  had  existed  to  the  general  extent  to  which  it  was  claimed^ 
although  it  had  been  exercised  for  a  period  so  long  as  in  itself 
to  create  a  prescription. — Id. 

Grant  of  the  use  of  a  stream  of  water  from  an  artificial  flow 
over  the  grantor's  land  for  working  a  "  mill  or  otherwise  an 
instrument  wherewith  to  plate  iron,  and  likewise  a  smithy/' 
the  grantor  engaging  to  keep  up  a  full  dam  of  water  for  that 
purpose  : — Held,  in  the  absence  of  any  objection  by  the  grantor, 
or  those  claiming  under  him,  to  the  use  of  the  water  during  fifty 
years,  for  other  purposes  than  those  limited  by  the  grant,  to 
confer  by  the  law  of  the  Isle  of  Man,  on  the  grantee,  a  pre- 
scriptive right  in  the  water  granted,  and  damages  awarded  for  a 
diversion  of  the  stream  by  the  representative  of  the  grantor. 
Tohin  V.  Stowell,  9  Moore  P.  C.  C.  71. — Digest^  Jurist. 

Semble,  whether  if  the  grantor  had  prescribed  the  use  of  the 
water  to  a  specific  object,  it  could  be  used  for  any  other  pur- 
pose.— Id. 

A  landowner  has  a  right  to  appropriate  surface  water  which 
flows  over. his  land  in  no  definite  channel,  although  the  water  is 
thereby  prevented  from  reaching  a  watercourse  which  it  previ- 
ously supplied.  Broadbent  v.  EamsbotAam,  11  Exch.  602 ;  23 
L.  J.,  Exch.  115. — Digest,  Jurist. 

Therefore,  where  the  plaintiflPs  mill  for  more  than  twenty 
years  had  been  worked  by  the  stream  of  a  brook,  which  was 
supplied  by  the  water  of  a  pond  filled  by  rain,  a  shallow  well 
supplied  by  subterraneous  water,  a  swamp,  and  a  well  formed  by 
a  stream  springing  out  of  the  side  of  a  hill,  the  waters  of  all 
which  occasionally  overflowed  and  ran  down  the  defendant's 
land  in  no  definite  channel  into  the  brook: — Held,  that  the 
plaintiff  had  no  right  as  against  the  defendant,  to  the  natural 
flow  of  any  of  the  waters. — Id. 

The  2  &  3  Will.  4,  c.  71,  s.  1,  does  not  prevent  a  claim  to 
a  right  of  common,  &c.  from  being  defeated  after  thirty  years' 
3x2 
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enjoyment^  by  shewing  that  such  right  was  first  enjoyed  at  a 
time  when  it  could  not  have  originated  legally.  Mill  t.  New 
Forest  fCommissionerJ,  18  C.  B.  60  ;  2  Jur.,  N.  S.,  520 ;  25  L. 
J.,  C.  P.,  212.— Di^ese,  Jurist. 

A  claim  to  a  right  of  common  over  a  Crown  forest  in  respect 
of  a  certain  tenement^  being  rested  on  thirty  years'  uninterrupt- 
ed enjoyment  under  the  2  &  3  WiU.  4,  c.  71,  s.  1,  may  be  defeat- 
ed by  shewing  that  the  tenement  has  been  inclosed  from  the 
waste  of  a  manor  only  forty  years,  and  that  the  grant  of  any 
right  over  the  forest  was  made  absolutely  void  by  a  statute 
passed  previous  to  the  inclosure. — Id, 

Quaere,  whether  the  2  &  3  Will.  4,  c.  71,  has  any  application 
to  a  case  in  which  the  establishment  of  a  right  by  means  of  that 
statute  would  be  a  violation  of  the  express  terms  of  statutes 
prohibiting  the  granting  of  such  a  right  ? — Id. 

The  3  &  4  Will.  4,  c.  7,  does  not  apply  to  cases  of  want  of 
Qctual  possession,  but  to  those  cases  only  where  the  owner  has 
been  out  of  it  and  another  party  has  been  in  possession  for  the 
prescribed  time ;  for  there  must  be  both  absence  of  possession  by 
the  person  who  has  the  right,  and  actual  possession  by  another, 
whether  adverse  or  not,  to  be  protected,  to  bring  the  case  within 
the  statute.  Smith  v.  Lloyd,  9  Exch.  562 ;  23  L.  J.,  Exch.,  19  k— 
Digesty  Jurist. 

Therefore,  where  in  1725  the  owner  in  fee  of  a  close,  with  a 
stratum  of  coal  and  other  minerals  under  it,  conveyed  the  sur- 
face to  A.  (under  whom  the  plaintiff  claimed),  reserving  the 
mineral  and  a  right  of  entry  to  get.  B.  (under  whom  the  de- 
fendant claimed),  and  the  right  of  entry  had  not  been  exercised 
for  more  than  forty  years,  but  no  other  person  had  worked  or 
been  in  possession  of  the  mines : — Held,  that  the  title  of  the 
grantees  of  the  mines  was  not  barred  by  the  3  &  4  Will.  4,  c. 
27,  s.  2,.— Id. 

A  promissory  note  was  given  by  the  defendant  to  the  plain- 
tiffs in  1840,  payable  five  years  after  date,  for  value  received: — 
Held,  that  it  was  evidence  of  an  account  stated,  against  which 
the  statue  of  limitations  did  not  commence  running  until  the 
maturity  of  the  note.  Fryer  v.  Roe,  12C.  B.437. — Digest,  Jurist. 
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The  doctrine  of  a  right  of  action  being  gone  by  suspension, 
applies  only  to  the  case  where  there  has  once  been  a  subsisting 
right  of  action,  and  not  to  a  case  where  the  objection  is  that  it 
it  had  accrued  earlier,  it  could  not  have  been  enforced  from  the 
fact  of  the  same  person  then  being  the  party  both  to  sue  and  to 
be  sued.  Badeley  v.  WigurSy  23  L.  J.,  Q.  B.,  Vll.— Digest,  Jurist. 

Where  a  bill  of  exchange  has  once  been  so  delivered  in  pay- 
ment on  account  of  a  debt  as  to  raise  an  implication  of  a  promise 
to  pay  the  balance,  the  statute  of  limitations  is  answered,  as 
from  the  time  of  such  delivery,  whatever  afterwards  becomes  of 
the  bill,  the  promise  implied  of ^  such  delivery  not  being,  within 
the  meaning  of  the  9  Geo.  4,  c.  14,  s.  1,  "an  acknowledgment 
or  promise  by  words  only,"  and  the  word  "  payment"  in  the 
proviso  in  that  section  being  used  in  the  popular  sense,  so  as  to 
include  a  giving  and  taking  of  a  negotiable  instrument,  as  well 
as  a  giving  and  taking  of  it  in  satisfaction  of  the  debt.  Tuniey 
V.  Bod/well,  8  El.  &  Bl.  136 ;  18  Jur.  187  \  23  L.  J.,  Q.  B.,  137. 
'—'Bigesty  Jurist. 

The  plaintiff  sued  to  re-enter  on  a  mocurreree  tenure  to  which 
action  limitation  was  pleaded  successfully  in  the  lower  Courts, 
and  a  special  appeal  was  admitted  to  try  the  applicability  of 
limitations  to  such  an  action.  It  was  pleaded  that  the  case  of 
lakhirajdar  and  mocurrereedar  were  different.  The  former  being 
a  proprietor,  the  latter  a  ryot.  Therefore  the  Zemindar's  right 
was  general  as  respected  the  latter  and  the  law  of  limita- 
tions inapplicable,  de  quo  vide  Sections  40  and  52  Regulation 
VIII.  1793,  &c.  Section  51,  Regulation  VIII.  1793,  sets 
forth  how  the  Zemindar  is  to  proceed  to  increase  the  rent  of 
dependant  talookdars  and  the  Zemindar's  right  as  declared  in 
Section  15,  Regulation  VII.  1799,  Clause  7,  and  Section  26, 
Regulation  I.  1845,  and  the  exceptions  are  stated  and  the  right 
of  the  Zemindar  is  absolute,  and  he  can  at  any  time  enquire  into 
the  right  of  his  ryots,  and  sue  to  cancel  tenure.  The  appellant's 
proprietory  title  being  admitted — limitations  under  Act  II. 
1805  cannot  apply.  Vide  also  decision  1st  March,  1855,  and 
p.  57,  27th  February,  1851,  S.  D.,— referred  to  a  full  bench. 
Held,  that  the  suit  was  to  cancel  a  mocurreree  tenure  dated  31st 
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May,  1790,  A.  D.,  on  the  ground  of  invalidity.  The  issue  is 
applicability  or  inapplicability  of  the  law  of  limitations.  Held, 
in  concurrence  with  the  lower  Court,  that  the  defendants  have 
held  possession  by  themselves  or  their  ancestors  from  the  date 
of  the  pottah,  upwards  of  sixty  years  prior  to  the  institution  of 
this  action.  Held,  that  the  action  was  barred  by  Clause  8,  Sec- 
tion 3,  Regulation  II.  1805.  Beskut  Sahee,  12th  December, 
1855. 

Held  that  the  Zemindar's  claim  as  against  parties  in  possession 
of  a  grant  of  their  ancestors,  such  possession  being  by  sufferance 
only,  was  not  barred  by  twenty-six  years'  possession.  Shadoram 
Dhoby,  appellant,  17th  December,  1855. 

Note, — Where  there  was  no  written  covenant,  question  whe- 
ther the  receipt  of  a  fixed  quit  rent  for  the  twenty-six  years  is 
not  a  ratification  or  confirmation,  as  per  maxims.  Omnis  ratiha- 
bitio  and  confirmatio  omnes,  adv.  vult.  Probably  this  decision 
does  not  stand  upon  any  firm  basis — ^laches  is  not  sufferance, 
and  then  vigilantibus  non  dormientibus,  is  necessary  for  the 
security  of  parties  under  bond,  fide  titles. 

Held,  that  the  delegate  and  representative  of  the  Pope  is  not 
competent  by  virtue  of  his  ecclesiastical  authority,  to  oust  an 
organized  body  of  ecclesiastics,  professing  the  Roman  Catholic 
religion,  from  their  Church  and  property,  of  which  they  held 
exclusive  possession  for  seventy  years,  any  dispute  between  par- 
ties as  to  the  right  to  hold  and  enjoy  property  like  that  now  in 
suit  must  be  tried  by  the  ordinary  rules  applicable  to  such  de- 
scription of  property.  Dr.  OUiffe,  appellant,  18th  April,  1856 
idem,  8rd  January,  1857,  petitioner. 

Held  in  a  suit  to  resume  and  assess  lands,  in  concurrence  with 
the  lower  Court,  that  possession  unprotected  by  any  lakhirajdar's 
title,  was  possession  by  sufferance  from  year  to  year,  not  creating 
a  bar  by  limitations  as  against  the  Zemindar.  2nd  May,  1856, 
Kenram  Roy,  appellant. 

An  action  instituted  to  set  aside  an  adoption,  twelve  years 
after  the  adoption,  which  had  been  made  with  full  knowledge 
and  in  the  presence  of  the  plaintiflb,  held  to  be  barred  by  limi- 
tations.    26th  May,  1857,  Govindkishore  Roy,  appellant. 
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The  lower  Court  dismissed  the  plaintiff's  action^  foarteen  years 
having  lapsed  subsequently  to  the  20th  of  May^  1829,  the  date 
of  a  conclusive  and  final  decree  ad  rem.  The  appellants  had  sub- 
sequently applied  for  a  review  of  judgment  in  that  case  which 
was  finally  rejected  on  the  28rd  of  April,  1882,  and  they  contest 
the  order  of  the  lower  Court,  as  to  limitations,  maintaining  that 
they  should  count  from  that  date  and  not  as  decided  in  the  lower 
Court.  Held  in  special  appeal,  rejecting  the  petition  of  ap- 
pellants and  affirming  the  decree  below,  that  such  objection  could 
not  be  listened  to— that  if  summary  applications  to  review  judg- 
ments passed  in  regular  suits,  were  to  form  &esh  starting  points 
on  the  calculation  of  the  lapsed  period  required  to  meet  the  rules 
laid  down  in  connection  with  the  statute  of  limitation,  that 
statute  becomes  reduced  to  something  worse  than  a  nullity.  The 
petition  of  jeview  may  be  filed  within  twelve  hours  of  the 
expiration  of  the  twelve  years  constituting  the  legal  interval 
between  the  act  and  the  action,  and  if  the  date  of  the  order 
passed  upon  it  is  to  be  that  from  which  the  right  of  suing 
is  to  be  reckoned,  another  sleep  of  twelve  years  is  at  once 
gained,  and  doubtless  ingenuity  and  cupidity  would,  when  the 
time  of  need  came,  advance  some  plausible  device  to  win  a 
third.  Appeal  dismissed,  Eadirbucksh,  appellant,  1 6th  Septem- 
ber, 1847. 

The  order  of  the  lower  Court  reversed,  the  action  being  barred 
by  limitations  under  every  calculation.  16th  September,  1847, 
Rampershad  Singh,  appellant. 

The  plaintiff  sued  for  possession  of  1J55  biggahs  of  lands, 
which  had  been  resumed  and  settled,  on  the  grounds  of  title  as 
the  Zemindar  in  succession  to  the  original  grantor,  and  with 
whom  the  estate  at  the  time  of  settlement  had  been  originally 
settled  at  full  jummah,  but  subsequently  on  the  recommen- 
dation of  the  Sudder  Board,  the  settlement  was  made  ai-  half 
jummah  with  the  party  in  possession — wherein  the  present  action 
arose,  which  was  dismissed  in  the  lower  Court,  on  the  ground  of 
adverse  possession  in  the  defendant.  In  appeal  held,  that  the 
party  in  possession  was  the  purchaser  from  the  grantee,  who  and 
his  ancestors  had  had  possession  for  seventy  years — such  posses- 
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sion  held  to  create  a  complete  title  by  prescription.  Bajah  Tek* 
narayon  Singh^  appellant^  20tli  March,  1855. 

The  defendants  held  a  jhote  jummah — which  the  plaintiffs 
sued  to  reassess,  and  pleaded  prescriptive  occupancy  from  the 
expiration  of  their  father's  lease  in  1230,  B.  S.  Held,  that  this 
suit  is  barred.  The  defendants'  plea  is  not  preferred  to  establish 
a  prescriptive  right  of  property,  but  to  establish  a  prescriptive 
right  to  hold  at  a  fixed  rent,  which  has  been  paid  without  in- 
crease or  diminution  for  upwards  of  twelve  years,  by  defendants 
and  their  father  as  kudumee  or  khoodkast  ryots.  Section  49, 
Regulation  VIII.  1793,  declares  that  istumrardars,  who  have 
held  their  lands  for  more  than  twelve  years,  at  a  fixed  rent  are 
not  liable  to  be  assessed  with  any  increase  and  a  fortiori  cannot 
be  dispossessed.  Again  under  Clause  2,  Section  2,  Regulation 
XIX.  1793,  no  claim  to  hold  land  exempt  from  the  payment  of 
Revenue,  which  has  been  subjected  to  payment  within  twelve 
years  can  be  heard  in  Court  therefore  declare  the  law  of  li- 
mitation applicable  to  the  action  and  dismissed  with  costs  in  both 
courts.     Ramchund  Pal  Choudry,  appellant,  8th  May,  1855. 

As  against  an  auction  purchaser  the  defendants  who  pleaded 
possession  of  sixty  years,  the  plea  to  continue  to  hold  at  the 
same  fixed  rent,  on  the  basis  of  a  pottah  at  the  original  juma- 
bundee  of  the  24-Pergunnah8,  held  to  be  of  no  avail,  Uth  July, 
1855,  Joynarayon  Bhose,  appellant,  idem,  Puddomonee  Dibya, 
appellant,  Q.  V., — i.  e.  contra  non  valentem  agere  nulla  currit 
prescriptio. 

This  case  was  admitted  to  special  appeal,  on  the  10th  January, 
1855,  under  the  following  certificate,  recorded  by  Sir  R.  Barlow, 
Bart.,  and  Mr.  B.  J.  Colvin : 

"  The  judge  has  decided  this  case  in  rejection  of  the  plaintiff's 
claim;  because  defendants'  lakhiraj  possession  for  upwards  of 
twelve  years  had  been  established,  with  reference  to  the  Privy 
Council's  decree- in  the  case  of  Government  versus  Rajah  of 
Burdwan.  We  admit  the  special  appeal  to  try  its  applicability," 

Moonshee  Ameer  Alee,  Ig  request  of  the  Court  on  the  side  of  the 
lakhiraj dar. — ^The  question  before  the  Court  is,  whether  the  law 
of  limitation  be  applicable  to  claims  on  the  part  of  Zemindars 
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to  resume  rent-free  tenures  of  Less  tbaa  100  biggabs^  Scclion  6^ 
Regulation  XIX.  of  1793^  and  if  it  does  apply^  whether  the 
period  be  twelve  years  or  what  for  suing?  On  a  survey  of  the 
whole  of  the  Regulations,  I  have  no  doubt  that  the  law  of  limita- 
tion does  apply  to  every  sort  of  claim,  and  to  this  twelve  years. 

Rent-free  tenures  are  of  three  kinds— ^r«/,  those  created  before 
1765;  secondly,  before  Ist  December,  1790;  Mrdfy,  after  Ist 
December,  1790.  The  two  first'kinds  have  again  been  distin- 
guished into  those  comprising  more  than  100  biggahs,  which 
belong  to  Government,  Sectbn  7,  and  those  consisting  of  less 
than  100  biggahs,  to  Zemindars,  Section  6 ;  the  question  now 
before  us  relates  to  the  latter.  Look  to  Section  U,  Regulation 
XIX.  of  1793,  which  enacts  that  a  Zemindar,  wishing  to 
resume  lands,  under  Secticm  6^  must  institute  a  suit  to  establish 
his  right  to  rent,  and  declares  him  liable  to  damages,  should  he 
sabject  such  lands  to  the  payment  of  revenue  without  first  ob- 
taining a  decree.  Here  is  not  a  word  about  time  for  suing. 
Now  look  to  Section  12,  and  there  we  find  it  expressly  declared 
that  no  lapse  of  time  shall  bar  a  suit  on  the  part  of  Government 
to  resume  lands  under  Section  7. 

Refer  now  to  Section  10.  There  we  find  that  no  length  of  time 
shall  give  validity  to  rent-free  tenures,  created  after  1st  December, 
1790,  whether  they  consist  of  100  biggahs,  more  or  less. 

We  thus  see  that  the  legislature,  in  Sections  10  and  12,  has 
expressly  provided  that  no  lapse  of  time  shall  bar  the  right  to 
claims  preferred  under  those  Sections,  but  in  Section  11,  the 
legislature  has  not  so  provided  for  claims  preferred  under  Sec- 
tion 6.  The  consequence  is  that  the  general  law  of  limitation. 
Section  14,  Regulation  III.  of  1793,  then  in  force,  was  left  ap- 
plicable to  such  claims.     This  is  my  first  argument.'^ 

Should  the  Zemindar  urge,  that  wliat  is  provided  in  Section 
12,  is  equally  applicable  to  our  claims,  under  Section  6,  I  would 
reply  that  Section  12,  has  been  rescinded  by  Clause  2,  Section  2, 
Regulation   II.   of  1819,   and   the  claim  under   Section  6,  of 

•  By  Sect.  28.  Reg.  X.  1859  actions  of  this  de»criptiou  must  be  prefcn-ed  within 
12  joars  from  the  time  when  the  title  of  the  person  claiming  the  right  to  assess 
ftr^t  accrued.     Vide  also  Sect.  14,  Reg.  XIY.  1869,  proapeetirely. 
3   Y 
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Zemindars  was  upheld  by  Section  8,  of  Regulation  II.  of  1819, 
and  how  the  Zemindar  is  to  proceed  is  laid  down  in  Section  S, 
of  Regulation  II.  of  1819.  Here  again  not  a  word  is  to  be 
founds  regarding  the  application  or  not  of  the  law  of  limitation 
to  claims  to  resume  by  Zemindars.  At  this  time  the  two  laws^ 
Section  14,  Regulation  III.  of  1793^  and  Regulation  II.  of 
1805^  were  in  force.  Hence  the  claims  mnst  be  deemed  subject 
to  the  limitation  of  twelve  years',  for  Regulation  II.  of  1805  is  in- 
applicable  to  claims  of  this  nature.  Such  is  my  second  argument. 

My  third  argument  is ;  on  considering  the  whole  tenor  of  the 
Regulations,  respecting  resumption  of  rent-free  lands,  it  is 
manifest  that  the  right  to  revenue  is  inherent  in  the  Govern- 
ment alone ;  and  that  the  right  to  rent  for  lands  held  rent-free, 
under  100  biggahs,  has  been  graciously  bestowed  on  the  2iemin- 
dars.  The  claim  of  Government,  however,  has  been  limited  to 
sixty  years,  by  Section  2,  Regulation  II.  of  1805.  Since  then 
the  claim  of  Government  has  been  rendered  subject  to  the  law 
of  limitation,  the  claim  of  the  Zemindar,  which  is  derived  from 
it,  under  Section  6,  Regulation  XIX,  of  1793,  must  incon- 
testably  be  subject  to  the  law  of  limitation.  And  the  only  ques« 
tion  which  remains  is,  whether  it  be  the  limitation  of  twelve 
years,  under  Section  14,  Regulation  III.  of  1793,  or  Section  2, 
Regulation  II.  of  1805,  of  sixty  years;  sixty  years  are  declared 
applicable  to  claims  by  Government  alone,  and  in  Section  8, 
Regulation  II.  of  1805  there  is  a  provision  that  a  party  in  pos- 
session for  twelve  years,  derived  from  another  bond  Jlde,  is  pro- 
tected from  every  claim ;  which  shows  that  the  law,  Section  14, 
Regulation  III.  of  1793,  was  upheld  in  force  b;  Regulation  II. 
of  1805.  The  law  therefore  applicable  to  claims  of  Zemindars, 
under  Section  6,  Regulation  XIX.  of  1793,  must  be  Section  14, 
Regulation  III.  of  1793. 

My  fourth  argument  is ;  that  Courts  of  Justice  are  prohibited 
from  hearing  any  claims,  of  whatever  kind,  when  the  cause  of 
Itction  originated  beyond  sixty  years.  How  can  it  then  be  held 
for  a  minute,  that  the  law  of  limitation  is  not  applicable  to  suits 
for  resumption  ?  It  was  on  such  or  a  similar  view  of  the  law, 
that  the  Privy  Council  applied  the  law  of  limitation  to  the  claim 
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of  Government  to  resume  in  the  case  of  the  Rajah  of  6urdwan. 
That  is  the  decision  of  the  hijjhest  Court,  and  the  most  recent. 
The  decision  of  the  Sudder  Court  of  1 848,  which  declared  that 
the  claims  for  resumption  were  not  subject  to  the  laws  of  limita- 
tion, has  thus  been  overruled,  and  is  no  longer  of  effect.  I  have 
only  further  to  show  that  that  precedent  has  been  acknowledged, 
and,  for  that  purpose,  cite  a  decision  of  Mr.  Mills,  a  judge  of  the 
Sudder  Court,  dated  26th  February,  1853,  remanding  a  claim  by 
Government,  and  directing  that  it  be  decided,  with  reference  to 
Regulation  II.  of  1805,  thus  subjecting  it  to  the  law  of  limitation. 

My  fifth  argument; — should  the  Zemindar  plead  that  his 
claim  is  for  rent  and  not  for  possession,  and  that  no  lapse  of  time 
can  affect  the  inherent  right  of  a  Zemindar  to  demand  rent  and 
to  fix  it.  True,  such  a  claim  would  be  valid  against  a  ryot.* 
Rent-free  tenures  were,  however,  excluded  wholly  from  the  set- 
tlement with  the  Zemindars,  and  were  in  no  way  subjected  to 
them— see  Section  36,  Regulation  VIII.  of  1793. 

These  are  my  five  arguments  with  respect  to  claims,  under 
Section  6,  Regulation  XIX.  of  1793.  I  will  now  briefly  discuss 
those  referred  to  in  Section  10,  Regulation  XIX.  of  1793. 

If  a  Zemindar,  foregoing  his  right  to  cancel  the  tenure,  of 
himself  come  into  Court,  his  claim  becomes  subject  to  all  the 
laws  in  force  for  the  hearing  of  suits,  and  consequently  to  the 
law  of  limitation. 

Baboo  Kishenkishore  Ghoae. — The  Zemindar  transferred  the 
right  gratuitously,  and  there  is  no  difference  defined  in  the 
Regulations  of  1793.  The  whole  of  the  proof  is  on  the  defen- 
dant in  these  lakhiraj  cases.  If  the  legislature  had  thought  the 
law  of  limitation  to  apply  in  enacting  Regulation  XIV.  of  1825, 
when  the  sixty  years  had  nearly  elapsed,  and  in  that  is  stated 
that  though  succession  for  ages  existed,  still  the  grant  is  not 
hereditary  unless  so  apparent  in  the  sunnud.  As  to  the  appli- 
cation of  the  law.  Section  14,  Regulation  III.  of  1793,  to  the 
claims  of  lakhirajdars,  it  was  intended,  but  Section  12,  Regula- 
tion XIX.  of  1793,  is  equally  applicable  to  claims  preferred 

•  Sects.  3,  4,  5,  6  and  7,  Act  X.  1859,  protect  the  ryote.    And  Sects.  15  and 
16,  the  dependant  Talooks.    Q.  V. 
3  Y  2 
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under  Sections  6  and  7,  just  as  Section  2,  Clause  2,  is  applicable 
to  tenures  of  100  bi^^ahs  more  or  less ;  if  the  legislature  thought 
the  law  of  limitation  applied  to  Zemindar's  claims,  why  should 
they  have  referred  to  them  in  Regulation  II.  of  1819,  when 
twice  twelve  years  had  elapsed.  The  intention  of  the  legislature, 
with  regard  to  claims  of  this  nature,  are  in  Clauses  3  and  4,  Sec- 
tion 3,  Regulation  XIV.  of  1825.  The  decision  of  the  Privy 
Council  has  no  connection  with  the  point  before  the  Court.  It 
makes  no  mention  of  Zemindars'  claims. 

MooTtskee  Ameer  Alee,  in  reply. — The  pith  of  the  ai^ument  few 
the  Zemindar  is,  that  no  lapse  of  time  applies  to  claims  under 
Section  6,  Regulation  XIX,  of  1793.  If  it  did,  why  enact 
Regulation  XIX.  of  1793,  Regulation  II.  of  1819,  Regulation 
XIV.  of  1825?  This  will  be  cleared  up  by  looking  closely  to 
the  law.  Section  12,  Regulation  XIX.  of  1798,  was  enacted 
because  the  period  of  twelve  years  had  elapsed  from  the  Govern- 
ment's cause  of  action.  It  was  not  exacted  for  the  cas^  under 
Section  6,  for  the  right  of  the  Zemindar  then  originated.  In 
Regulation  II.  of  1819,  no  new  right  was  granted,  mention  of 
them  is  merely  a  matter  of  course.  Every  case  must  be  tried 
according  to  its  own  merits  on  the  law  current ;  Kishenkishore 
has  argued  that  Clauses  3  and  4,  Section  8,  Regulation  XIV.  of 
1825,  refer  to  three  diflPerent  kinds  of  suite,  and  must  be  tried  on 
the  general  rules. 

Since  under  Section  11,  the  Zemindar  is  to  institute  a  suit ; 
what  is  he  to  be  restricted,  subjected  to,  etcept  the  Regulations 
enacted  for  the  guidance  of  those  Courts  ?  When  Regulation  XIV. 
of  1825  was  enacted,  it  was  made  current  for  every  province,  not 
Bengal  alone :  no  specific  peri6d  was  or  could  have  been  declared. 

In  Clause  2,  Section  2,  Regulation  XIX.  of  1798,  the  law 
of  limitation  is  expressly  applied,  Section  14,  Regulation  III. 
of  1793.  It  is  argued  that  this  is  applicable  only  to  lakhirajdars. 
Look  to  Section  30,  Regulation  IT.  of  1819.  iPhere  it  is 
declared  applicable ;  for  both  suits  instituted  by  lakhirajdars  and 
by  zemindars  are  to  be  instituted  and  tried  in  the  same  Manner. 
Can  it  be  contended  that  the  former  is  to  be  barred,  and  the 
latter  not,  by  lapse  of  time  ? 
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It  has  been  argued  that  an  auction-purchaser  for  arrears  has 
a  new  start  for  action^  under  Section  26^  Act  I.  of  184^5.  I 
deny  it ;  they  have  a  right  to  cancel  whatever  has  been  grant- 
ed since  the  decennial  settlement.  The  lakhiraj  tenures  before 
1 790  were  not  ineladed  in  the  decennial  settlement^  and  therefore 
not  referred  to  in  Act  I.  of  1 845 ;  the  tenures  mentioned  in  Section 
6,  Regulation  XIX.  of  1793  were  gratuitous.  In  Regulation  I.  of 
1793,  Section  8,  these  tenures  are  excluded  from  the  settlement ; 
therefore  they  had  no  reference  to  general  rights.  The  tenures 
granted  to  zemindars,  under  Section  6,  were  exclusive  of  the 
settlement,  a  special  right.  They  who  neglected  to  enforce  their 
right  within  12  years,  had  lost  it.  The  auction. purchaser  has  only 
the  general  rights,  not  ^he  special,  which  may  have  been  granted. 

It  has  been  argued  that  the  claim  to  rent  is  every  year  recur- 
ring, and  therefore  the  law  of  limitation  does  not  apply.  It  is 
so  between  a  zemindar  and  his  ryot,  not  so  between  a  lakhir^j- 
dar^  who  is  as  much  a  proprietor  as  the  other,  and  for  t^at  right 
a  suit  must  be  brought  within  12  years. 

The  Grovemment  pleader  has  argued  that  the  zemindar  holds 
by  gratuitous  grant  from  Government,  therefore  the  right  is  the 
same  as  that  of  Government.  Since  he  admits  this,  the  question* 
is  at  an  end.  The  law  of  limitation  does  apply  to  Government 
claims,  and  consequently  to  those  derived  from  Government :  and 
as  Government,  when  they  .had  the  right,  had  it  subject  to  thelimi- 
tation  of  12  years,  and  not  having  exempted  it,  as  they  did  that 
portion  of  the  right  which  it  kept  by  Section  12,  Regulation 
XIX.  of  1793,  the  law  necessarily  applies. 

What  is  the  law  as  to  the  time  of  institution  of  suit  for  land 
less  than  100  biggahs  lakhiraj  by  the  Siemindar  applying  for 
resumption,  under  Section  6,  Regulation  XIX.  of  1793?  No 
doubt  twelve  years  is  the  limit. 

The  course  to  be  pursued  by  a  party  resuming,  is  laid  down  in 
Section  11 ;  I  point  this  out,  as  the  case  now  before  the  Court 
relates  to  Section  6,  and  Section  11  treats  of  Section  6.  No 
period  is  specifically  laid  down  for  suit  in  Section  1 1 ;  the  gene* 
ral  law  applies.  No  law  is  to  be  found,  enlarging  the  period  in 
cases  of  this  nature. 
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Regulation  II.  of  1805  prohibits  any  Court  hearinj}^  a  case 
after  the  lapse  of  sixty  years ;  an  unlimited  period  beyond  sixty 
years  is  not  recognised. 

Quotes  Mr.  Mills^  special  commissioner^  and  also  a  Zemindaree 
case,  Messrs.  Mills  and  Raikes,  5th  December,  1853,  sale  pur- 
chaser, plaintiflf,  sues  after  twelve  years  and  suit  admitted. 
Quotes  Section  36,  Regulation  VIH.  of  1793,  by  which  a  lakhi- 
rajdar  has  a  distinct  and  separate  right;  Section  10,  Regulation 
XIX.  of  1793,  only  applies  to  holdings  after  1790. 

Baboo  Sumboonath  Pundit j  in  support. — ^Ameer  Alee  yesterday 
argued : 

Firsts — Section  6  has  no  special  provisions  for  limitation, 
hence  general  limitation  applies. 

Secondly. — As  the  right  of  Idkhiraj  belonged  to  Government 
and  was  transferred  by  them  to  Zemindars,  these  last  can  have 
no  better  claim  than  Government,  i.  e.  sixty  years. 

Thirdly, — Even  under  general  provisions  of  law,  no  suit  is 
heard  after  sixty  years. 

Fourthly, — As  far  as  their  right  under  Section  6,  or  Section 
10,  Regulation  XIX.  of  1793,  they  too  are  affected  by  Regula- 
tion II.  of  1805. 

I  add  one  point,  a  sale  purchaser  has  twelve  years  from  date  of 
revenue  sale. 

Now,  lands  before  1790,  not  within  the  decennial  settlement 
under  100  biggahs,  were  transferred,  given  2&  favor  to  Zemin- 
dars, and  they  could  resume,  under  Section  6,  by  application  to 
civil  Court  for  their  own  benefit.  Those  after  1790,  of  the  same 
description,  resumable  without  any  application. 

Both  Sections  6  and  10,  give  Zemindars  certain  rights,  the 
latter  applies  no  limitation  time.  Zemindar,  in  absence  of  speci- 
fie  rule,  not  entitled  by  transfer  from  Government,  to  the  right 
exercised  by  the  Government;  privileges  are  not,  as  a  matter  of 
course,  necessarily  transferred. 

Independent  of  the  Privy  Council's  judgment,  the  Govern* 
ment  have  declared  they  have  no  claim  beyond  sixty  years,  Regu- 
lation II.  of  1805,  thus  restricted  the  former  law  of  1793,  Sec- 
tion 14,  which  was  virtually  repealed  by  it. 
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Argues  on  the  decision  of  1S4S,  in  which  the  question  oF  sixty 
years  is  not  touched  upon  with  reference  to  lakhiraj  tenures  pre- 
vious to  1790;  that  period  of  sixty  years  had  not  in  1848 
expired.  Regulation  II.  of  1819,  and  subsequent  laws,  only 
provided  for  the  future ;  it  is  not  conclusive  proof  that  the  pro- 
visions of  that  law  affect  case^  before  the  decennial  settlement,  and 
settle  the  question  of  limitation  as  regards  such  lands. 

The  object  of  Section  8,  Regulation  IX.  of  1825,  is  simply  for 
guidance  of  settlement  officers ;  Section  9,  alone  cannot  affect 
any  amendment  of  Regulation  XIX.  of  1793,  by  subsequent 
law. 

I  now  attach  the  decision  of  184?8,  page  467.  "The  inappli- 
cability, &c.'^ 

The  nature  of  a  mocururee  and  a  lakhiraj  case  of  previous 
date  to  1790  is  distinct.  Limitation  bars  the  right  of  action. 
Under  limitation  mocurureedar  must  admit  the  right  of  his 
opponent  to  something,  but  objects  to  increase.  There  is  no  ad- 
verse,  entirely  adverse,  possession ;  indeed  here  is  a  confession  of 
some  right  by  the  under-tenant. 

Suppose  the  case  of  a  bond  and  interest,  why  should  not  a 
party  sue  for  interest  without  principal? 

So  for  a  kubooleut,  if  not  enforced  for  twelve  years,  and  inter- 
est  for  the  l&th  year  would  not  be  given,  but  the  claim  would  be 
heard. 

It  is  an  admitted  fact  that  in  lakhiraj  and  fixed  rent  tenures, 
if  a  man  has  paid  within  twelve  months,  his  admission  goes 
against  him,  why  should  not  the  converse  be  taken. 

Mr.  Millett^s  inchoate  rules  cannot  be  enforced. 

Mr.  R.  T,  Allan. — Limitation  applies  to  the  crown  and  to  the 
subject.  Sixty  years  is  the  extreme  limit  in  both  cases,  page 
62,  Harington's  Analysis,  to  the  extent  of  which  we  do  not  pre- 
sume to  examine. 

Now  for  the  Regulation  XIX.  of  1793,  read  Section  6,  the 
Zemindar  must  sue  within  given  time  to  resume ;  his  time  is  re- 
stricted, and  not  to  his  pleasure,  for  how  could  ryot  after  lapse  of 
sixty  years  prove  his  deeds  ? 

Reads  page  461   of  1848.  "  By  Clause  1,   Section  2,  Regu- 
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lation  XIX.  of  1793  &c."  As  there  is  no  express  provision, 
wliieh  enlarges  the  period  for  Zemindar's  plaint,  we  maintain 
either  Regnlation  III.  of  1793  or  Regulation  II.  of  1805  must 
apply,  more  especially  as  the  cases  before  1790,  must  be  tried  by 
the  cipil  courts,  in  which  those  laws  are  in  force. 

The  Court  does  not,  in  1848,  consider  a  case  beyond  sixty 
years ;  it  treats  of  twelve  years*  limitation.  Quotes  pag^  483, 
itoor^s  Appeal,  volume  IV.  "  the  right  to  hold  these  vil- 
lages -/^  to  close  of  counsel's  argument.  Of  Clause  2,  Section  £, 
applies  to  that  case  of  Privy  Council,  Clause  3,  Section  3,  of 
Regulation  II.  of  1805  applies  to  ours. 

Baboo  Ramapersaud  Roy,  contra, — Relies  on  the  decision,  20th 
May,  1848,  the  cases  of  this  (Regulation  XIX.)  kind  are  excep- 
tional cases,  not  governed  by  ordinary  rules.  The  three  classes 
of  lakAiraJ  alluded  to  in  it  must  be  considered  together. 

Regulations  I.,  III.,  VIII.  and  XIX.  of  1793,  aU  passed  the 
same  day ;  deductions  from  former  Regulations. 

The  first  1 — 3  prescribe  principles  of  decennial  settlement 
Regulation  XIX. /or  securing  the  rights  of  Government.  Section 
4,  Regulation  XIX.  and  Section  5,  have  merely  reference  to 
liability  to  public  rights. 

Section  2,  Regulation  XIX.  of  1793,  lays  down  rules  for  test^ 
inff  cases  previous  to  1765  twenty -five  years  having  lapsed  alrea- 
dy).  Now  how  can  Section  14,  Regulation  III,  of  1793,  passed 
the  same  day  as  Regulation  XIX.  apply  ?  Inquiry  is  necessary  to 
ascertain  the  bond  fide  possession,  therefore  limitation  is  not  of 
force ;  the  case  must  be  heard. 

Section  14,  Regulation  III.  of  1793,  general  Government 
rule,  and  was  the  only  law  on  the  subject  of  limitation,  till  Regu- 
lation II.  of  1 805  was  enacted  in  modification  of  it,  to  secure 
sixty  years  to  Government. 

Section  3  tests  grants  from  1765  to  1790;  this  too  requires 
an  investigation,  being  above  twelve  years,  say  1770,  whether  it 
be  valid  or  invalid.  There  is  only  one  rule  of  limitation,  as  I 
have  already  observed  for  all  three  classes ;  the  validity  of  each 
depends  on  circumstances,  only  to  be  discovered  by  circumstances 
and  inquiry  to  be  held  under  Sections  2,  3  and  10,  of  Regulation 
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XIX.  of  1798,  which  precludes  the  operation  of  Section    14, 
Regulation  III.  of  1793. 

Sections  6,  7  and  8,  point  out  who  is  to  have  the  benefit  of 
the  inquiries  held  under  Sections  2  and  3,  Regulation  XIX.  of 
1793  ;  the  Zemindar  under  6th,  Government  under  7th  Section. 

Sections  24,  and  25,  idem,  point  out  how  lakhirajdars  are 
to  act  for  recovering  their  right.  Section  26  points  out  such 
lands  subject  to  payment  by  Governor  General,  and  Section  27, 
lays  down  the  penalty  in  failure  of  party  to  register. 

Section  10  of  Regulation  XIX.,  obliges  Zemindar  to  collect 
and  annex  tenures  after  1790.  Does  not  explain  the  limit  in 
Section  11,  of  Regulation  XIX.  of  1793,  but  argues  that  subse- 
quent legislation  shows  the  intention  of  the  legislature  as  to 
period  in  which  a  suit  may  be  brought. 

I  proceed  to  Regulation  II.  of  1805.  My  opponents  have 
argued,  if  Government  have  only  sixty  years,  how  can  Zemindars 
have  more  ?  In  1805  the  period  of  twelve  years  had  lapsed  from 
1790.  The  land-holders  were  in  a  different  position  then  from 
Government.  Why  did  not  Government  rescind  all  the  rules 
of  Regulation  XIX.  at  once,  if  it  was  their  intention  to  make 
twelve  years  limitation  of  force?  twenty-five  years  had  elapsed. 
They  had  already  stopped  themselves  at  sixty  years,  but  they  did 
not  stop  Zemindars  at  that  limit. 

Section  2,  Clause  1  of  Regulation  II.  of  1805,  only  applies 
to  time  for  institution  of  suits^br  public  demands  within  sixty 
years,  not  to  resumption  cases  at  all  between  private  parties,  which 
are  laid  down  in  Section  8  of  that  law. 

Legislation  had  already  provided  for  resumption  lakhiraj  by 
Regulation  XIX.  of  1793 ;  Act  I.  of  1845  therefore  provides 
for  mocururee  resumptions.  Another  course.  Regulation  XIX. 
of  1793,  is  to  be  pursued  for  resumption  of  illegal  mocururee, 
&c.  The  exceptions  in  Section  26,  of  Act  I.  of  1845,  are 
secured  for  an  auction  purchaser.* 

Regulation  II.  of  1819  requires  sunnuds  to  be  sent  to  col- 
lector, though  the  period  in  Section  14,  Regulation  III.  of  1793, 

•  Vide  SecUons  4,  5,  15,  27,  28,  Seg.  IX.  1859,  Sect.  1,  cl.  14^  Beg.  XIY* 
1859. 
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hds  long  lapsed ;  how  then  can  it  be  said  that  though  the  law 
recognises  a  course  of  action  afler  thirty  years^  that  Section  14^ 
llegolation  III.  of  1793  applies  to  such.  All  Zenodndars  and 
proprietors  are  directed  to  establish  their  Idkhiraj  right  thos  by 
express  law. 

The  uniform  interpretation  of  the  law  and  the  decisions  of  the 
Court  up  to  1840,  give  the  construction  for  which  I  contend. 
Befers  to  Mr.  Millett's  note  confirming  the  view  counsel  takes. 

Messrs.  Jackson^  Mills  and  Mytton,  23rd  August^  1852,  Sud- 
der  Dewanny  Adawlut,  after  receipt  of  Privy  Councils  decree  in 
Raja  of  Burdwan's  case.  That  case  is  not^  applicable  to  this. 
Government  sued  the  Raja,  who  pleaded  in  England  lapse  of 
sixty  years.  Regulation  II.  of  1805,  especially  shuts  them  out^ 
This  case  is  a  Zemindar's  against  a  lakhirajdar,  under  Begula- 
tion  XIX.  of  1793. 

Mr.  Montriou,  in  support  of  Baboo  Ramapersaud  Roy. — The 
question  is  whether  Section  6,  Regulation  XIX.  of  1793,  gives 
the  Zemindar  power  to  sue  after  twelve  years  from  time  ot^ant, 
that  is  after  1765  and  before  1790,  viz, ^  from  tie  time  the  Govern* 
ment  could  themselves  have  sued,  and  the  wrongful  grant  had  been 
made.  The  lakhirajdar,  the  opposite  party,  assumes  there  was 
a  limited  benefit  only  given  to  Zemindars  to  claim  within  twelve 
years,  that  there  was  adverse  possession  and  a  remedy  when  the 
wrong  commenced. 

The  object  now  is  either :  First. — ^To  reverse  decision  of  1848. 

Secondly. — To  act  on  privy  council  judgment. 

Thirdly. — ^To  test  them  as  res  Integra,  without  reference  to  any 
decisions. 

The  legislature,  since  1793,  has  explained  the  law  adopted  by 
the  judges  in  1848. 

Reads  Raja  of  Burdwan's  case,  appellant ;  the  judgment  was 
before  the  Privy  Council  in  favor  of  Government,  see  page  508, 
Volume  IV. 

The  Privy  Council  decided  on  revenue  matter,  the  civil  courts 
have  applied  for  review  in  reference  to  civil  law. 

This  Court,  in  1848,  came  to  a  decision,  can  the  Court  on  the 
same  point  come  to  another  ? 
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Tins  Court  can  only  now  take  np  the  case  as  r€8  iniegra;  the 
limitation  was  not  dealt  with  by  Privy  Council ;  that  decision 
had  reference  to  the  collector's  decision^  not  to  a  civil  court's 
decision.     What  was  the  position  of  Zemindars  in  1793? 

Why  was  the  boon  in  1793  of  assessing  under  100  biggahs 
given  to  Zemindars  ?  Quotes  supplement  Sir  Edward  Colebrooke's 
Digest,  page  175. 

On  the  1st  December,  1790,  rules  regarding  lakJdraj  lands 
were  passed,  and  Section  6  of  those  rules  gives  rupees  100  on 
portions  of  villages. 

In  1793  the  Home  Government  sent  out  proclamation,  and 
it  reached  Bengal. 

Lord  Cornwillis  coaxed  the  Zemindars,  by  recalling  what  ho 
said  in  1788;  in  1793,  Regulation  XIX.  gave  back  the  lands 
below  100  biggahs  to  Zemindar. 

Then,  1st  May,  1793,  all  the  Regulations  adverting  to  all  sorts 
of  criminal,  revenue,  civil  law  and  practice,  came  into  force  at 
once.  These  must  all  be  considered  as  one  iupari  materie.  In 
English  law  the  whole  session  is  one  day,  but  as  to  these  Regu* 
lations,  reference  is  made  backwards  and  forwards,  one  Regula* 
tion  to  another,  and  the  whole  must  be  considered  one  law.  The 
constructions  and  Regulation  YII.  of  1 703,  speak  of  all  these  as 
one  Regulation  i  it  refers  to  pleaders. 

There  is  certainly  some  inconsistency  in  the  wording  of  all 
these  laws,  they  allude  to  the  future,  past  and  present,  the  fram- 
er  considering  what  he  was  at  the  moment  about,  not  how 
other  Regulations  bore  upon  it. 

Therefore  we  must  not  look  to  other  Regulations  for  the  mean* 
ing,  but  to  the  Regulation  itself  to  ascertain  its  meaning. 

I  will  now  speak  of  rule  of  construction  of  statutes.  General 
rule  is  the  intent  of  the  maker  of  the  law  as  derived  from  his 
wyrds^  See  XII.  chapter  Fortuatus  Dwavis.  Contemporaneous 
exposition  of  the  law  should  be  looked  to ;  another  guide  is, 
what  is  the  state  of  the  ^^^law,  r.  e.  of  1793,  though  the  other 
party  say  there  was  then  no  law  ? 

But  though  there  is  inconsistency  in  the  laws  of  1793,  were 
the  lawyers  bound  to  say  a  Zemindar  in  1775  could  oust  au 
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illegal  holder  of  laJchiraj?  Does  it  necessarily  follow  that  section 
14  of  Refipilation  III.  limits  a  Zemindar  to  twelve  years  to 
resume  ?  The  second  number  of  the  Section^  no  doubt  refers  to 
other  than  the  Zemindar's  claims  to  resumption.  I  argue  that 
for  less  than  lOO  biggahs  before,  in  1793,  a  Zemindar  could  go 
to  the  collector  and  resume  an  invalid  lahhiraj  ;  the  change  from 
the  collector  to  the  judge  does  not  deprive  the  Zemindar  of  what 
he  had  before.  Would  the  then  Government  have  deprived  the 
Zemindar  thus  by  inference  ?  Reference  being  had  to  previous 
acts  of  the  legislature,  would  there  not  have  been  some  distinct^ 
clear  and  specific  legislation  to  show  the  Zemindar  was  deprived^ 
whose  case,  as  regards  rent  below  100  biggahs^  had  been  separ- 
ated from  the  public  rights  ? 

As  to  provisions  of  Section  12,  Regulation  XIX.  of  1793,  it 
cannot  be  said  because  Government,  by  Regulation  II.  of  IS05, 
bound  themselves  to  limitation,  it  does  not  follow  that  the  Ze- 
mindars  are  also  bound.  Section  6,  does  not  mention  any  limita- 
tion as  to  the  lands  therein  given  to  Zemindars ;  we  do  not 
contend  we  can  sue  after  sixty  years,  we  must  put  ourselves  as 
though  standing  in  1794. 

In  Section  11,  there  is  no  specific  period  of  limitation  for  re- 
sumption of  illegal  grants.  Section  26,  Regulation  XIX.,  also 
is  silent  on  the  point  of  limitation,  and  allows  the  Zemindar  to 
assess  the  lands  if  no  registry  effected. 

Quotes  Cowper*8  reports. 

Lord  Mansfield's  (page  275)  reports.  Court  of  King's  Bench 
A.  D.  1774. 

Baioo  Kishenkishore  Ohote,  in  support  of  Zemindar. — The  100 
biggahs  were  given  by  Government  for  benefit  of  Zemindar ;  the 
onus  in  lahhiraj  is  upon  defendant,  contrary  to  ordinary  practice 
of  Court.  If  the  Regulation  meant  the  limitation  law  to  apply, 
then  Regulation  XI Y.  of  1825,  which  was  the  extreme  limit  of 
sixty  years,  is  useless,  for  Section  8,  Clause  4  says,  it  shall  not 
be  hereditary  lahhiraj  unless  sunnud  be  valid. 

Clause  2,  Section  2,  Regulation  XIX.  of  1793,  says,  if  a  ryot 
has  paid  malgoozaree  within  twelve  years,  his  title  to  hold 
lahhiraj  is  invalid;  by  Section  1%,  public  demands  are  at  all 


Digitized  by 


Google 


541 

times  good.  Regulation  XIX.  never  contemplated  limitation  in 
pre-emption.  Claose  2^  Section  2  applies  to  Zemindar  as  well  as 
the  Government. 

Section  30,  Regulation  II.  of  1819  applies  especially  to  Zemin- 
dars; if  Section  14,  Regulation  III.  of  1793  applied  to  such 
resumptions,  cut  bono  Regulation  II.  of  1819. 

By  Section  3,  Regulation  XIV.  of  1825,  Clauses  3  and  4,  a 
special  course  of  investigation  for  proof  of  inheritance  to  lakhi^ 
raj  land  is  necessary,  not  the  ordinary  rules  of  limitation. 

There  are  precedents  for  barring  limitation.  No  new  law  has 
been  passed,  therefore  precedents  are  conclusive. 

In  the  Privy  Council,  the  judges  calculated  from  1765,  not 
from  date  of  death  of  lakhirajdar,  of  the  party  then  in  posses- 
sion, hence  the  Privy  Council's  mistake  ,*  the  view  of  the  law 
taken  in  this  country,  the  death  of  dakhilkar  was  never  pleaded 
before  the  commissioner  under  Regulation  III.  of  1828  even. 

Moonshee  Ameer  Alee  in  reply. — It  has  been  argued  what  is 
the  use  of  Regulation  XIV.  of  1825  and  11.  of  1819,  as  being 
long  beyond  time  ? 

Section  11,  Regulation  XIX.  binds  the  Zemindar  to  twelve 
years  for  recovery  of  rights  under  Section  6,  Regulation  XIX. 
The  Zemindars  argued  no  new  rights  by  Regulation  XIY.  of  1825 
and  I L  of  1819,  no  enlargement  of  period  for  institution  of  suit. 

Clause  2,  Section  8,  Regulation  XIV.  of  1825  is  after  lapse 
of  sixty  years,  but  it  was  made  current  throughout  the  territo- 
ries of  the  Government. 

The  sale  law,  Act  I.  of  1845,  gives  purchaser  general  rights, 
whereas  under  Regulation  I.  Clause  3,  Section  8,  of  1793,  or 
Section  36  of  Regulation  YIII.  of  1793,  and  2iemindar  under 
Section  6,  Regulation  XIX.  of  1793,  he  has  a  special  not  general 
right. 

Regulation  II.  of  1805  applies  to  the  Courts;  there  it  is 
nowhere  shown  an  enlarged  period  is  given,  in  excess  of  Section 
14,  Regulation  III.  of  1793  to  Zemindars. 

Judgment. 

Mr.  a.  Dick. — ^The  question  in  the  case  before  us,  is  whether 
the  law  of  limitation  be  applicable  to  claims  on  the  part  of  the 
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original  Zemindars  and  their  successors  to  resume  rent-free  ten- 
ures of  less  than  lOO  biggahs^  made  over  to  them  by  Section  6, 
Regulation  XIX.  of  1 793.  The  right  of  Zemindars  to  assess  lands 
under  1 00  biggahs^  held  rent-free,  was  granted  to  them  by  Sec- 
tion 6  of  Regulation  XIX.  of  1793,  and  it  was  subjected  to  a 
suit  for  it  in  the  civil  court,  by  Section  II,  Regulation  XIX.  of 
1793. 

Regulation  XIX.  of  1793,  so  far  as  regards  lands  alienated 
previous  to  the  1st  December,  1790,  respects  only  their  liability 
to  the  payment  of  revenue — see  Section  4,  Regulation  XIX.  of 
1 793.  The  proprietary  right,  in  such  lands,  is  to  be  considered 
a  matter  of  a  private  nature,  to  be  determined  by  the  courts  of 
dewannee. 

Section  5,  Regulation  XIX.  of  1793,  declares  the  right  of 
Government,  agreeably  to  former  usage,  to  dispossess  the  holder 
of  the  tenure,  and  assess  the  land.  The  Government  therefore 
was  not  amenable  to  the  courts  of  justice,  in  enforcing  their 
right  before  1793 ;  when  by  Section  12,  'they  subjected  them- 
selves to  the  courts  of  justice,  with  the  exemption  expressed  of 
the  law  of  limitation. 

When,  however.  Government  made  over  their  right  to  resump- 
tion of  rent-free  tenures  not  exceeding  lOO  biggahs  to  Zemindars, 
they  did  not  exempt  them  from  the  general  law  of  limitation. 
The  Zemindar,  therefore,  was  und^r  a  necessity  of  preferring  his 
right  to  resume  to  a  court  of  justice,  within  twelve  years  from 
the  time  he  had  that  right.  The  Government  was  not  obliged 
to  have  recourse  to  the  courts  of  justice  to  resume,  until  they 
subjected  themselves  to  a  suit,  by  Section  12,  Regulation  XIX. 
of  1793,  and  then  they  expressly  exempted  themselves  from  the 
limitation  lawa. 

The  general  law  of  limitation  of  twelve  years  therefore  began 
to  run  from  the  date  of  Regulation  XIX.  with  respect  to  the 
Zemindars,  the  date  of  the  gratuity  to  them.  Before  that, 
Government  were  not  subject  to  it,  and  from  that  date  only  had 
subjected  themselves  to  it  and  exempted  themselves  from  it ; 
Section  12,  Regulation  XIX.  of  1798. 

The  date,  therefore,  of  the  cause  of  action  to  the  ZSemindar,  to 
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exact  revenue  from  a  lakhirajdar^  was  the  date  qF  the  passing  of 
Regulation  XIX.  of  1793^  subject  to  the  general  law  of  limita- 
tion of  twelve  yeara.  If  he  or  his  successor  did  not  bring  a  suit 
to  claim  his  right  within  twelve  years,  he  had  foregone  his 
right,  and  was  out  of  court,  could  not  be  heard.  In  my  opinion 
the  question  has  been  correctly  and  ably  placed  before  the  Court, 
and  lucidly  and  logically  argued  by  Moonshee  Ameer  Alee. 

The  Government's  right  to  resume  by  suit  was  in  1805,  Regu- 
lation II.  limited  to  sixty  years.  The  subjection  of  the  2ie- 
mindar  to  the  general  law  of  limitation  of  twelve  years  \fas  never 
abrogated,  nor  extended,  nor  any  wise  amended.  It  has  been 
urged  that,  as  under  Regulation  XIX.  of  1793,  the  only  ques* 
tion  for  suit  was  the  liability  of  the  alienated  land  to  payment  of 
revenue,  there  could  be  no  conflict  of  adverse  titles  or  rights  to 
raise  the  point  of  limitation.  If  so,  why  did  the  legislature 
exempt  the  claims  of  Government  from  the  law  of  limitation 
expressly  by  Section  12,  Regulation  XIX.  of  1793  ?  This  simple 
fact  disposes  of  all  the  following  conjectural  reasoning  on  the 
point. 

No  doubt  the  course  of  decisions  has  been,  that  the  law  of 
limitation  was  inapplicable  to  suits,  either  for  assessment  of 
lands  held  rent-free,  or  held  on  a  fixed  quit-rent  preferred  by  a 
Zemindar,  the  locum  tenena  of  Government ;  while  the  law  de- 
clared that  suits  for  assessment,  or  for  any  public  right,  were 
subject  to  limitation  when  preferred  by  Government  1 

The  proposition  referred  to  of  Mr.  Millett,  manifests,  beyond 
doubt,  that  there  was  no  law  exempting  Zemindars  from  the 
general  law  of  limitation  in  instituting  suits  to  resume  rent-free 
tenures :  for  he,  in  fact,  proposed  virtually  to  re-enact  Section 
12  for  the  benefit  of  Zemindars ;  notwithstanding  it  had  been 
abrogated  with  respect  to  Government,  from  whom  the  Zemin- 
dars derived  their  right.  The  decision  of  the  Privy  Council,  in 
the  appeal  of  Maha  Raja  of  Burdwan,  I  consider  importantly  in 
point :  and  subversive  of  the  reasoning  on  the  long  course  of 
decisions  of  the  Sudder  Court,  which  it  would  l>e  mischievous  to 
overrule.  In  the  special  commission  for  the  trial  of  Government 
resumption  suits,  the  universal  practice  was  to  hold,  that  the 
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law  of  limitation  did  not  apply,  yet  the  Privy  Council,  on  the 
reasoning  in  a  single  decision  of  one  of  those  special  courts,  gave 
judgment  that  the  law  of  limitation  did  apply.  I  can  see  no 
monstrous  inconsistency  (as  has  been  set  forth  by  Mr.  Montriou) 
in  enacting,  by  Section  6,  Regulation  XIX.  of  1793,  that  Ze- 
mindars should  be  entitled  to  any  revenue  recoverable  by  them 
from  lands  under  100  biggahs  alienated  and  held  rent-free^  not- 
withstanding anything  said  in  Section  8,  Regulation  I.  of  1793. 
It  had  declared  that  the  assessment,  which  might  be  imposed  on 
all  lands  alienated,  and  not  paying  revenue,  should  belong  to 
Government.  The  revenue  derivable  from  these  lands  had  not 
been  included  in  the  settlement  with  the  Zemindars,  and  conse- 
quently did  not  belong  to  them ;  but  remained  the  property  of 
the  State.  The  State,  however,  conferred  the  revenue  recover- 
able from  them  to  the  extent  of  100  biggahs  gratuitously  to 
Zemindars.  Here  is  no  inconsistency,  no  incongruity,  no  effac- 
ing of  one  enactment  by  another. 

The  Government  pleader,  Baboo  Ramapersaud,  has  contended 
that  the  right  of  property  is  not  in  issue  in  cases  for  resumption, 
any  more  than  in  suits  for  assessment.  How  does  this  tally 
with  his  oft-quoted  decision  of  1848?  ''The  grantees^  in  the 
former  case  (those  of  Section  10,  Regulation  XIX.  of  1793) 
have  no  right  under  any  length  of  possession,  either  to  the  pro- 
perty in  the  soil,  or  the  rents  of  it.  The  grantees  in  the  latter 
case  (of  Section  3,  Regulation  XIX.  of  1798)  have  a  right  to 
both.'' 

I  do  not,  however,  admit  the  inapplicability  of  the  law  of  limi- 
tation to  assessment  suits,  or  for  cancelling  mocururee  grants. 
I  have  at  great  length,  and  with  my  utmost  ability,  set  forth  my 
reasoning  on  the  pointy  in  the  case  of  Meertunjoy  Shah  and 
others,  veniM  Gopeelal  Thakoor,  pages  218.19-20,  Sudder  De- 
wanny  Reports,  volume  VII.  It  will  suffice  to  repeat  here,  that 
under  Clause  2,  Section  2,  Regulation  II.  of  1805,  no  claim  of 
Government  for  the  assessment  of  land  held  exempt  from  the 
public  revenue,  or  for  the  recovery  of  arrears,  or  for  any  public 
right,  can  be  heard  beyond  the  period  of  sixty  years  from  and 
after  the  cause  of  action.    It  is  a  fact,  therefore,  that  a  suit  by 


Digitized  by 


Google 


645 

Government  for  the  assessment  of  land,  held  rent-free,  is  subject 
to  the  law  of  limitation.  Can  it  then  be  consistently  maintained, 
that  a  suit  for  assessment  of  land  held  rent-free,  that  is  for  resump- 
tion by  a  Zemindar,  who  stands  in  the  place  of  Government, 
from  whose  right  his  is  derivative,  is  not  subject  to  any  law  of 
limitation?  Or  that  a  suit  to  assess  lands  paying  a  fixed  quit- 
rent,  is  not  subject  to  the  law  of  limitation,  when  a  suit  to  assess 
lands  held  rent-free,  is  subject  to  such  law  ? 

To  adopt  the  words  of  the  decision  of  1848  "  conversely," 
The  claim  in  both  cases  is  to  assess  ;  and  there  is  no  reason  why 
the  principle  (or  rather  ^<^  fact)  which  has  been  applied  to  the 
one  case,  should  not  be  applicable  to  the  other.  The  principle 
applied  in  the  decision  of  1848,  is  an  opinion  of  the  judges :  the 
fact  I  have  applied,  is  a  positive  law  in  force. 

I  make  no  observations  with  regard  to  the  right  of  auction- 
purchasers  of  lands  sold  for  arrears  of  revenue  to  resume,  being 
subject  to  the  law  of  limitation,  as  the  question  is  not  judicially 
before  us  in  this  case.  I  think,  however,  the  reasoning  of 
Ameer  Alee  on  the  point  is  conclusive.  I  hold  the  law  of  limi- 
tation to  be  applicable  to  original  landholders,  their  heirs  and 
successors. 

Sir  Robert  Barlow. — In  order  to  understand  the  merits  of 
this  case,  reference  must  be  had  to  the  state  of  the  law  at  the 
earliest  period  after  the  Company's  accession  to  the  dewannee. 

In  the  resolutions  and  rules  for  the  administration  of  justice, 
passed  in  the  years  A.  D.  1772,  and  1780-81-87,  provision  is 
made  for  the  trial  of  contested  civil  rights,  and  the  determina- 
tion of  them  by  the  provincial  Courts  of  Dewanny  in  August, 
1772,  by  the  superintendent  of  Dewanny  Adawlut  in  April, 
1780,  by  the  am^ded  rules  of  July,  1781,  and  by  the  additional 
revising  rules  of  1787,  in  revocation  of  all  former  Resolutions, 
Regulations,  or  orders  of  the  President  and  Council,  or  of  the 
Governor  General  and  Council.  The  twelve  years'  limitation 
law  is  to  be  found  in  each  of  these  systems,  and  was  from  them, 
imported  into  the  Regulation  of  1793,  when  the  civil  law  was 
first  formally  promulgated  as  a  code  for  the  guidance  of  the  civil 
courts  established  by  the  legislature  of  that  year. 
4  A 
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In  1793,  however,  a  right  of  a  very  peculiar  nature  was  created 
and  bestowed  on  the  Zemindars,  by  Section  6,  Regulation  XIX. 
of  that  year,  which  empowered  them  to  sue  for  assessment  of 
lands  not  exceeding  100  biggahs,  held  under  an  invalid  lakhiraj 
title,  within  the  limits  of  their  several  decennially  settled  estates. 
The  boon  was  granted  by  the  Honorable  Company,  by  the  Re- 
gulation which  entitled  the  Gk)vernment  to  the  same  rights  over 
lands  in  excess  of  100  biggahs. 

Section  3,  of  Regulation  XIX.  last  quoted,  declared  lands,  held 
under  grants  made  since  12th  August,  1765,  and  previous  to  the 
1st  December,  1790,  invalid,  unless  confirmed  by  the  Govern- 
ment, and  they  became  liable  to  payment  of  revenue. 

The  right  to  assess  rents  on  lands  not  exceeding  100  biggahs, 
was  given  to  Zemindars,  and  by  Section  11,  they  ase  to  institute 
suits  for  recovery  of  it  in  the  Dewannee  Courts,  no  limitation 
being  in  the  law  specifically  laid  down  for  commencement  of 
such  an  action. 

Section  14?,  of  Regulation  III.  of  1793,  was  passed  on  the 
same  day  as  Regulation  XIX.  on  the  Xst  May,  and  enacts  that 
no  suit  shall  be  heard  '^  if  the  cause  of  action  shcUl  have  arisen 
twelve  years  before  any  suit  shall  have  been  commenced  on  account 
of  it.'' 

By  Regulation  XIX.  the  legislature  in  1793,  for  the  first  time, 
created  a  new  class  of  cases,  not  referred  to  in  the  limitation  laws 
of  1772  to  1787,  for  right  of  action  as  regards  resumption  of  any 
illegal  lakhiraj  tenures  under  100  biggahs,  by  Zemindars,  which 
did  not  exist  before  1793. 

That  right  was,  however,  then  granted,  and  SSemindars  were 
allowed  to  better  themselves  by  looking  to  the  validity  or  other- 
wise of  grants  between  12th  August,  1765,  and  1st  December, 
1790,  under  Sections  6,  and  11,  while  the  Government  itself,  by 
Section  7,  of  the  Regulation,  also  claimed  right  of  assessment 
upon  lands  held  under  similar  illegal  tenures,  but  the  law  no- 
where prescribed,  as  regards  them,  the  necessity  of  an  action 
within  twelve  years  from  the  date  of  the  enactment. 

It  is  true  that  the  right  of  action  was  given  in  1793,  but  the 
cause  of  action  was,  by  the  specification  of  August,  1765,  thrown 
back  twenty-five  years ;  and  if  Section  14,  of  Regulation  III. 
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was  to  be  of  any  force  in  such  cases^  the  right  of  action  was 
already  gone  at  the  very  time  it  was  said  to  have  been  given. 
But  could  Section  14^  can  any  law^  have  retrospective  effect^ 
without  a  clear  and  distinct  provision  that  such  is  the  intention 
of  the  framer  of  the  law  ?  I  apprehend  it  cannot,  and  if  it  be  so, 
tbeu  neither  can  Section  14,  of  Regulation  III.  bear  upon  the 
question  more  than  the  codes  antecedent  to  1793*  These  last 
could  not  provide  for  the  case  under  consideration ;  for  on  the 
Ist  of  May,  1793,  only,  the  new  right  of  action  was  created,  and 
on  the  same  1st  of  May  the  old  codes  became  inoperative. 

Since  1793,  certainly  no  law  has  been  cited  to  prove  the  short 
limitation  is  applicable  to  the  case  in  point,  while  the  extended 
period  claimed  by  the  Zemindars  has  always  been  accorded  to 
them,  by  the  spirit  of  legislation  and  the  construction  and  prac- 
tice of  the  courts. 

As  I  was  one  of  the  judges*  on  the  bench  when  the  decision 
of  the  iOth  May,  1848,  was  passed,  I  must  notice  one  or  two  of 
the  arguments  used  on  the  present  occasion. 

The  precedent,  upon  which  the  lower  courts  have  relied,  and 
upon  which  this  special  appeal  was  admitted,  is  that  of  the  Raja 
of  Burdwan  venus  Government,  decided  by  Her  Majesty^s  Privy 
Council  on  21st  June,  1851 ;  judgment  was  given  in  favor  of  the 
appellant  upon  proof  of  lapse  of  siyity  years  from  date  of  cause  of  ac- 
tion, by  which  the  respondent  was  held  to  be  concluded  under  Re- 
gulation II.  of  1805.  The  decision  of  the  Sudder  Dewanny  Adaw- 
lut  of  1848,t  had  reference  only  to  lapse  of  twelve  years  and  to 
Section  14,  Regulation  III.  of  1793,  the  general  law  of  limitation 
in  the  courts  of  the  Honorable  East  India  Company,  and  declar- 
ed that  that  law  did  not  apply  to  suits  by  Zemindars  for  the 
assessment  of  lands  held  under  Section  6,  Regulation  XIX.  on 
invalid  lakhiraj  titles.  The  collector's  decision  was  of  January, 
1843,  that  of  the  judge,  January,  1845,  so  that  the  sixty  years' 
limitation  could  not  possibly  arise  in  the  case,  and  the  Privy 
Council  decision  is  not  in  consequence  in  point  in  the  case  noted.  | 

•  Present :  Mr.  Tacker,  Sir  R.  Barlow,  Bart.,  Mr.  J.  A.  F.  Hawkins, 
t  Sheikh  ShafyutooUah  v^rtui  Jejkishen  Mookerjea,  plaintiff,  respondent. 
X  Gungadhur   Banerjea,  appellant,  versut  Satcowree  Sircar,  respondent,  now 
before  the  Court. 
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The  issue  before  as  is^  whether  lakkiraj  grants  between  12tii 
August^  17H5  and  the  1st  December^  1790^  can  be  contested  by 
Zemindars  seeking  to  resume,  the  period  of  twelve  years  present* 
ed  by  Section  14,  Regulation  III.  of  1793,  notwithstanding  ? 

But  if  by  the  general  law  of  limitation  of  1793,  twelve  years 
was  intended  by  the  legislature  of  that  time,  to  be  enforced 
against  such  suits  by  Zemindars,  any  declaration  in  their  favor, 
in  regard  to  lands  not  exceeding  100  beegas,  was  absolutely  a 
nullity,  and  the  privilege  preferred  a  snare,  for  twice  twelve 
years  had  actually  lapsed  when  Regulation  III.  of  1793  was 
passed,  and  no  action  to  set  aside  an  illegal  lakkiraj  from 
August  1705  to  August,  1777,  and  again  from  the  latter  date  to 
1790,  brought  by  a  Zemindar,  could  be  entertained  in  the 
Courts  in  1793,  when  both  Regulations  III.  and  XIX.  were 
passed  on  the  1st  May. 

From  this  it  may  be  reasonably  inferred  that  resumption  claims 
by  Zemindars  were  not  held  by  the  authorities,  who  enacted  the 
Regulations  of  that  year  to  come  under  the  scope  of  the  general 
law.  Regulation  III. ;  but  were  considered  exceptional  cases, 
and  treated  as  such. 

Much  stress  has,  in  the  course  of  the  argument,  been  laid  on 
Regulation  II.  of  1805.  It  is  true  that  Government  by  Clause 
2,  Section  2,  limited  their  own  power  to  sue  to  sixty  years,  in  all 
cases.  But  there  is  a  very  remarkable  passage  in  Clause  1,  which 
runs,  *'  the  limitation  of  twelve  years,  for  commencement  of  civil 
suits  under  certain  provisions  and  exceptions,  which,  in  pursu- 
ance of  former  rules  of  practice,  has  been  continued  and  prescrib- 
ed by  Section  14,  Regulation  III.  of  1793/' &c.,  I  would  ask 
what  are  these  "  exceptional  cases*'  thus  referred  to,  and  is  there 
in  any  part  of  Regulation  II.  any  provision  made  for  the  dis- 
posal  of  them  ?  A  special  right  of  action  is,  by  Section  6,  Regu- 
lation XIX.  1793,  given  to  Zemindars  for  rent  of  lands  not 
exceeding  100  biggahs;  how  could  this  right  be  asserted  on  the 
supposition  that  the  twelve  years  law  was  intended  to  be,  and 
was,  applicable  to  such  cases  by  the  then  legislature  ?  Though 
Clause  3,  Section  3,  Regulation  II.  of  1805  repeats  the  injunc- 
tions of  Section  14,  Regulation  III.  of  1793,  in  respect  of  a 
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peculiar  class  of  cases^  and  restricts  Government — see  Clause  2, 
Section  2, — to  sixty  years  in  every  case,  while  it  extends  the 
right  of  individuals  under  certain  circumstances  of  fraud,  &c., 
to  sue  within  sixty  years,  it  remains  silent  altogether  as  to  time 
for  the  institution  of  the  "  exceptional  cases^^  referred  to  in 
Clause  1,  Section  2.  Now  what  were  these  exceptional  cases, 
cases  not  governed  by  the  general  limitation  ?  I  apprehend  they 
must  have  been  none  other  than  those  spoken  of  in  Section  6, 
Regulation  XIX.  of  1793,  regarding  rents  of  land  not  exceed- 
ing 100  biggahs  declared  to  be  the  right  of  the  Zemindar  after 
resumption,  by  suit  under  Section  1 1 ;  for  otherwise,  the  boon 
then  conferred  by  Government  on  the  Zemindars  in  regard  to 
such  lands  was,  on  the  very  same  day  that  it  was  granted,  re- 
voked. The  marginal  note  prepared  by  Mr.  Harrington,  and  to 
be  found  at  the  foot  of  page  494,  volume  II.  of  his  valuable  analy- 
sis of  the  Regulations,*  points  out  the  nature  of  this  boon,  which 
while  it  enabled  the  Zemindar  to  meet  his  responsibilities  with 
greater  promptitude,  also  rendered  the  revenue  of  Government 
more  secure.  Lands  not  exceeding  1 00  biggahs  in  all  the  es- 
tates, not  having  been  subjected  by  the  decennial  settlement  to 


*  From  the  terms  and  general  t^nor  of  this  Section,  it  seems  evident  that 
revenue,  or  rather  rent,  assessable  on  land,  not  exceeding  100  biggahs,  is  meant  to 
be  assigned  to  the  person  responsible  for  the  public  revenue  of  the  estate,  in 
which  the  land  may  be  situated.  Article  6  of  the  Begulation,  passed  on  the  1st 
December,  1790,  where  bj  the  revenue  assessed  on  portions  of  villages,  not  exceed- 
ing 100  Sicca  rupees  per  annum,  was  declared  to  belong  to  the  person  responsi- 
ble to  Government  for  the  revenue  of  such  villages,  whether  he  bo  zemindar  or 
farmer,  also  corroborates  this  construction  and,  it  is  further  confirmed  by  a  remark 
in  the  public  minute,  on  which  these  Begulations  were  founded,  that  "  the  reve^ 
nue  anting  firom  these  little  spote  will  lighten  the  assesement  upon  the  viUageSy  and 
consequently  render  it  more  secure ;"  which  would  not  be  the  case,  if  any  person, 
not  answerable  for  the  public  assessment,  were  to  receive  the  rent  assessed  upon 
the  small  spots  of  land  referred  to.  Yet  dependent  talookdars,  viz.,  talookdars 
who,  as  under-tenants,  pay  rent  to  zemindars,  and  who  consequently  are  not 
responsible  for  the  revenue  payable  to  Government,  (unless  the  rent  demandable 
from  them  by  the  officers  of  Government  during  a  khas  collection  can  be  so  con- 
sidered) appear  to  be  recognised  in  Sections  9  and  11,  (subsequently  cited)  as 
entitled,  with  supei  ior  land-holders  and  sudder  farmers,  to  sue  for  and  receive 
the  revenue  or  rent,  assessable  upon  land,  not  exceeding  100  biggahs,  within  the 
provisions  of  Section  6. 
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payment  of  revenue,  their  rents  of  coarse  enlarged  the  means  of 
the  Zemindars  and  added  to  their  resources.  Would  such  a 
boon  have  been  conferred  and  withdrawn  on  the  same  day  by 
the  then  Government?  It  cannot  be  supposed  that  the  framers 
of  the  code  of  1793  acted  with  such  inconsistency.  But  I  shall 
presently  show  that  subsequent  legislation  and  uniform  practice 
are  opposed  to  the  argument  that  limitation  does  apply  to  cases 
under  Section  6  of  Regulation  XIX.  of  1793.  Resumed  ten- 
ures, of  the  description  therein  referred  to,  are  declared  to  belong 
to  the  Zemindar  ''  notwithstanding  any  thing  said  in  Section  8, 
Regulation  I.  of  1793,  in  the  declaration  made  to  the  Zemindars, 
independent  talookdars  and  other  actual  proprietors,  as  to  the 
necessity  of  the  ruling  power  providing  for  the  protection  and 
welfare  of  the  dependent  talookdars,  ryots  and  other  cultivators 
of  the  soil."  Viewing  the  rights  of  the  holders  of  these  lands 
under  100  biggahs  in  the  same  light  as  Mr.  Harrington  in  his 
note,  just  quoted,  I  cannot  understand  how  the  law  of  limitation, 
which  supposes  adverse  possession  under  a  proprietary  right,  can 
be  made  applicable  to  such  cases.  The  holder  of  such  a  tenure 
is,  in  Section  6,  Regulation  XIX.  called  a  dependent  talooidar, 
and  it  might  be  said  as  such  he  had  some  proprietary  right ; 
but  the  true  meaning  of  the  term  dependent  talookdar  will  be 
seen  by  contrasting  Sections  5,  6  and  7,  of  Begulation  VIII. 
of  1793,  where  the  diflference  between  an  independent  talookdar 
or  actual  proprietor  and  dependent  talookdars,  ryots  and  other 
cultivators,  is  distinctly  shown,  and  the  holder  of  a  tenure, 
under  Section  6,  of  Regulation  XIX.  is  clearly  not  within  the 
category  of  actual  proprietors,*  the  mere  assertion  of  a  lakhiraj 
title  to  lands  confessedly  within  the  limits  of  a  known  Zemin- 
daree  is  no  sufficient  proof  to  entitle  the  claimant  to  the  position 
of  an  actual  proprietor. 

In  regard  to  Regulation  II.  of  1805,  I  would  observe  that  it 
nowhere  is  adverse  in  specific  terms  to  the  claim  of  the  Zemin- 
dar after  lapse  of  twelve  years ;  in  fact  the  general  object  of 
that  law  is  to  enlarge  the  period  for  institution  of  a  suit  in  the 

•  See  6  article,  resolution  of  Government,  dated  the  lat  December,  1790,  refer- 
red to  in  the  above  note. 
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cases  indicated  in  Section  2,,  and  in  Claose  1^  Section  S ;  and 
the  limit  of  twelve  years  is  onljr  made  applicable  to  the  parti- 
cular eases  laid  down  in  Clause  3  of  that  Section.  Indeed  the 
allusion  to  exceptional  cases  in  Clause  1^  Section  2,,  is  the  sole 
point  which  deserves  much  weight  in  the  consideration  of  what  is 
before  us.  It  evidently  refers  to  cases  not  within  the  provisions 
of  the  law  in  question^  and  the  decisions  of  the  courts^  so  far  as 
they  are  forthcoming,  are  uniformly  in  concord  on  the  subject 
of  its  applicability  equally  with  the  Regulation  III.  of  1793,  to 
suits  by  Zemindars  against  illegal  holders  of  lakhiraj  tenures  not 
exceeding  100  biggahs  under  Section  6,  Regulation  XIX.  of 
1793,  of  a  date  between  1765  and  1790. 

The  legislature,  too,  has  given  its  sanction  to  the  construction 
of  the  law  so  repeatedly  declared  from  the  bench  during  a  long 
course  of  years.  I  would  only  refer  to  Section  2,  Section  3,  and 
Section  30,  Regulation  II.  of  18 19,  in  proof  of  this  fact.  Section 
2,  of  the  Regulation,  though  it  rescinds  many  Sections  of  Regu- 
lation XIX.  of  1793,  leaves  Sections  6  and  11,  (those  on  which 
the  Zemindars  rely,)  in  force.  Clause  1  of  Section  3,  enacts 
that  all  lands  not  included  in  limits  of  a  decennially-settled  estate, 
not  being  lands  for  which  a  distinct  settlement  may  have  been 
since  made  or  held  free  under  a  valid  and  legal  title,  specified  in 
Regulation  XIX.  of  1793,  shall  be  liable  to  assessment,  whether 
above  or  below  100  bi^ahs,  and  shall  belong  to  Government, 
provided  nothing  shall  be  construed  to  affect  the  reserved  rights 
of  Zemindars  and  other  proprietors  of  estates  to  the  exclusive 
enjoyment  of  rents  assessed  on  land  held  on  invalid  tenure,  with- 
in the  limits  of  their  respective  estates,  of  which  the  extent 
may  not  exceed  100  biggahs.  By  Section  30,  on  the  institution 
of  suits  in  the  civil  courts  for  resumption  of  illegal  tenures,  or 
actions  for  holding  lands  exempt  from  payment  of  rent,  the 
parties  in  either  case  are  required  to  appear  before  the  collector, 
and  that  officer  is,  by  the  law,  directed  to  report,  for  the  infor- 
mation of  the  Court,  his  opinion  upon  the  nature  and  validity  of 
the  lakhiraj  title. 

If  the  twelve  years'  limitation  law  had  been  intended  to  affect 
suits  under  this  law,  for  what  purpose  were  these  Sections  of  Re- 
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gulation  II.  of  1819  introduced,  fourteen  years  after  Regulation 
II.  of  1805,  and  twenty-six  years  after  Regulation  III.  of  1793  ? 

That  a  right  of  action  beyond  the  twel?e  years  was  in  the 
mind  of  the  authorities  of  that  day,  as  regards  a  particular  class 
of  cases,  is  manifest ;  for  by  Section  10,  Regulation  XIX.  no 
length  of  possession  shall  be  considered  to  give  validity  to  any 
grant,  whether  exceeding  a  hundred  biggahs  or  not,  either  with 
regard  to  the  property  in  the  soil  or  the  rent  of  it,  made  after 
1790. 

If  the  Government  of  1793  overlooked  the  effect  of  their  limi- 
tation law,  did  that  of  1819  also  disregard  its  provisions,  and 
perpetuate,  by  Regulation  II.  of  that  year,  the  error  which  the 
previous  legislators  of  the  country  had  committed,  much  to  the 
inconvenience  of  the  parties  and  disturbance  of  possession  of 
land  property? 

Passing  over  Regulation  XIV.  of  1825,  which  lays  down  rules 
for  the  resumption  of  illegal  tenures,  generally,  I  come  to  the 
sale  law.  Act  I.  of  1845.  Section  26  confers  upon  the  purchaser 
at  public  sale  for  recovery  of  arrears  of  revenue,  certain  privi- 
leges. It  declares  '^  he  shall  acquire  the  estate  free  of  all  incum* 
brances  which  may  have  been  imposed  on  it  after  the  time  of 
settlement,  and  shall  be  entitled,  amongst  other  things,  to  eject 
all  tenants  with  certain  exceptions  named ;"  but  the  auction-pur- 
chaser was  declared,  by  the  full  bench  decision*  of  1851,  page 
116,  dated  27th  February,  to  have  acquired,  by  Section  29, 
Regulation  XI.  of  1822,  all  the  privileges  which  the  holder,  at 
the  time  of  the  decennial-settlement  held. 

This  Regulation  (II.  of  1819,)  draws  no  distinction  between 
a  private  or  public  purchaser  claiming  to  resume  in  general  terms 
all.  No  mention  of  course  is  made  of  the  tenures  described  in 
Section  6,  Regulation  XIX.  of  1793;  as  regards  *i^A  tenures, 
the  public  and  private  purchaser  must  therefore  be  held  to  stand 
in  the  same  position  as  the  Zemindar  of  1793  stood,  and  if  the 
original  Zemindar  was  not  debarred  then  from  suing  a  holder  of 
alleged  lakhiraj  land,  not  exceeding  100  biggahs,  and  nothing  in 
law  since  has  specifically  deprived  his  successors  of  the  rights 
*  Present :  Messrs.  Tucker,  Dick  and  J.  B.  Colfin. 


Digitized  by 


Google 


553 

which  he  enjoyed  at  the  time  of  the  decennial  settlement^  I  am 
unable  to  discover  how  the  <^eneral  limitation  law  of  twelve  years 
should  debar  either  a  public  or  private  purchaser  of  the  right  to 
resume  such  tenures  now.  For,  be  it  observed,  Act  I.  of  1845 
gives  no  special  benefit  to  the  state,  it  merely  upholds  the  in- 
tegrity of  the  decennial  settlement,  and  the  Government  claim 
to  the  revenues  of  the  country.  These  are  recoverable  by  the 
same  process  equally  from  a  private  or  a  public  purchaser,  and 
the  Government  could  not  have  contemplated  any  measure  plac- 
ing the  public  purchaser  in  a  more  favorable  position  than  the 
private,  as  regards  lands  held  under  an  illegal  title  previa?/^  to 
1 793.  The  law,  up  to  the  present  date,  has  been  so  construed. 

If,  then,  there  be  any  strength  in  the  argument  now  used;  if 
a  right  conferred  on  the  Zemindar  by  Section  6,  Regulation 
XIX.  of  1793,  has  never,  by  any  provision  of  law,  as  construed 
by  the  legislature,  and  by  the  judges,  almost  invariably  from 
that  date  to  the  present,  been  distinctly  and  specifically  annul- 
led; if  the  universally  admitted  principle  ^^  stare  deckU?'  be 
sound,  and  the  practice  of  the  Court  be  a  guide;  the  inapplica- 
bility of  the  general  law  of  limitation  to  cases  of  the  nature 
now  under  consideration  is,  I  hold,  a  settled  question,  and  I 
cannot  but  be  sensible  of  the  great  support  which  this  view  of 
the  question  derives  from  the  uniform  and  uninterrupted  course 
of  legislation  and  practice.  Under  such  circumstances,  I  am  un- 
willing to  depart  from  a  course  sanctioned  by  the  highest  autho- 
rity for  nearly  half  a  century, — a  period  which  has  made  the 
dictum  of  inapplicability  of  the  general  limitation  to  the  cases 
now  before  us,  law,  or  at  least  has  given  it  the  force  of  law. 

Were  the  decision  of  18  tS  the  only  decision  on  the  point,  or 
did  1  perceive  any  thing  opposed  to  reason  in  that  judgment,  1 
might  hesitate  ere  I  adopted  the  ground  on  which  it  relies. 
When,  however,  I  know  that  the  decisions  of  the  Court  have 
hitherto  gone  all  one  way ;  that  they  have  been  given  by  various 
judges,  on  solemn  argument  heard;  that  numerous  transactions 
have  taken  place  on  the  strength  of  them,  and  as  many  titles 
under  them  have  been  forfeited,  and  that  the  weight  and  autho- 
rity of  the  Court  has  heretofore  been  always  in  favor  of  the 
4  B 
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view  ndoplod  by  the  Court  in  J84Sj  1  IWl  myself  Wtiod  by  tUe 
nirrcnt  of  dedsions  wbich  luive  cst^iUishL^d  a  lixL»d  principle  and 
niloj  from  wliicli  we  cannot  depart  without  incurring  the  risk  of 
unsettling;  property  and  creating  uncertain ty  and  apprehenj^ioii 
in  those  whose  cases  have  already  been  adjudicated. 

In  tiie  decision  of  1848,  allo&ion  is  made  to  the  draft  of  a 
Inwj  drawn  by  Mr.  F*  Millet,  upon  wiiom  the  special  dnty  ofpre- 
parin^f  an  Act,  eonsolidatlng  the  rules  ri^garding  renUiVee  temireSj 
was  imposed  by  the  Government, 

After  a  lengthened  correspondence  with  the  Board  of  Bevonn« 
and  other  revenue  officers,  and  after  consulting  all  the  ancient 
records  in  the  several  otliccs,  Mr,  Millet  came  to  the  conclusion* 
that  the  limitation  of  twelve  years  had  never  been  applied  ta 
the  tenures  now  under  consideration  |  that  they  were  sj^atlabh*, 
notwitlistanding  the  provision  of  Section  14,  Regulation  III. 
and  reported  accordingly.  The  opinion  of  a  public  otlicer^  m 
conversant  as  Mr.  Millet  was  with  the  subject^  de&ervcs  every 
weight, 

A  new  law  of  limitation  is  now  before  the  legislative  eouncil, 
but  whatever  may  be  the  view  of  the  Court  of  tbe  question  as  a 
general  one,  with  reference  to  a  recent  communication  from  the 
Hon'ble  Court  of  Directors  and  the  proposal  made  to  re-consider 
the  existing^  limitation  law,  I  hold  that  the  practice  aud  decisions 
of  the  Court  must  guide  it  in  regard  to  cases  now  pending. 
Le*:ii;jlatiou,  if  deemed  necessary,  will  of  course  provide  for  the 
future. 

Mkssbs,  H,  T.  Raikes  axu  B.  J,  Colvin, — The  case  before 
us  of  Guiigadhur  Bunerjea,  appellant,  twrm^  Satcowrec  Sircar 
and  others,  respondentsj  is  one  iu  which  a  putneedar  sued  to 
stilject  a  small  lakklraj  holding  within  his  putnee  to  payment  of 
revenue,  under  Regulation  XIX.  of  170i^jand  Section  i^O,  liegu* 
lation  IL  of  1SH>,  and  the  claim  was  disraiBeed  by  the  judg^  in 
apjjeal,  under  Section  14,  Regnlation  II L  of  1793,  on  thcg^rounil 
that  the  suit  for  revenue  is  now  barred  by  lapse  of  time- 
As  tlie  Sudder  Court's  decision  of  the  20th  May,  1848,  vrhieli 
has  hitherto  been  the  governing  deelBiou  on  the  point,  lays  dou^n 

*  8cu  8«ctbiiB  25  and  113  of  his  draft  ia^  \\\  18U7. 
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that  no  law  of  limitation  can  apply  to  Baits  of  this  nature^  and 
this  ruling  is  known  to  be  at  variance  with  a  late  decision  of  the 
Privy  Council,  applying  the  sixty  years  law  of  limitation  to  a 
claim  of  the  Government  to  resume  some  rent-free  lands  in 
Burdwan^  a  question  has  been  raised  in  several  certificates  of 
special  appeal  lately  admitted,  as  to  the  legal  soundness  of  the 
Court's  opinion,  enunciated  in  184«8 ;  the  law  point  has,  there- 
fore, been  re-argued  by  the  pleader  in  this  case,  and  we  have  to 
consider  whether  any  and  what  law  of  limitation  applies  to  these 
suits. 

Section  6,  Regulation  XIX.  of  1793,  makes  over  to  the  person 
responsible  for  the  discharge  of  the  revenue  of  the  estate  or  de- 
pendent talook  in  which  the  laud  may  be  situated,  the  revenue  of 
land  not  exceeding  100  biggabs  that  may  have  been  alienated  by 
any  one  grant  made  previous  to  the  1st  of  December,  1790;  and 
Section  II  distinctly  provides  that  the  only  mode  by  whicli 
such  revenue  shall  be  recovered  by  the  proprietors  and  others,  is 
by  suit  in  the  Court  of  Dewanny  Adawlut.  As  the  law  peremp- 
torily requires  that  these  suits  shall  be  instituted  in  the  civil 
courts  of  the  country,  it  appears  to  us  to  follow,  as  a  natural 
consequence,  that  the  legislature  must  have  intended  that  the 
mode  of  procedure  of  those  courts  would  govern  the  trial  and 
decision  of  these  suits ;  and  as  the  civil  courts  are  prohibited,  by 
Section  14,  Regulation  III.  of  1793,  hearing,  trying  or  determin- 
ing the  merits  of  any  suit  whatever  if  the  cause  of  action  shall 
have  arisen  twelve  years  before  any  suit  shall  have  been  com- 
menced on  account  of  it,  this  general  provision  of  the  law  must 
apply  to  these  suits  as  well  as  to  all  other  when  necessary,  unless 
it  be  shown  that  they  have  been  exempted  from  its  operation, 
or  that  the  claim  is  of  such  a  peculiar  nature^  that  limitation 
can  never  be  said  to  stop  its  course. 

Although  it  is  admitted  that  these  suits  are  not  exempted  by 
any  positive  enactment,  yet  it  has  been  argued  before  us,  and 
the  same  view  is  adopted  in  the  decision  of  1848,  that  when  the 
laws  bearing  on  this  subject  were  promulgated,  in  1793,  the 
greater  portion  of  these  grants  were  even  then,  by  lapse  of  time, 
beyond  the  cognizance  of  the  courts,  if  the  twelve  years  limita- 
4  B  2 
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lion  conlJ  be  applied  to  them ;  eonsoquently  the  legislature  must 
be  held  to  have  kuown  this^  and  could  never  have  intended  that 
the  rule  should  be  applied  to  them^  and  the  boon  to  the  zemin- 
dars be  made  worthless. 

Section  Z,  Regulation  XIX.  of  J  793,  declares  all  grants  made 
previous  to  the  litth  August^  1765  to  be  valid,  provided  the  gran- 
tor actually  and  bond  fide  obtained  possession  of  the  land  so  g^rant- 
ed  previous  to  the  date  abovementioned,  and  the  land  bad  not 
been  subsequently  rendered  subject  to  payment  of  revenue,  but 
Clause  4  of  the  same  section,  provides  that  the  heirs  of  any  person 
now  holding  land  exempt  from  the  payment  of  revenue,  under  a 
grant  made  previous  to  the  Dewannee^  should  not  be  entitled  to 
succeed,  unless  on  proof  that  the  grant  was,  by  its  terms,  or 
by  usage,  hereditary. 

Grants  after  12th  of  August,  1765,  and  before  Ipt  December, 
1790,  were,  by  Section  3,  of  the  Regulation,  declared  inralid, 
unless  made  or  confirmed  under  the  authority  of  Government. 

The  effect  of  this  law  on  lakfiiraj  grants  existing  in  1793, 
was  that  a  life-interest  was  secured  to  the  then  holders  who  had 
held  from  before  1765,  that  the  Zemindar's  right  to  question  the 
validity  of  the  title  only  accrued  on  a  succession  taking  place, 
and  the  question  would  then  be  the  hereditary  nature  of  the 
grant.  We  cannot  therefore  understand  how  any  limitation  had 
begun  to  run  in  these  cases.  In  other  eases,  that  is  in  those 
cases  where  the  stipulated  conditions  were  wanting,  and  also 
where  the  grant  was  subsequent  to  1765,  the  right  of  the  Ze- 
mindar arose  to  him  only  from  the  date  of  the  law  under  which 
Government  delegated  to  him  its  rights  to  recover  the  revenue, 
i,  e.,  in  1793 ;  up  to  that  time  no  law  of  limitation  had  restrict- 
ed the  rights  of  the  Government ;  the  proceedings  of  the  revenue 
officers  being  only  made  cognizable  by  the  judicial  courts  in 
1793,  as  we  gather  from  the  preamble  of  Regulation  III.  of  that 
year.  If  then,  we  have  understood  the  provisions  of  Regulation 
XIX.  of  1793  rightly,  they  show  that  the  legislature  had  no 
grounds  to  believe  that  the  general  law  of  limitation,  enacted  by 
Section  14,  Regulation  III.  of  1793  would,  if  pleaded  in  these 
suits,  deprive  the  Zemindar  of  his  remedy ;  and  the  special  pro- 
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vision  in  Seotidn  12,  against  any  detriment  to  tl^e  Government 
from  lapse  of  time,  in  suits  of  the  same  nature,  was  clearly  in- 
tended to  bar  the  operation  of  Section  14-,  Regulation  III.  of 
1793  at  any  future  period,  when,  under  the  system  then  intro- 
duced of  bringing  such  claims  before  the  Dewanny  Courts,  the 
limitation  law  might  necessarily  affect  them. 

As  far  then  as  any  inference  can  be  drawn  from  the  provisions 
of  Regulation  XIX.  of  1793,  it  is  in  favour  of  the  application  of 
Section  14,  Regulation  III.  of  1793,  to  these  suits;  the  Courts 
of  judicature  are  directed  to  apply  in  cases  indicated  in  Clause  2, 
Section  2,  wliere  its  applicability  might  have  been  doubtful,  and 
its  operation  is  specially  barred  by  Section  12,  when  it  might 
have  proved  detrimental  to  the  revenual  interests  of  the  Govern* 
ment. 

It  has,  however,  been  argued  that  the  suit  is  one  to  which  no 
limitation  can  apply,  as  the  cause  of  action  is  the  proprietor's 
right  to  take  re^it  from  his  tenant,  the  lakhirajdar,  which  no 
lapse  of  time  can  deprive  him  of.  We  do  not  see  the  force  of 
this  argument  here,  nor  do  we  perceive  the  analogy  quoted  by 
the  Court  in  1848  between  a  lakhirajdar  and  a  mocurureedar^ 
Between  the  latter  and  his  proprietor,  only  one  point  can  be  dis- 
puted, namely,  the  amount  of  rent  to  be  paid,  no  conflict  of 
proprietary  right  can  be  put  in  issue  between  them  \  whereas 
between  the  Zemindar  and  the  lakhirajdar  there  is  an  equality 
in  all  respects  when  the  suit  is  brought.  The  lakhirajdar  sets  up 
an  adverse  proprietary  right,  represented  by  the  enjoyment  of 
that  portion  of  the  rents  which  the  State  claims  as  revenue,  and 
which  the  Zemindar,  under  the  privilege  conveyed  to  him^  seeks 
to  be  put  in  possession  of.  The  result  of  the  suit  may  make  the 
lakhirajdar  a  dependent  talookdar,  and  then,  in  our  opinion,  is 
the  commencement  of  the  relation  of  landlord  and  tenant  be- 
tween them )  but  until  that  point  is  settled  in  the  landlord's 
favour,  we  cannot  consider  the  cause  of  action  to  be  nothing  more 
than  the  right  to  assess.  Had  the  legislature  in  1793  viewed  it 
in  this  light,  it  would  not  have  so  unequally  applied  the  law  of 
limitation  as  to  bar  a  suit  by  a  person  suing  to  e<tempt  his  land 
from  payment  of  revenue  after  twelve  years  ;  as  in   Clause  2, 
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Section  2,  Regulation  XIX,  of  1793,  the  subject-matter  in  suit 
must  be  precisely  the  same,  whether  the  suit  be  brought  by  a 
proprietor  or  by  the  would-be  lakhirajdar ;  it  seems  to  us  there* 
fore  impossible  to  bring  the  suit  by  one  party  within  the  scope 
of  the  law,  and  exclude  that  brought  by  the  other  from  its  oper- 
ation. 

Having  thus  considered  all  that  has  been  urged  regarding  the 
exclusion  of  these  suits  from  the  effect  of  limitation,  under  the 
laws  of  1793,  we  would  add  that,  in  our  judgment,  subsequent 
legislation  has  not  in  any  respect  altered  their  position.  Section 
30,  Regulation  II.  of  1819,  permitted  these  suits  to  be  tried  by 
the  collector  of  revenue,  but  enacted  no  alteration  of  the  law  he 
was  bound  to  administer  ;  and  Regulation  II.  of  1805  only  ex* 
tends  the  limitation  period  to  sixty  years,  under  the  pecuUar 
circumstances  therein  provided  for. 

Our  view  of  the  case  is,  therefore,  opposed  to  the  Sudder  Court's 
ruling  in  1848,  and  we  hold  that  the  general  law  of  limitation 
does  apply  to  resumption  suits,  but  it  does  not  follow,  as  argued 
by  the  pleader  for  the  lakhirajdars,  that  because  those  who  had 
the  right  given  them  in  1793  neglected  to  enforce  it  within 
twelve  years,  an  auction-purchaser  is  barred  from  doing  so. 

The  principle  laid  down  by  out  law  of  limitation,  appears  to  us 
to  be  this,  that  if  a  person  neglects  to  prefer  his  claim  within 
twelve  years,  he  is  deprived  of  any  remedy  the  courts  could  have 
given  him,  but  this  lapse  of  time  creates  no  prescriptive  title  for 
the  party  in  possession,  -it  simply  bars  the  prosecution  of  an 
adverse  right  on  the  part  of  the  person  and  his  representatives 
who  has  neglected  to  sue  for  it.  Where  the  law,  as  in  the  case 
of  auction-purchasers,  has  reserved  to  them  the  rights  and  pri- 
vileges of  the  first  engager  with  Government,  and  professes  to 
make  over  the  estate  ^'  free  from  any  accidents  or  incumbrances^' 
imposed  upon  it,  the  neglect  of  the  first  engagee,  no  more  than 
his  act  or  deed,,  can  impose  restrictions  on  the  purchaser,  and 
we  therefore  hold  that  he  is  not  prejudiced  by  a  lapse  of  time, 
which  might  have  barred  the  suit  of  the  former  incumbent.  The 
very  comprehensive  terms  of  Sections  29  and  30,  of  Regulation 
XI.  of  1822,  indicate  that  the  rights  of  auction-purchasers  are  not 
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confined  to  the  dissolution  of  engagements  entered  into  tudsC' 
queiU  to  the  settlement  with  Qorvernment^  Section  29  distinct- 
ly providing  that  '^  no  claim  of  right  on  any  act  oi  the  original 
engager  or  his  representative^  or  any  plea,  impeaching  the  title, 
by  which  the  said  engager  may  have  held,  shall  be  allowed  to 
impugn  the  right  of  the  revenue  authorities  to  make  the  sale, 
or  to  bar  or  affect  the  title  ami  interest  conveyed  to  tie  purchaser  of 
the  sale/'  and  again  in  Section  30,  **  all  tenures,  which  may 
have  originated  with  the  defaulter  or  his  predecessors,  being 
representatives  or  assignees  of  the  original  engager,  as  well  as 
all  agreements  with  ryots  settled  or  credited  with  the  first 
engager  or  his  representatives,  subsequently  to  the  settlement,  as 
well  as  aU  tenures  which  the  first  engager  may,  under  the  conditions 
of  his  settlement,  have  been  competent  to  set  aside,  alter  or  renew, 
shall  be  liable  to  be  avoided  and  annulled  by  the  purchaser  of  the 
estate.  These  provisions,  coupled  with  the  declaration  in  Section 
29,  that  '^  the  act  of  sale  transfers  to  the  purchaser,  all  the  pi'o- 
perty  and  privileges,  which  the  engi^ing  party  possessed  and 
exercised  at  the  time  of  settlement,  free  from  any  accidents  or 
incumbrances  that  may  subsequently  have  been  imposed  or  have 
supervened  thereupon,''  must  be  held  to  have  conferred  on 
auction-purchasers  all  the  rights  of  whatever  description,  that 
appertained  to  the  original  proprietor  at  the  time  of  settlement, 
or  was  acquired  by  virtue  of  his  engagement  with  the  Govern- 
ment ;  there  can  be  no  doubt  one  of  these  privileges  was  the 
right  to  the  revenue  of  these  holdings  when  declared  liable  to 
resumption,  and  that  privilege  therefore  devolves  on  the  pur- 
chaser unimpaired  by  any  act  or  omission  on  the  part  of  the 
first  engager.  We  are  aware  that  these  Sections  of  Regulation 
XI.  of  1822,  have  been  rescinded  with  the  rest  of  the  Regula- 
tion, but  they  may,  we  think,  be  still  regarded  as  affording  a 
fair  exposition  of  the  Government's  own  view  on  the  subject. 
See  also  Sudder  Dewanuy  Adawlub  Decision  of  the  27th  Febru- 
ary, 1851,  page  116. 

On  the  conclusion  we  have  come  to  above,  we  see  no  reason  to 
interfere  with  the  judge's  decision  in  the  particular  case  before 
us. 
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Me.  J.  H.  Patton. — The  question  before  the  Court  is  the 
applicability  or  otherwise  of  the  general  law  of  limitation  to  suits 
brought  by  Zemindars  for  the  resumption  of  lakhiraj  tenures. 
It  is  very  important,  and  a  very  difficult  question,  and  I  proceed 
to  its  determination  with  much  diffidence  and  mistrust  of  my 
ability  to  do  the  subject  justice. 

The  legal  enactments  that  bear  principally  upon  the  question, 
are  the  general  and  special  laws  of  limitation,  the  law  for  secur- 
ing rights  to  lands  wrongfully  alienated,  and  the  law  for  the 
resumption  of  revenue  lands  held  free  from  assessment  under 
illegal  or  invalid  tenure.  These  are  comprised  in  Section  I  i. 
Regulation  III.  of  1793,  Section  £,  Regulation  11.  of  1805, 
Regulation  XIX.  of  1793  and  Regulation  II.  of  1819.  Other 
corresponding  Regulations,  subsequently  enacted,  have  direct 
reference  to  these  laws,  and  must  be  viewed  in  close  connexion 
with  them. 

The  first  noticed  law  is  conclusive  and  imperative  in  its  re- 
quirements. It  interdicts  the  judicial  cognizance  of  any  matter, 
the  cause  of  action  of  which  shall  have  arisen  twelve  years  before 
the  institution  of  a  suit  on  account  of  it. 

These  terms  are  unquestionably  of  general  and  sweeping  ap- 
plication, but  the  course  of  legislation  warrants  the  presumption 
that  their  scope  and  tendency  have  reference  to  questions  of  pro- 
prietary  right  and  title,  to  the  exception  of  matters  of  resump- 
tion and  revenue.  That  they  were  not  intended  to  be  made 
applicable  to  cases  for  the  redemption  of  the  revenue  of  lands 
alienated  without  sufficient  authority,  where  the  question  of 
right  of  property  does  not  arise,  and  the  conflict  of  adverse  titles 
is  not  created,  or  to  cases  for  the  resumption  of  rent-free  tenures 
under  100  biggahs,  is  manifest  by  the  enactment  of  other  laws 
which  contain  provisions  directly  hostile  to  their  spirit  and  ten- 
dency, both  express  and  implied. 

These  exceptions  are  to  be  found  in  the  enactments  above  quot- 
ed by  me  in  succession  to  the  first.  Section  £,  Regulation  II. 
of  1805,  declares  the  express  exception,  and  enlarges  the  i>eriod 
of  limitation  for  suits  for  the  recovery  of  the  public  revenue  from 
twjlve  to  sixty  years,  and  Regulations  XIX.  of  1793  and  II.  of 
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1819,  disclose  the  implied  exceptions,  by  providing  rules  for  try- 
ing the  validity  of  titles  to  hold  laud  exempted  from  the  pay- 
ment of  revenue  under  grants  of  date  subsequent  to  the  acces- 
sion of  the  company  to  the  Dewannee,  and  for  resuming  the 
revenue  of  lands  held  free  from  assessment  under  invalid  tenure. 

Now  the  grants  under  which  lands  are  held  exempt  from  as- 
sessment and  payment  of  revenue,  consist  of  three  classes :  fir^t^ 
those  made  previously  to  the  12th  August,  1765;  Hcondly^ 
those  made  subsequently  to  that  date,  and  prior  to  1st  Decem- 
ber, 1790 ;  thircUjfy  those  made  posteriorly  to  the  latter  date.  The 
first  are  declared  valid  under  certain  conditions  made  by  Section 
2,  Regulation  XIX.  of  1793,  namely,  "  provided  the  grantee 
actually  and  bond  fide  obtained  possession  of  the  land  so  granted 
previous  to  the  date  above-mentioned,  and  the  land  shall  not 
have  been  subsequently  rendered  subject  to  the  payment  of 
revenue  by  the  officers  or  the  orders  of  Government."  The 
second  are  pronounced  invalid  by  Section  S,  of  the  same  law, 
unless  registered  and  sanctioned  under  the  authority  of  Govern- 
ment ;  and  the  third  are  held  to  be  null  and  void  by  Section  10, 
no  length  of  possession  being  considered  hereafter  to  give  validity 
to  such  '^  either  with  regard  to  property  in  the  soil  or  the  rents 
of  it." 

All  these  grants  necessarily  conveyed  real  or  spurious  titles, 
and  the  laws  1  have  adverted  to,  make  provision  to  test  the 
validity  of  those  titles  against  resumption,  and  detail  the  process 
of  inquiry  and  investigation  peculiar  to  the  circumstances  of 
each  class. 

Limitation,  as  I  have  above  shown,  cannot  be  applied  to  grants 
of  the  third  class.  No  length  of  possession  is  to  give  them 
validity  as  rent-free  tenures. 

That  the  twelve  years'  rule  had  run  entirely  against  those  of 
the  first  and  for  the  most  part  against  those  of  the  second  class 
in  1793,  there  can  be  no  possible  question,  and  yet  we  have 
laws  and  enactments  published  in  that  and  subsequent  years 
prescribing  rules  of  practice  to  test  the  validity  of  those  tenures 
and  to  resume  them,  when  found  to  bq  invalid  or  illegal.  Can 
any  thing  be  more  strikingly  incongruous  than  this  state  of  the 
4  c 
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law  as  bearing  upon  the  qaestion  of  limitation  ?  Here  is  the 
positive  enactment  of  remedial  measore  against  evils  placed  be- 
yond the  reach  of  those  remedies  by  the  express  dicium  of  law  I 
How  is  the  anomaly  to  be  explained  and  how  the  requirements 
of  the  general  law  of  limitation  be  made  to  consist  with  the  pro- 
visions of  the  special  and  exceptional  law  of  resumption?  I 
know  one  solution  only  of  the  difficulty^  and  that  is  that  the 
legislature^  in  framing  those  obviously  conflicting  enactments, 
never  contemplated  that  they  would  come  into  collision,  or  that 
the  provisions  of  the  one  could,  under  any  circumstances  or  by 
any  means,  aflect  cases  brought  under  the  operation  of  the  other. 
I  shall  endeavour  to  show  how  the  provisions  of  the  latter  law 
bear  generally  upon  the  question  under  consideration.  I  have 
already  referred  to  its  second,  third  and  tenth  Sections,  and  they, 
in  a  very  direct  manner,  prove  that  the  general  law  of  limitation 
was  not  intended  to  be  made  applicable  to  suits  coming  under 
the  scope  of  the  special  and  exceptional  law.  Sections  4  and  5, 
provide  for  the  assessment  of  the  lands  alienated  previously  to 
the  1st  December,  1790,  and  the  adjustment  of  differences  be- 
tween the  grantor  and  grantee  regarding  the  proprietary  right 
in  those  lands,  ruling  that  such  disputes  were  to  be  considered 
as  matters  of  a  private  nature,  to  be  determined  by  a  suit  in 
court.  They  also  maintain  the  right  of  possession  of  the  grantee 
over  the  grantor  until  ejected  by  a  decree  of  court,  and  direct 
that  in  the  interim  the  engagement  for  the  revenue  should  be 
made  with  the  Zemindar.  These  Sections  relating  to  matters 
between  grantor  and  grantee,  have  no  direct  concern  with  the 
subject-matter  of  the  present  discussion,  beyond  evidencing  the 
fact  that  in  the  eyes  of  the  law  the  general  rights  of  the  proprie- 
tor are  held  to  be  superior  to  those  of  grantees  and  holders  of 
rent-free  tenures.  Section  6,  distinctly  maintains  the  absolute 
rights  and  privileges  of  the  Zemindar,  and  provides  that  the 
revenue  assessed  on  lands  not  exceeding  100  biggahs,  comprised 
in  the  grants  of  the  second  class,  shall  belong  to  the  landholder, 
and  Section  7,  that  the  revenue  assessable  on  all  such  lands 
exceeding  100  biggahs,  shall  be  the  right  of  Government.  Sec* 
tions  8  and  9,  lay  down  rul^  for  fi:(ing   the  respective  assess^ 
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ment  of  the  above  lands^  and  Section  11  enacts  that  a  Zemindar 
wishing  to  resume  lands  under  Section  6,  must  establish  his 
right  to  rent  by  a  decree  of  court,  with  no  specification,  however, 
that  such  suit  shall  be  brought  within  twelve  years  from  the 
date  of  the  origin  of  the  cause  of  action.  These  are  the  only  por- 
tions of  the  law  which  have  a  bearing  upon  the  question  before  the 
court.  The  remainder  treats  of  registrations  of  rent-free  tenures, 
and  lays  down  the  modus  operandi  and  the  penalties  incidental 
on  a  non-compliance  with  the  rules. 

It  may  be  urged  that  the  special  law  of  limitation  and  the 
general  provisions  enacted  for  the  redemption  of  laMiraJ  te* 
nures,  had  for  their  object  the  furtherance  of  public  claims  only, 
such  as  the  recovery  of  the  Government  revenue  wrongfully 
alienated,  and  were  not  intended  to  extend  to  and  affect  private 
rights  and  interests.  I  cannot  admit  this  restricted  construction 
of  the  law.  When  I  reflect  upon  the  manifest  intention  of  the 
legislature,  at  the  earlier  periods  of  our  Indian  history,  to  secure 
to  the  landholders  the  enjoyment  of  all  the  rights  and  privileges 
conferred  on  them  by  the  permanent  settlement,  and  consider  the 
spirit  which  induced  the  concession  to  them  of  those  rights  and 
privileges  in  connection  with  the  objects  with  which  those  con- 
cessions were  made,  namely,  the  well-being  of  the  state  and 
the  prosperity  of  the  people,  I  find  it  impossible  to  impute  to 
it  such  contracted  views.  I  cannot  believe  that  it  intended  to 
benefit  the  state  at  the  expense  of  the  subject,  to  promote  the 
punctual  realization  of  the  Government  dues  on  the  one  hand 
and  to  cripple  the  means  of  the  landholder  to  contribute  those 
dues  on  the  other.  Such  illiberal  policy  never  found  place  in 
the  deliberations  of  the  great  and  able  statesmen  who  originat- 
ed the  legislation  of  this  vast  empire.  The  benefit  conferred ' 
must,  of  necessity,  have  been  of  a  mutual  and  reciprocal  cha- 
racter, intended  to  advantage  alike  the  governing  and  the  govern- 
ed, and  to  further  the  interests  of  both,  by  placing  them  in  the 
same  position  and  providing  them  with  the  same  means  of 
acquiring  their  rights. 

That  this  is  not  a  forced  interpretation  of  the  law,  is  evident 
from  the  conditions  laid  down  in  Section  6,  Regulation  XIX.  of 
4  c  2 
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1793^  to  which  I  have  already  made  reference,  and  Section  3^ 
Regulation  II.  of  1819,  which  recognise  the  power  of  the  ze- 
mindar to  resume  tenures  under  100  biggahs,  without  any  re- 
strictive provision  in  regard  to  fluxion  of  time,  and  rule  that  the 
exclusive  enjoyment  of  the  rents,  assessed  on  lands  to  that  ex- 
tent, held  on  invalid  tenure  within  the  limits  of  his  estate,  shall 
be  reserved  to  the  landholder  with  whom  a  permanent  settle- 
ment has  been  concluded. 

Then  again  the  sale  law  of  1845  affords  additional  corrobora- 
tion of  the  above  views,  by  providing,  by  its  26th  Section,  to 
the  auction  purchase  of  an  estate  sold  for  arrears  of  revenue,  the 
removal  of  all  incumbrances  made  subsequently  to  the  permanent 
settlement,  and  making  exemptions  of  holders  of  hereditary 
tenures  at  fixed  rates,  and  showing  no  such  consideration  to 
rent-free  grantees. 

It  is  further  worthy  of  remark  that  the  general  law  of  limita- 
tion and  the  special  and  exceptional  law  for  the  resumption  of 
invalid  tenures  were  passed  on  the  same  day  :  and  yet  these  re- 
spective provisions  are  antagonistic  and  diametrically  opposed  to 
each  other,  as  light  to  darkness.  To  suppose  that  this  discor- 
dance escaped  the  notice  of  the  framer  of  the  laws,  is  ridicu- 
lous. No  conceivable  considerations  can  warrant  such  a  sup- 
position. How  then  are  the  facts  of  the  co-existence  of  the  laws 
and  the  total  incompatibility  of  their  respective  requirements 
to  be  accounted  for,  and  what  is  the  inference  deducible  from 
such  premises?  I  have  anticipated  the  reply  to  this  query  in  a 
former  paragraph.  There  is  no  affinity  between  the  two  laws, 
and  their  provisions  were  never  intended  to  have  reciprocal 
operation. 

In  summing  up  these  remarks,  I  would  record  it  as  my  opini- 
on that  the  twelve  years'  rule  of  limitation  was  intended  by  the 
legislature  to  apply  to  matters  involving  questions  of  succession 
or  right  to  real  and  personal  property,  debt,  account,  contract, 
partnership,  marriage,  caste  and  damages  for  injuries,  and  gen- 
erally all  suits  and  complaints  of  a  civil  nature ;  and  the  sixty 
years'  rule  to  questions  of  resumption,  assessment,  revenue,  land- 
rent  and  such  like  claims  of  a  fiscal  character. 
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Entertaining  these  views,  I  see  nothing  in  the  decision  of  the 
Privy  Council,  in  the  case  of  the  Rajah  of  Burdwan,  versus  the 
East  India  Company,  repugnant  to  the  doctrine  I  advocate.  It 
maintains  inviolate  the  principle  of  the  sixty  years'  rule,  and 
aflSrms  no  sanction  to  the  applicability  of  the  twelve  years'  limit 
to  suits  brought  by  landholders  to  resume  lakhiraj  tenures. 

In  conclusion,  I  have  only  to  make  reference  to  the  prece- 
dents of  this  Court  in  support  generally  of  my  views  on  the  sub- 
ject. These  precedents  are  entitled  to  the  highest  respect.  They 
are  the  result  of  the  experience  of  more  than  half  a  century,  and 
from  their  undeviating  uniformity  may  be  considered  as  based 
on  the  consolidated  wisdom  of  the  Court  from  the  earliest  epoch 
of  our  judicial  rule.  They  are  thus  emphatically  stamped  with 
the  authority  of  law,  and  ought  not  to  be  lightly  set  aside.  Such 
a  measure  will  in  effect  be  the  subversion  of  the  established 
usage  of  years,  and  the  formation  on  its  ruins  of  a  new  rule 
of  practice,  an  expedient  calculated  to  unsettle  the  minds  of  the 
people,  and  shake  their  confidence  in  the  perfection  and  consis- 
tency of  the  decisions  of  the  highest  judicial  tribunal  in  the  land. 

In  consideration  of  the  foregoing  remarks,  and  the  reasons 
urged  in  them,  I  would  reverse  the  decision  of  the  judge  of 
Zillah  Hooghly,  in  re  Gungadhur  Banerjea,  versus  Satkowree 
Sirkar  and  others,  maintaining  the  applicability  of  the  law  of 
limitation  to  suits  involving  claims  for  the  resumption  of  invalid 
rent-free  tenures,  and  decree  for  the  special  appellant  in  support 
of  his  right  to  resume. 

Final  Judgment. 

We  uphold  the  decision  of  the  Zillah  judge,  and  dismiss  the 
special  appeal  with  costs.  Gungadhur  Banerjea,  appellant.  10th 
September,  1855. 

The  case  of  Hunter  v.  Gibbons  contains  some  excellent  remarks 
on  the  caution  necessary  before  breaking  through  the  '^  Statute  of 
Peace/'  '' Limitation  by  Prescription/'  q.  v.  Jurist,  January 
10th,  1859. 
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COURT  OP  EXCHEQUER. 

MICHAELMAS  TERM. 

HuNTBR  V.  Gibbons. — November  24/A,  1856. 

17  ^  18  Vict,  c,  125,  s,  85 — Replication  on  equitable  grounds^^ 

Statute  of  Limitations — Fraudulent  concealment, 

A  declaration  contained  three  counts.  The  first  was  for  break^^ 
ing  and  entering  the  plaintiff's  land,  digging  therein,  and  carry- 
ing away  his  coal  and  minerals,  and  converting  the  same,  whereby 
the  soil  fell  in  and  injured  the  plaintiff's  mines,  &c.  The  second 
alleged  that  P.  B.  was  seised  of  the  land,  with  the  reversion  in 
the  plaintiff;  that  the  defendant  broke  and  entered  the  land, 
and  dug  and  carried  away  coal  and  minerals,  whereby,  after  the 
death  of  P.  B.,  and  whilst  the  plaintiff  was  in  possession,  the 
soil  fell  in  and  injured  the  plaintiff's  mines,  &c.  The  third 
alleged  a  seisin  of  the  land  in  P.  B.,  without  impeachment  of 
waste,  with  the  reversion  in  the  plaintiff,  and  a  lease  for  years 
by  P.  B.,  to  the  defendant,  with  liberty  to  dig  for  coal  and  mi- 
nerals; that  the  defendant  entered  and  did  so  in  a  negligent 
manner,  whereby  the  soil  fell  in  and  injured  the  plaintiff's  mines. 
To  this  declaration  the  defendant  pleaded  the  Statute  of  Limi- 
tations. The  Court  refused  to  allow  the  plaintiff  to  reply,  for  re- 
plication on  equitable  grounds,  under  the  17  &  18  Vict.  c.  125, 
8.  85,  that  the  conversion  and  trespass  in  the  first  count,  and  the 
grievances  in  the  second  and  third  counts,  were  fraudulently 
concealed  from  the  plaintiff  until  within  six  years  before  the 
commencement  of  the  suit. 

Pollock,  C.  B. — This  rule  ought  to  be  discharged.  I  think 
we  should  establish  a  very  mischievous  precedent  if  we  were  to 
open  the  flood  of  litigation  which  we  should  open,  were  we  to 
hold  that  such  a  replication  as  this  could  be  replied  to  a  plea  of 
the  Statute  of  Limitations.  Still,  if  the  meaning  of  the  Lei;is- 
lature  in  this  statute  were,  that  such  a  replication  should  be  al- 
lowed, whatever  we  might  think  of  the  mischief  of  the  legisla- 
tion, we  should  be  bound  to  give  it  obedience,  and  administer 
the  law  as  made.  But  it  appears  to  me  that  no  case  has  decided 
that  fraud  is  an  answer  in  equity  to  the  Statute  of  Limitations 
with  respect  to  matters  that  occur  in  the  way  of  wrong  or  con- 
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tract  between  man  and  man.  In  a  state  of  doubt  on  the  point, 
we  ought  not  to  make  such  a  precedent,  but  tell  the  plaintiff 
that  he  must  go  into  a  court  of  equity,  and  there  obtain  the 
redress  that  Court  ought  to  give  him  if  his  contention  to-day  has 
any  foundation.  He  complains  of  a  wrong  done  to  him  by  tak- 
ing coal  under  his  land.  The  answer  set  up  is  the  Statute  of 
Limitations — "  Whatever  you  complain  of  was  done  so  long  ago 
that  I  cannot  be  impeached  or  challenged  in  a  court  of  law  to 
answer  anything  about  it.^'  He  proposes  to  reply  fraud  to  prevent 
the  defendant  setting  up  the  statute,  and  to  plead  that  by  way 
of  equitable  replication.  He  cites  one  authority,  the  observation 
of  Vice-Chancellor  Wigram  in  Blair  v,  Bromly,  (5  Hare,  559), 
which  certainly  appears  to  me  intended  to  convey  the  notion, 
that  wherever  there  is  a  fraud  the  statute  cannot  be  set  up.  If 
that  be  so,  then,  whenever  a  man  sues  here  for  a  debt,  and  has 
been  prevented  from  bringing  his  action  within  six  years,  in 
consequence  of  the  fraud  of  the  opposite  party,  in  making  him 
indefinite  promises  of  payment,  and  such  like,  we  ought  to  allow 
the  equitable  replication  of  that  fraud ;  and  I  have  no  doubt 
that  if  we  sanctioned  such  a  course  we  should  find  replications  of 
fraud  on  money  demands  as  frequent  as  supposed  verbal  admis- 
sions of  liability,  to  save  the  Statute  of  Limitations,  made  to  at- 
tornies'  clerks  were,  before  the  excellent  statute  of  Lord  Ten- 
terden  rendered  a  promise  in  writing  necessary. 

Mr.  Bovill,  however,  asks  us  to  admit  this  replication^  in 
order  that  a  Court  of  error  may  decide  the  point  one  way  or  the 
other.  But  if  this  replication  of  fraud  were  admitted,  there 
can  be  no  doubt  that  the  defendant  would  indignantly  deny  its 
truth  as  matter  of  fact,  and  say^  that  though  he  may  have  taken 
underground  some  coal  not  belonging  to  him,  it  was  a  mere 
mistake,  which  he  could  not  help — that  he  had  no  theodolite  or 
means  of  taking  angles,  &c. ;  and  nothing  could  be  more  unsatis- 
factory than  an  inquiry  whether  a  man  who  fifteen  years  ago, 
took  some  of  his  neighbour's  .coal  took  it  by  mistake  or  by 
fraud. 

I  am  of  opinion  that  equity  would  not  make  a  decree  forbid- 
ding the  defendant  to  set  up  this  defence ;  and  it  is  on  that 
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principle  I  cliieflj  rest  my  view  of  the  case.  A  judge  in  equity 
would  rather  say^  if  the  plaintiff  wanted  equity  he  should  go  there. 
But  we,  at  all  events,  cannot  prevent  a  man  making  use  of  a 
defence  which  the  law  gives  him,  and  I  think  we  ought  not  to 
put  the  party  to  the  expense  to  which  he  would  be  put,  if  we 
allowed  this  replication  to  be  pleaded. 

Alderson,  B. — I  am  of  the  same  opinion.  So  long  ago  as 
the  reign  of  James  T.  there  was  a  statute  passed  which  said,  no 
actions  for  trespass  shall  be  brought  but  within  a  limited  time, 
and  that  time  is  six  years  ''  next  after  the  cause  of  action/*  That 
is  absolute.  The  Legislature  say,  you  shall  not  bring  an  action 
for  such  an  act  unless  within  such  a  period.  They  do  not  add, 
unless  you  have  been  prevented  by  fraud,  or  in  any  other  way 
blinded  to  the  existence  of  your  rights,  but  they  positively  say 
you  shall  not  do  it  after  that  time.  That  being  so,  we  are  called 
on  to  lay  down  that  you  may  do  it,  if  you  have  been  prevented 
by  fraud  from  proceeding  sooner.  That  ought  to  have  been  a 
clause  in  the  act  if  the  Legislature  meant  so,  and  possibly  a  good 
deal  might  be  said  on  both  sides  of  the  question  whether  there 
ought  not  to  have  been  such  a  clause.  But  there  is  no  such 
clause,  and  every  person  has  been  acting  on  the  belief  (at  least, 
ever  since  I  can  recollect)  that  trespasses  underground  are  as 
much  trespasses  as  if  they  were  above  ground,  and  that  the 
Statute  of  Limitations  is  the  same  for  both.  When  I  went  the 
Northern  circuit  there  were  many  cases,  which  I  thought  very 
hard,  of  persons  cheated  of  their  coal  in  this  way,  but  the  wrong 
was  always  considered  barred  unless  an  action  were  brought 
within  the  time  limited  by  the  statute.  I  am  not  prepared  to 
say  equity  would  not  interfere  here  if  the  circumstances  shewed 
a  trust  between  the  parties,  or  some  other  relation  between  them 
to  justify  such  interference.  Neither  am  I  prepared  to  say  that 
equity  would  not  under  certain  circumstances  prohibit  parties 
from  setting  up  the  Statute  of  Limitations.  Sometimes  they 
do  interfere  to  prevent  inequitable  defence,  e.  g.  a  trustee  from 
setting  up  an  outstanding  term  against  his  cestui  que  trust. 
But  in  a  court  of  law  the  judge  was  obliged  to  allow  that  de- 
fence, however  inequitable.     Thank  Ood  that  is  at  an  end ;  now 
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we  may  have  an  equitable  plea  to  meet  such  cases,  and  therefore 
if  there  be  cases  where  equity  would  prevent  the  Statute  of  Li- 
mitations being^set  up,  I  am  not  prepared  to  say  that  a  replica- 
tion for  that  purpose  might  not  be  allowed  at  law.  But  I  am 
not  aware  that  equity  would  prevent  the  operation  of  the  Statute 
of  Limitations  in  a  case  like  the  present. 

I  am  glad  to  know  that  if  we  are  wrong  in  our  decision,  the 
plaintiff  is  not,  as  Mr.  Bovill  says  he  is,  without  remedy.  If  the 
plaintiff  be  right  he  can  go  to  equity  and  get  his  right  there, 
and  it  is  quite  as  good  that  he  should  get  his  right  there  as  from 
a  Court  of  error. 

Bramwell,  B. — The  Common-law  Procedure  Act,  1854,  does 
not  give  plaintiffs  an  absolute  right  to  have  these  equitable  re- 
plications, but  a  discretion  is  vested  in  the  Courts  to  allow  them. 
The  plaintiff,  therefore,  who  asks  leave  to  plead  such  a  replication 
should  shew,  with  some  degree  of  reasonable  certainty,  that  his 
pleading  will  be  good.  The  plaintiff  has  failed  to  do  so  here. 
If  it  were  necessary  to  decide  the  question,  I  should  much  doubt 
if  a  Court  of  equity  would  positively  repeal  the  Statute  of  Li- 
mitations, and  say  it  shall  not  apply  to  a  case  of  this  sort.  When 
the  Legislature  has  said  Courts  of  law  shall  not  entertain  an 
action  unless  brought  within  a  certain  time,  it  seems  to  me 
monstrous  that  any  tribunal  should  repeal  that.  Blair  v.  Bromley, 
which  has  been  so  much  relied  on  by  the  plaintifi^s  counsel,  was 
not  an  application  to  restrain  the  setting  up  a  defence  of  law. 
But  without  giving  an  opinion  on  matters  of  which  from  inex- 
perience I  cannot  say  much,  the  argument  of  the  defendant's  coun- 
sel puts  this  application  out  of  court.  We  cannot  allow  this 
replication  on  the  ground  that  equity  would  relieve  by  prevent- 
ing the  defendant  setting  up  the  Statute  of  Limitations.  For 
what  is  the  relief  which  the  plaintiff  would  obtain  in  equity  ? 
It  would  be  that  sum  which  equity  says  ought  to  be  paid  to  him. 
Now,  we  have  been  told  on  good  authority  that  that  would  not 
be  the  sum  he  would  recover  at  law  :  in  law  you  recover  the 
value  of  the  coal  at  the  time  of  its  severance  from  the  land ;  in 
equity  you  recover  that  sum  minus  the  cost  of  getting  it.  And 
if  that  be  so,  and  such  a  replication  as  this  were  allowed,  tha 
4  D 
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Common-law  Procedure  Act^  1854^  would  not  be  a  statute  to 
alter  procedure,  but  to  alter  the  rights  of  parties. 

With  respect  to  another  matter  :  I  doubt  very  much  if  the  Le- 
gislature meant  that  an  equitable  replication  might  be  pleaded 
where  the  plaintiff  merely  shews  an  equitable  cause  of  suit. 
The  object  of  the  statute  was  what  I  have  already  stated  during 
the  argument.  Before  the  statute,  though  a  defendant  had  a 
good  equitable  defence,  he  could  not  prevent  the  plaintiff  bring- 
ing  his  action ;  the  consequence  of  which  was,  that  you  had  two 
proceedings  instead  of  one — an  action  at  law  and  a  suit  in 
equity;  and  that  was  what  the  statute  was  passed  to  remedy. 
We  only  administer  equitable  relief  here  as  subsidiary  to  the 
proper  jurisdiction ;  were  we  to  go  farther,  we  should  convert  this 
Court  into  a  Court  of  equity. 

The  actual  question  here,  however,  is  not  whether  this  repli- 
cation be  good,  but  whether  it  ought  to  be  allowed.  Now, 
when  a  discretion  is  given  to  us,  we  should  exercise  it  according 
to  our  judgment  on  the  case  before  us ;  and  if  we  see  that  the 
proposed  replication  is  of  a  character  likely  to  be  tried  by  an  im- 
proper tribunal,  we  should  not  allow  it.  By  an  improper  tri- 
bunal here  I  mean  a  jury,  for  some  things  are  more  proper  to  be 
tried  by  jury  than  others.  I  cannot  shut  my  eyes  to  this,  that 
a  jury  here  would  say,  the  defendant  has  got  the  man's  coal,  and 
must  pay  for  it :  you  might  remind  them  over  and  over  again 
of  the  real  state  of  facts,  but  it  would  be  all  to  no  purpose. 

I  have  the  greatest  objection  to  interfering  with  the  Statute 
of  Limitations.  I  look  on  it  as  a  statute  of  peace.  I  do  not 
agree,  as  Mr.  Bovill  and  Mr.  Phipson  say,  that  the  pleading  it 
is  an  admission  of  dishonesty ;  but  it  amounts  to  this — ''  It  is 
a  long  time  ago ;  I  object  to  being  asked  if  I  did  or  did  not  do 
what  you  say  I  did,  or  anything  of  that  kind ;  you  should  have 
sued  me  sooner.'^     I  never  will  help  a  replication  of  that  kind. 

On  all  these  different  grounds,  I  concur  in  thinking  that  this 
rule  must  be  discharged. 

Watson,  B. — ^The  85th  section  of  the  Common-law  Proce- 
dure Act,  1854,  allows  a  plaintiff  to  reply  facts  to  establish  a 
defence  on  equitable  grounds.     But  a  plaintiff  coming  to  the 
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court  for  this  purpose  must,  in  my  humble  judgment,  shew 
clearly  such  facts  as  disclose  an  equitable  answer  to  the  plea. 
This  is  an  action  of  trespass  for  a  wrong,  and  the  Legislature 
say  you  shall  not  maintain  that  sort  of  action  beyond  six  years. 
I  want  some  authority  to  shew  that  a  Court  of  equity  will,  if 
there  has  been  fraud,  say  to  a  party,  *^  You  shall  not  set  up  that 
defence."  The  very  able  argument  of  Mr.  Keating  has  satisfied 
me,  that  when  an  action  for  damages  is  brought  at  law,  the 
Courts  of  equity  will  not  interfere.  Nay,  more,  when  a  Court 
of  equity  has  to  give  damages  in  equity,  they  will  not  follow  the 
rules  of  law.  I  called  on  Mr.  Bovill  over  and  over  again  for 
some  authority  where  equity  says  you  shall  not  set  up  this  de- 
fence at  law.  Then,  however,  Mr.  Bovill  says,  "  Let  me  plead  the 
matter,  and  I  will  take  the  point  to  a  Court  of  error,  and  finally 
to  the  House  of  Lords."  I  think  he  is  not  entitled  to  that ; 
he  must  first  shew  that  he  has  an  equity,  otherwise  in  every 
case  a  party  will  come  in  and  say,  "  I  have  an  equity ;  I  will 
not  shew  what  it  is,  or  what  a  Court  of  equity  would  do ;  but  let 
me  have  the  replication  I  ask  for." 

My  judgment  proceeds  entirely  on  the  ground  that  this  is  a 
proceeding  to  recover  damages ;  that  the  defendant  has  a  right 
at  law  to  set  up  this  defence  in  virtue  of  an  act  of  the  Legislature 
— an  act  which  neither  equity  nor  law  has  a  right  to  repeal. — 
Rule  discharged. 

The  annexed  case  shews  when  Limitations  are  barred  in  Plea 
by  successive  breach  originating  a  new  cause  of  action. 

Declaration,  on  the  obligatory  part  only,  upon  two  bonds  dat- 
ed in  1828  and  1829.  Plea,  that  the  causes  of  action  did  not 
accrue  within  twenty  years.  Replication,  that  the  causes  of 
action  did  accrue  within  twenty  years.  Issue  thereon.  The 
plaintiff  (by  enrolment  on  the  record)  set  out  the  bonds  and  the 
conditions.  The  first  bond  stated  that  J.  Mather  and  the  de- 
fendant bound  themselves,  and  each  of  them,  to  the  plaintiff  in 
300/.  The  condition  (after  reciting  that  J.  M.  had  agreed  with 
the  plaintiff  for  the  sale  to  him,  for  150/.,  of  an  annuity  of  20/. 
to  be  paid  to  the  plaintiff  during  the  joint  and  several  lives  of 
the  plaintiff  and  his  wife,  and  the  survivor ;  that  J,  M.  had  re- 
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quested  the  defendant  to  join  in  and  execute  the  bond,  which  he 
had  agreed  to  do,  for  securing  the  regular  payment  of  the 
annuity;  and  that  the  150/.  had  been  paid  to  J.  M.)  was  for 
payment  of  the  annuity  by  J.  M.  or  the  defendant,  or  either  of 
them,  by  equal  half-yearly  payments,  during  the  joint  and  sever- 
al  lives  of  the  plaintiff  and  his  wife,  and  of  the  survivor,  and  a 
proportionate  part  in  case  of  the  survivor  dying  between  the 
days  of  payment.  The  second  bond  and  condition  were  similar- 
ly framed  for  the  payment,  by  and  to  the  same  parties,  of  an 
annuity  of  10/.  The  plaintiff  suggested  that,  in  1851,  two-and- 
a-half  years'  arrears  were  due  in  respect  of  each  annuity,  and 
were  still  unpaid.  At  the  trial,  it  appeared  that  J.  M.  had  paid 
the  annuities  half-yearly  down  to  1848,  but  never  till  after  the 
day  of  payment  fixed  by  the  condition,  so  that  there  had  been 
breaches  of  the  condition  twenty  years  before  action,  and  that  the 
arrears  suggested  by  plaintiff  were  still  due  : — Held,  that  a  new 
cause  of  action  arose  upon  each  successive  breach  of  the  condi- 
tion ;  that,  on  the  record  as  it  stood,  the  plaintiff  was  entitled  to 
prove  at  the  trial  breaches  within  twenty  years ;  and  that,  on 
such  proof,  he  was  entitled  to  a  verdict  upon  the  issue  on  the 
Statute  of  Limitations.  Amott  v.  Holden  or  Holder,  18  Q.  B« 
598;  17  Jur.  818;  22  L.  J.,  Q.  B.,  14. 

Held,  in  affirmance  of  various  precedents  to  the  same  purport, 
that  as  between  landlord  and  tenant  when  the  latter  is  not  of 
a  description  within  the  classification  of  Section  26,  Act  I. 
1845,  limitations  cannot  be  pleaded  in  bar,  first  because,  the 
claim  to  assess  is  a  constantly  recurring  cause  of  action  :  second- 
ly, because  the  possession  of  the  tenant  is  not  an  adverse  posses- 
sion to  the  proprietor,  but  only  permissive. — Degumber  Mitter^ 
appellant,  24th  July,  1856, — q.  v.  Semble  however,  that  some 
rent  must  have  been  paid— de  quo.  adv.  vult. 

The  plaintiffs  sued  to  recover  possession  of  341  biggahs  to 
which  limitation  under  Act  XIII.  1848  was  pleaded  three  years 
having  elapsed  since  the  final  settlement  roobacaree  under  which 
the  defendants  held  possession.  In  the  lower  Court  the  action 
was  accordingly  dismissed.  In  appeal,  held  that  there  must  be 
an  adjudication  in  determination  of  the  right  to  possession  to 
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constitute  an  award  within  the  meaning  of  the  act  and  the  settle** 
ment-propeeding  disclosed  no  record  of  any  dispute  before  the 
settlement  officers  and  cannot  be  construed  into  an  adverse  award 
in  favour  of  defendant.  Bamsahaye  Singh^  appellant,  29th 
August,  1856.  Dissentiente  Torrens,  because  from  the  forms 
and  processes  in  settlements,  the  plaintiff  must  have  had  cogni- 
zance of  the  final  award  passed  in  the  case.  Note.  By  Section 
13,  Reg.  VII.  182iJ,  claims  of  right  to  possession  are  left  to  Civil 
Courts,  but  a  settlement  being  made  with  a  party  on  the  grounds 
of  possession,  there  is  ipso  facto,  an  adjudication  upon  the 
possessory  title.  It  was  the  business  of  all  parties  claiming 
possession  to  put  the  claim  in  issue.  Probably  this  decision 
may  be  reconsidered  hereafter. 

In  an  action,  in  ejectment  against  a  ryot,  held  that  simply  as 
successor  to  his  father,  he  was  not  personally  in  possession  for 
twelve  years,  but  the  claim  to  eject  was  disallowed,  because  it 
was  proved  that  the  tenant  was  an  old  resident  ryot  holding  the 
land  on  an  hereditary  occupancy.  Per  Mr.  A.  Sconce  and  J. 
Torrens,  Judges,  on  the  second  point,  "  the  right  to  occupy  the 
land  as  khoodkhast  ryots  or  resident  and  hereditary  cultivators 
having  a  prescriptive  right  of  occupancy  subject  to  the  payment 
of  such  rents  as  may  legally  be  imposed,  we  are  not  aware  that 
all  the  distinguishing  characteristics  of  this  description  of  tenure 
have  been  any  where  fully  laid  down.  In  its  definition,  the  mode 
of  its  origin  is  an  important  feature.  The  validity  of  certain  under- 
tenures  is  determinable  by  the  date  of  their  creation,  as  by 
their  being  in  force  for  twelve  years  preceding  the  permanent 
settlement,  but  the  right  of  a  khoodkhast  ryot,  appears  to  be 
different.  Its  origin  has  no  expressed  time  limit,  but  is  essen- 
tially one  that  grows,  one  which  begins  within  recoverable 
memory,  and  which  is  strengthened  and  confirmed  de  die  in 
diem,  by  the  lapse  of  time.  A  khoodkhast  ryot  is  an  old  resi- 
dent ryot  whose  long  occupancy  of  his  tenure  or  jote,  is  fortified 
by,  or  is  equivalent  to,  a  prescriptive  title.  In  the  present  case, 
the  pottah  determines  the  nature  of  the  tenant.  The  father  is 
described  as  "kudeem"  ryot,,  the  land  is  described  as  "his 
•  By  Section  6,  Reg.  X.  1859,  fchia  is  specially  rectified. 
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mehal/'  renewal  is  guaranteed  to  him  at  the  same  rent,  all  dis- 
tinctive characteristics  of  prescriptive  occupancy,  p.  958,  S.  D. 
8th  Dec.  1856.— Ram  Chunder  Pal  Chowdry,  appellant. 

Note. — '*  Possession  is  at  all  times  primft  facie  evidence  of 
property ;  but  if  undisturbed  possession  for  a  long  time  had  not 
a  conclusive  effect,  the  most  valuable  rights  would  not  only  be 
made  the  continual  subject  of  dispute,  but  be  liable  to  be  diverted 
or  overthrown  when  the  original  evidences  of  the  title  to  them 
become  lost  or  decayed  by  time.  Accordingly,  among  the 
various  ways  in  which  property  may  be  acquired,  we  find  both 
writers  on  natural  law  and  the  positive  codes  of  most  nations 
recog^nizing  that  of  prescription  or  uninterrupted  user  or  posses- 
sion for  a  period  longer  or  shorter.*' 

"If  time,*''* says  Lord  Plumbett,  ''destroys  the  evidence  of 
title,  the  laws  have  wisely  and  humanely  made  length  of  posses- 
sion a  substitute  for  that  which  has  been  destroyed.  He  comes 
with  his  scythe  in  one  hand  to  mow  down  the  munuroents  of 
our  rights ;  but  in  the  other  hand  the  lawgiver  has  placed  an 
hour-glass,  by  which  he  metes  out  incessantly  those  portions  of 
duration,  which  render  needless,  the  evidence  that  he  has  swept 
away.'* — Best's  Principles  Law  of  Evidence,  Section  48,  p.  42. 

Is  there  to  be  no  such  hour-glass  for  our  lakhirajdars,  moocur- 
rareedars  and  others,  whose  titles  are  ever  impeachable  and  as 
time  runs  on,  can  be  maintained  with  fainter  and  fainter  chances 
of  success  ?* 

*  Since  this  was  drafted,  Act  X.  1859  has  passed,  and  neyer  was  a  greater  boon 
conferred  upon  the  people  of  any  country. 
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A. 

Absence — of  ancestor,  protracted,  rules  as  to  management  of  estate, 

506,  vide,  missing. 
Arsolute — interest,  proper  mode  of  creating,  318. 
Abuse — of  privilege  by  Counsel,  33. 
AocEPTAKCE — ^in  blank  for  value,  authority  to  fill  up  not  revoked  by 

death  of  acceptor,  48. 

— — — ^— without  value,  otherwise,  48. 

_.«. ]g  primi  facie  evidence  of  authority  to  fill  up  to  an 


amount  covered  by  the  Stamp,  48. 

■ generally,  67. 

by  a  party  for  a  Company  of  which  he  was  not  a 


member,  liability,  197. 
Accessary — rule  as  to  things,  117.    Vide  Incidentals. 
AcosssiOK — incidental  to  ownership,  118,  138. 
'  doctrine  of,  406.     Vide  Increment — alluvion. 

— subsequent  to  mortgage,  decreed  to  mortgagor,  accord- 

ing  to  express  condition,  458. 
Accident — simultaneous  death  of  heir  expectant  and  inheritee  (un« 

known  survivorship),  496. 
Accounts--- adjustment  of,  rule  as  to  interest,  469. 

■  action  upon,  472. 
Accumulations — trustee  omitting  to  make,  127. 

— from  unapplied  dividends,  325. 

Acknowledgement— of  paternity,  Mahomedan  Law,  497. 
of  maternity  by  the  mother  as  wife,  497. 

■  of  debt,  as  reviving  limitations,  521,  525. 

Acquiescence — as  admission,  311. 

Act — of  Parliament,  parties  taking  land  under,  strictly  tied  to  obser- 
vance, 34. 
Act — illegal,  presumptive  of  criminal  intention,  253. 
—  in  furtherance  of  criminal  intention,  439. 
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ACTIOK — right  of,  not  enforced  in  prejudice  of  others,  37. 

^— — — —  nor  prejudiced  by  reason  of  its  limited  nature,  37. 


■  to  recover  money  on  mortgage  of  real  estate,  venue,  105. 

■  malicious,  vide  belief,  273. 

— upon  account,  must  be  founded  upon  antecedent  debt,  472. 

Ad  litem — representative,  appointment  by  Court,  \4A. 

Ademptiok — of  legacy,  what,  58. 

Adjustment — vide  accounts. 

Admikistba^tion^  letters   of,  from  Supreme  Court,   application  by 
administrator,  in  the  Zillah,  45. 

__  by  creditor,  after  notice  of  inadequate  assets,  146. 

■  by  widow,  subsequent  lunacy,  preference  to  Com- 
mittee, 182. 

Admissioks — implied  from  corresponding  conduct,  demeanour,  ac- 
quiescence, 311. 

— — —  in  rem,  311. 

— offers  to  pay  a  less  sum,  effect,  310. 

> offers  to  compromise,  as  admission,  310. 

■  without  prejudice,  310. 

■  entire  admission  or  confession,  must  be  produced,  310. 

■  under  compulsion  of  law,  811. 
•  under  duress,  311. 


generally,  302,  303,  304,  305,  310. 

of  receipt  of  money,  by  entry  in  account  books,  306. 

by  deed,  306. 

collusive,  306. 

•—  decree  against  party  to  collusive  admission,  307. 

is  demonstration,  exception  to  the  rule,  307. 

against  interest,  307. 

rule  as  to  production  of  writing  referred  to,  in,  310. 

by  payment  of  money  into  Court,  308,  309. 

parol,  310. 


Adoption — after,  widow  in  possession,  137,  138. 

■         prior  to,  widow  in  possession,  137. 
m        ■         ■  notice  of,  to  Be  venue  authorities,  presumptive  of  regu- 
larity, 284,  434. 

— — presumption  of  validity  of,  from  circumstances,  435. 

— —  son  by,  has  no  claims  prior  to  date  of  adoption,  494. 
protected  by  limitations,  526. 


Adulteeeb — removing  wife's  weainng  apparel,  not  larcenous,  251. 
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Adultebt — wife  living  in,  no  longer  husband's  agent,  to  pledge  his 
credit,  885. 

'  action  by  husband  for  divorce,  on  grounds  of — plea  vir- 

ginity, 494i. 

Adtakohment — progressive,  of  a  Hindoo,  Ist,  when  he  becomes 
student,  2nd,  Householder,  8rd,  Hermit,  or  Anchoret,  508. 

Adtanoss — mortgage  to  secure  future,  vide  priority,  88,  84. 

future,  covering  security  to  protect,  84. 

Agbssmsih?— joint,  notice  to  discontinue,  by  one  of  two  parties, 
several  action,  145. 

■  parole,  for  a  lease,  enforced,  440. 

■        unconditional,  as  to  amount,  459. 

■  parties  to,  bound,  by  the  terms  of,  459. 

-^— — ^  to  deliver  produce  in  liquidation  of  a  loan,  enforc- 
ed, 459. 

■  costs,  decreed  contrary  to,  460,  461. 

— — — for  separation,  action  to  enforce,  462. 

■  in  possession  of,  the  party  bound  by  it,  465. 

■■      .         »  impeachment  of 

honest  possession,  onus,  465. 

AiB — right  of  every  one  to  unpolluted,  23. 

Aliekatiok — in  prejudice  of  assets  of  estate,  voidable,  139. 

— — —  of  claim,  pendente  lite,  50. 

■  fees  for  registration,  in  cases  of,  not  demandable  in 

cases  of  succession,  455. 
Allbgianob — claim  to  protection  as  incidental  to,  383. 
Allotteb — of  common  right  of,  to  support,  416,  417. 
ALLUViON-^vide  accession,  118,  138,  140. 
'  claim  to,  adversely  to  the  owner  of  the  soil,  onus  in  such 

cases,  138. 

gradual  increment,  406. 


Altebatiok — to  avoid  insurance,  must  increase  the  risk,  117. 

of  position  of  surety,  149, 160.    Vide  Surety. 

material,  208. 

■  of  promissory  note  fatal,  214. 
■  bill  of  exchange  without  Privity  of  accep- 


tor, 214. 


plaintiff's  remedy,  214. 


in  instruments  generally,  214. 
4  b 
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Alteration — of  date,  without  fraudolent  intention,  250. 

of  name  of  purchaser  of  the  stamp,  presumptive  of 

fraud,  434. 
Ambiguity — patent  and  latent,  290,  299. 

— — —  in  matters  of  custom,  explanatory  evidence  admis8ible,297. 
rule  as  to,  explained,  300,  301,  302. 

■  rule  as  to  construction,  in  cases,  where  it  does  not  exist, 

454. 

AMENDHXiiTS — vide  misjoinder,  192, 193. 

Amount — smallness  of  interest,  no  bar  to  action,  38. 

Ancestor — missing,  management  of  estate  of,  506, 507,  vide  missing. 

Ancestrai — property,  sons  co-proprietors  in,  with  father,  Hindoo 

Law,  502. 
Anchoret-^  ancestor  becoming,  partition  thereupon,  508. 
Animals — owners  of,  responsible  for  injuries  done  by,  274. 
>  domestic,   mansuetse,  as  contra  distinguished  from  those 

fersB  nature,  277. 
Annexations— to  freehold,  419,  420,  vide  fixtures. 
Annoyance — caused  by  railways  to  individuals,  not  actionable,  30. 
Annuitants— claims  of,  priority,  69. 
Annuity — apportionment  of,  126. 

■  unapplied  dividends,  vide  accumulations,  325. 
Appeal — single  by  one  of  several  parties  common  in  title,  211. 

■  to  Privy  Council,  barred  by  statute,  461. 

■  when  the  law  is  silent  as  to  any  appeal,  well  established 
rule,  464. 

Appellants — discharge  of  non-appellants,  with  appellant,  on  proof 

of  forgery,  208. 
Appellate  —jurisdiction  regulated  by  amount  of  suit,  105. 
Apportionment — vide  annuity,  127. 
Appurtenances — what  they  are,  290. 
Arbitrator — award  of,  in  nuisances,  equivalent  to  verdict,  33. 

what  parties,  bound  by,  40, 41. 

■■ •— its  effect  dehors  the  parties,  42. 

^  excessive  charges  by,  203. 

—  presumption  of  partiality,  from  contradictory  award, 

438,  439. 
Arrest — vide  protection,  privilege. 

'     -  malicious,  as  a  ground  of  action,  255. 
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Abckticibm — as  a  bar  to  inheritaQoe,  493. 

in  cases  of  partition,  606,  608. 

Absssshekt — actions  to  establish,  right  to  impose,  vide  Lakhirajdar, 

629  to  660. 
AssBTS — marshalling  of,  what  it  is,  36. 

'  confession  of,  vide  executor,  146. 
As8iGN£B — rights  of  general,  rule  as  to,  44. 

—  of  copy  right,  according  to  foreign  law,  47. 

■  liability  of,  for  delapidations,  66. 

of  security,  of  retiring  partner,  right  of,  contra  those 

continuing,  56. 
AsTUTB  PflBYJBBBiON — of  meaning  of  parties— out  of  fashion,  320. 
ATTACHHEirr— loss  or  injury  of  goods  under,  by  negligence,  9. 

■ in  execution,  vide  priority,  71. 

Attobkey — duties  of,  as  to  delivery  and  custody  of  client's  papers,  57. 

and  client,  privilege,  69,  60. 

Auctiokebb — his  legal  position  as,  between  purchaser  and  vendor, 

63,64. 
— —  taking  I.  0.  U.  from  bidder,  for  deposit,  its  effect  as 

creating  debt,  472,  473. 
AuoTioK  FuBCHASEB — at  rcvcnuc  sale,  113. 
AucupiA, — word,  fowling,  199. 

■    general  maxim  as  to,  185. 
: danger  of  drawing  refined  distinctions,  in  oases  of  common 

principle,  364. 
AwABD — contradictory  by  arbitrator,  presumption  of  partiality,  438, 

439. 

contrary  to  law,  invalid,  458. 

B. 
Bank — money  paid  into,  not  a  deposit,  but  a  debt,  475. 
Bane  Note — what  it  is,  80. 

—  how  it  circulates,  80. 

__  stolen,  paid  into  bank,  81.* 

must  be  cashed  on  presentation,  81. 

■  traced  to  vendor,  as  evidence  of  payment  by  vendee, 

446. 
Baneeb — and  Customer,  right  of  latter  to  set  off*,  61. 
■■  payments  specially  made  to,  473,  vide  also  creditor,  debtor, 

payments. 

4  £  :^ 
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Bakkbupt — arrest  for  debt,  not  proveable  under  the  commission,  not 
protected,  217. 

Bblief — reasonable  grounds  of,  what,  237,  260,  261,  273. 

Benefiob — not  spiritual,  because  it  can  only  be  held  by  one  in  holy 
orders,  822. 

BsNEFioiAL — Please,  as  presumptive  of  colorable  evasion  of  usury  laws, 
435. 

Bkivefit — spiritual,  as  the  original  foundation  of  the  law  of  inheri- 
tance, 498. 

Bequests — charitable,  eleemosynary,  religious,  educational,  313,  314. 

Bid — at  auction,  what  it  is,  65. 

Btddeb — action  by,  against  the  auctioneer,  on  the  grounds  of  owner 
bidding,  65. 

"  highest,  63,  sale  by  collector  to  party  other  than,  463. 

— —  I.  O.  U.  given  by,  to  auctioneer,  472,  473. 

Bigamy — question  as  to  onus  of  proof,  as  knowledge  that  first  bus* 
band  was  alive,  454. 

Bill— of  exchange,  vide  alteration,  214. 

BiBTH — son  by  a  priest,  born  of  a  3udra,  a  living  corpse,  Hindu 
Law,  494. 

•  actual,  creates  inheritance,  496,  602. 

Blindness — as  a  bar  to  inheritance,  493. 

Bond — enforced  against  the  party,  recorded  as  the  obligor,  463. 

■  in  possession  of  obligor,  presumption,  465. 

■  payments  in  discharge  of,  rules  as  to,  manner  of  crediting 
468,  469. 

Book  Debts — sale  of,  rights  of  purchaser  ;  as  to,  49. 
BouNDABiES — duty  of  tenant  to  preserve,  25. 
Bbsach — re-entry  for,  456,  461,  463,  464. 

how  far  subsequently  cured  by  receipt  of  rent,  473. 

Bbitish  subject — offspring  of,  by  native  mother,  134. 
Bbokeb  swobn — party  acting  as,  responsibility,  147. 
BuKKEB — sale  of,  what  passes  under,  407. 
But — has  two  meanings,  347. 
BuTWABA — commencement  of,  what,  103. 

must  be  made  by  the  Collector,  and  not  by  the  Civil 

Ameen,  136. 

— right  to,  accessary  to  ownership,  137. 

— —  principle  of,  137. 

^  not  barred  by  Limitations,  137. 
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C. 

Capacity — to  bear  children,  considered  in  partition,  504,  505,  606, 
508. 

Cabrdbb — comnoon,  liability,  for  losses,  other  than  those  actu  dei, 
104. 

Casts — loss  of,  as  a  bar  to  inheritance,  507,  vide  degradation — out- 
caste. 

how  far  obviated  by  expiation,  507. 

Causa  Caitbaits — is  the  immediate  and  proximate  cause,  89, 90,  97, 98. 
■  necessity  of  determining  that,  114,  115. 

■  in  prC'emption,  claimant  becoming  acquainted  with 

.  the  sale,  91. 

■  must  be  primary,  not  secondary,  92,  108. 

■   remote  cause,  when  regarded,  94. 

meaning  of  the  maxim,  per  Lord  Bacon,  98. 

— __  its  application,  how  limited,  99,  100. 

■  in  questions  of  dispossession,  103. 

— ^^_-  in  questions  of  Butwara,  103. 

Cause — ^absence  of  reasonable,  action  for  malicious  prosecution,  273. 
Catbat  Emptob— sale  of  glandered  horse,  108. 

'  applies  to  all  cases  where  there  is  no  warrantry, 

112,113. 

but  not  to  cases  of  fraudulent  concealment^  de- 


ceit, &c.,  112,  118. 
Chamfebty — what  necessary  to  constitute,  253. 
Chabaoteb — right  to  protection  of,  23. 

■   exception,  23. 

of  servant,  protected,  263. 

Chabities — founders  of,  rules  as  to  construction  of  bequests,  313, 

314,  357,  358. 

— eleemosynary,  educational,  313,  314. 

origin  of,  lost  in  obscurity,  presumption  as  to,  324. 

trusts  in  connection  with,  jurisdiction,  324. 

—  consuetudinarium,   contrary    to    intention    of  founder, 

324,  325. 

claims  to  surplus,  357,  358,  361,  vide  surplus. 

Chabteb-fabty — vide  measurement,  195. 
Chattel — interest,  sale  of,  without  title,  76. 

attached  to  soil,  vide  fixtures,  also,  431,  432,  433. 
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Cheque — crosseil,  negotiability  not  affected,  32. 

■  bolder  of,  for  value,  rigbts  of,  32. 

Child  BEABiNa — capacity  for,  in  cases  of  partition,  5Q4»,  505,  506. 
Childbsn — meaning  of,  extended  to  issue,  to  effectuate  intention,  328. 
posthumous  rights  of,  476. 

■  —  ■ presumption  of  legitimacy,  476. 

. . from  common  re- 
putation of  marriage,  478. 

born  during  divorce,  presumption  of  illegitimacy,  476. 

Chibogbaph — ^iu  hands  of  maker,  presumption,  465. 
Chose  ik  Aotion — sale  of,  set  aside  ma  tio  purchaser,  effect  as  to  those 
claiming  derivatively,  47. 

■  purchaser,  cannot  be  in  a  better  position  than  his 

vendor,  47. 
CiBOULAB  Obdeb — at  variance  with  law,  457. 
CiBCUMSTAKGES— attendant,  as  a  key  to  intention,  433. 
■ as  denotative  of  fraud,  433,  436. 

attendant  and  consequent,  as  a  key  to  the  actual 

position  of  parties,  449. 

Civil  Death— 494,  603. 

Clause — irritant,  presumption  in  favour  of  liberty,  453. 
Client — and  solicitor,  vide  lien,  217,  privilege,  and  communications, 
248,  249. 

■ vide  confidence,  59,  60,  vide  documents,  129, 

130. 
Cohabitation — as  proof  of  the  fact  of  marriage,  477. 
CoLLECTOB — appeal  from,  form&  pauperis,  119. 
Collision — mutual  neglect  as  cause  of,  failure  of  action,  449. 

— —  — damages,  equally  divided,  450. 

Committee — appointed  by  a  Company,  powers  of,  50. 

how  resolved,  50. 

■  ■■ in  lunacy,  preference  in  administration  to  estate  of 

lunatic,  182. 
Communications — privileged  must  be  ad  rem,  248,  249,  vide  docu- 
ments. 

■  to  a  superior  ofl5oer,  privileged,  252. 

■  rule  as  to  plea  of,  262. 

'  bona  fide,  as  to  servants'  character,  263. 

Composition— vide  compromise,  219. 
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CoMFROMiSB — what  parties  are  bound  bj,  41. 

■  in  ]^>peal  by  some  of  several  appellants,  210, 

of  mortgage  debt,  219. 

by  bills,  in  composition  of  debt,  dishonour,  revival  of 

claim,  219. 

withdrawal  by  one  party,  release  of  the  other,  220. 

»  offers  to,  as  admission,  310. 


Ck>Ki>iTioir8 — in  restraint  of  trade,  455,  marriage,  455. 

——————  binding  on  parties  to  agreements,  455. 

'  plea  resting  upon,  non-ensting,  456. 

CoiraiiCT — as  presumptive  of  admission,  811. 

■  of  parties  as  a  clue  to  their  intention,  438,  436,  437. 

M  ■'  to  continuance  of  business  on  terms 

quo  ante,  440. 

CoNFESSioir — in  criminal  cases,  303,  304,  805,  vide  admissions. 

of  judgment,  302. 

CoiTFiDBNCB — professional,  vide  Privilege,  Communications,  59,  60, 
248,  249,  252. 

■  vide  documents,  129, 130. 

CoNJECTUBK — ^in  construction  of  wills,  347. 

CoKSSNT— decree  obtained  after,  how  far  binding,  43. 
■ marriage  contract  founded  on,  476,  482. 

— ^ to  create,  soundness  of  mind  essential,  482. 

— ~-*—  consent  of  trustees,  to  marriage,  presumed  in  default  of 
proofs  from  conduct,  492. 

CoNsiDERATiOK — failure  of,  228. 

CoNSTBUCTiON — forccd,  199. 

of  subsequent  will,  codicil.  Court  will  lo#k  to  pre- 
vious, 438. 

— — —  of  instruments,  rules  as  to,  311,  328,  329,  338,  346. 

>  the  best,  that  gives  effect  to  every  expression,  312. 

of  two,   that  preferrible,  that  prevents   an   intes- 


tacy, 312. 

. .  that  secures  a  provision 


for  childreo,  338. 
CoKTBMPOBANEiTT — as  a  guide  to  interpretation,  433,  436,  437. 
CoNTBACT— to  rescind,  misrepresentation  must  be  substantial,  198. 

— void,  for  failure  of  consideration,  228. 

abandonment  of,  remedy  of  other  party,  282. 
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CoNTHACT— impHedj  inatance  of,  284, 

* i in  explanation  oT^  parole  evidence  of  local  custom  admis- 

sable,  29G. 
judge  tnadcp  out  of  faahionj  B20. 

■  in  (It'dsion,  ijitention  of  partiee,  primarily  regarded,  322. 

founded  upon  intention,  243,  3U,  820,  322,  323- 

onlj  limited  by  legality,  322, 

■  ■  containing  many  stipulationsj  breacli,  not  measurable  la 

diimagei^  324, 
valid  and  iniralLdi  according  to  the  laws  of  diS'^renfe 

countries,  example,  377, 
CoFYBESiOK— by  finder  of  lost  property,  243,  244,  240, 
Copt — notarial  of  the  agreement,  as  illustrating  tbe  intent  and  mean- 

ing  of  Bubseqaent  contraet,  433, 
Cork — growing  crops,  fruit,  do  not  ordinarily  pasa  with  the  laud,  200, 

vide  cropfl,  383, 

' vide  emblements,  382,  383,  408,  vide  crops,  406* 

Co RPonATiON— action  against,  for  malicious  prosecution,  270,  272. 
Co-sltlRERS— common  liability  for,  individual  default^  213. 

in  joint  estate,  unity  of  interest,  213. 

CosTB — security  to  cover,  rule  similar  as  to  decree,  141. 

incidental  to  a  di?crtfe,  117* 

—^ decree  for,  througbout,  on  loss  of  case,  119, 

rule,  that  the  successful  party  has  them,  1 18, 

'         rule,  as  to  security  in  particular  cases,  123, 

■  of  rejected  witness,  taxation,  126. 

-"  of  wife,  on  fnilure  of  her  action  for  separation,  173. 

of  trustee,  aolicitor,  in  trust  matters  out  of  Court,  173, 

^ •  of  subsequent  creditor,  after  notice  of  subsisting  decree,  217- 

■  general  rule  as  to,  447,  453. 

in  case  where  the  Court  is  equally  divided,  452,  453. 

-  decreed  at  variance  with  agreement  an  to,  460, 
COUKQEL — abuse  of  privilege,  bullying  witnesses,  34. 

privilege  of,  37,  vide  client,  cora  muni  cations,  confidence. 

CouET — equally  divided,  452,  rule  as  to  costs,  452,  453, 

Co VKNAKT— running  with  the  land,  121*  [valid,  329* 

-  -    ^ voluntary,  deed  in   Covenantor's   possession  till  death, 

CncDiT— letters  of,  in  possesaion  of  addressee,  proof  of  authority  ta 

pay,  not  of  pajmentj  466, 
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Cbedit — to  prove  payment,  there  must  be  a  draft  from  the  credi- 

tee,  466. 
Greditob — lien  of,  contra  common  debtor,  86. 
■  law  as  to  preference,  Hedaya,  70. 

'  simple  contract,  priority  against  judgment-creditors  of 

the  heir,  in  administration,  73. 

■ specialty,  under  creditor's  deed,  claim  of,  for  interest,  122. 

— as  landlord,  taking  goods  for  rent,  secured  for  debt,  rights 

of  surety,  147. 
— —  composition  with,  dishonour  of  bills  by  debtor,  revival  of 


whole  claim,  219. 
-— —  right  to  credit  general  payments,  to  any  debt,  469. 


— ^—  will  not  avoid  limitations  by  such  credit,  to  debts  barred, 
469. 

■    ■  in  adjustment  of  accounts,  rule  as  to,  469. 

of  several  debts,  rule  as  to  crediting  payment  general- 


ly, 471. 

where  the  intention  of  debtor,  as  to  payment  is  known 


or  can  be  plainly  inferred,  471. 
■  bankers  as  creditors,  payments  to  be   credited  to  the 


earlier  parts  of  account,  471. 

I  specially 

when  so  made,  475. 

'  customer  as  creditor,  payment  by,  to  special  account,  473. 


Cbiminal  Chabge —  as  a  ground  of  action  for  damages,  250. 

■     ■  without  reasonable  grounds,  260, 262, 267,  269. 

'  — ■  what  is  not  reasonable  ground,  237,  273. 

Crops — growing,  as  incidental  to  purchase  of  estate,  383,  vide  corn, 

emblements. 
^  right  of  sower  to,  406. 

CiTBTOM— established,  things  in  conformity  with,  are  implied,  280. 
'  is  the  best  interpreter,  386. 

■  overrules  the  law,  386,  388,  890,  396. 
evil,  will  be  set  aside,  386,  388. 

— — -  at  variance  with  the  law,  will  be  abrogated,  386. 

■  appointment  of  religious  incumbent,  contrary  to,  invalid, 
387. 

family,  as   regulating   inheritance,  387,  388,  390,  892, 


396,  896. 
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CrsTOH — unreasonable,  roid,  887. 

■  reasonable,  valid,  392,  394,  896. 

■  in  pre-emption  as  to  limitations,  sabject  to  law  of,  888. 

■  local,  defined,  389. 

—  things  essential  to,  889,  390,  396. 

regulating  claims  in  pre-emption,  391. 

-»— — »  mercantile,  evidence  to  show,  admissible,  392. 

■  as  regulating  legitimacy,  394». 

■  ■  immemorial,  its  force,  394. 
■■                 abolished,  394. 

■  duty  of  rulers  as  to,  396. 

,     ■  of  heritable  office,  invalid,  396. 

■  of  Koolin  Brahmins,  opposed  to  Hindu  Law,  396. 

■  '  of  widow  burning  or  Suttee,  abolished,  396. 

■  '  proved,  by  user,  397. 

^ ^  immemorial,  right  under,  not  defeated  by  act  of  parlia* 

ment,  400. 
CusTOMBK — rights  of,  vide  banker,  61. 

■  bond  of,  assignment  to  new  firm,  61. 

'  change  of  title  of  pass  book,  is  notice  of  change  of 

firm,  61. 
>  payments  by,  vide  creditor,  473. 

D. 
Damage— done  to  surface  by  owner  of  minerals,  vide  surface,  416^ 

417. 
■■    ■            by  animals,  vide  animals,  274,  277. 
DAHAaBS^-liquidated,  321,  323. 
•^— — general  rule  a8  to,  standard  of  admeasurement,  in  cases  of 

uncertain  value,  447. 
Date — of  instrument,  filling  up    of  blank,  subsequent  to  execu* 

tion,  197. 

variance  of,  in  date,  from  date  mentioned  in  pleading,  197. 

error  as  to,  difference  of  styles  current,  204. 

Daughtbb — ^having  male  issue  or  likely  to  have,  entitled  to  inherit, 

600. 

■  childless,  or  barren,  or  having  only  female  issue  exclud- 

ed, 500. 
Day — fractional  part  of,  disregarded,  405,  vide  judicial  proceedings. 
Deaf  and  dumb^  person  not  incapable  of  contract,  vide  marriage, 

481,  482,  483,  487. 
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DilP  Aim  DtHB— incapable  of  inheriting,  Hindu  Law,  493. 
D£ATH— civil,  of  ancestor,  494,  503. 

■  simultaneous,  of  expectant  heir,  and  inheritee,  406. 
Debt — continuance  presumed,  466,  vide  payment. 

■  land  charged  with,  in  the  hands  of  trustees,  long  possession 
of  remainderman,  presumptive  of  pajment,  466. 

DsBTOB — common,  different  creditors,  d7. 

■  fraud  of,  without  prejudice  to  creditors  security,  41. 
«  draft  upon  by  creditor,  non-acceptance,  67. 

— — ^—  composition  by,  dishonor  of  bills  given,  revival  of  entire 
claim,  219. 

>  charge  by,  upon  real  estate,  power  to  executor  to  sell,  im«> 


plied,  285,  286. 
— -*  desire  expressed  by  testator,  that  his  debt  should  be  paid, 


creates  a  charge,  326. 
"  ■   ■  presumptions  favourable  to  in  matters  of  doubt,  447. 
— —  payments  by,  rules  as  to  credit,  468,  469,  470,  471, 472. 

under  three  promissory  notes,  general  payment  by,  at  re- 


quest of  creditor,  will  not  bar  limitations,  469. 
^«—  of  several  debts,  rule  as  to  payments  made  generally,  471. 
•  payments  made  under  express  direction,  or  in  amount  of 


exact  debt,  471. 

>  in  account  with  bankers,  how  payments  should  be  credit* 


ed,  471. 

in  default  with  bankers,  for  dishonoured  bill,  accepted, 


subsequently  in  funds,  471. 

of  two  debts,  one  bearing  interest,  payments  presumed  to 


be  in  favor  of  that  debt,  471. 
Dbcsnkial  SETTLBHEirr — principle  of,  as  to  origin  of  right  of  auc- 
tion purchaser,  113. 

■  under  which  subsequent  alienations  are 
void,  189. 

Deobbb — lapse  of  dominant,  lapse  of  dependant,  141.     • 

■  failure  of,  for  want  of  jurisdiction,  1 19. 
— — —  final,  conclusive,  its  effect,  307. 

-  acquiescence  in,  as  an  admission,  308. 

■  by  former  Court  of  appeal,  how  far  binding,  368. 
Deeds — fabricated  by  both  parties,  judgment  for  defendant,  448,  449. 
— —  engrossed  upon  two  sheets  of  paper  improperly  executed, 

456,  457. 
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Defendant — removal  of,  the  right  of  the  plaintifT,  134. 

.  death  of,  pendente  lite,  appointment  of  representatiTO 

ad  litem,  144. 

— -  when  favoured,  240. 

relying  on  new  matter,  241. 

■ presumptions  favourably  construed  towards,  241. 

>  may  estimate  his  own  liability  and  pay  money  into 


Court,  808. 

effect  of  such  payment,  808. 

— — -  exception,  808,  309. 

presumptions,  favourable  to,  447. 


DsFENOE — ^resting  on  a  matter,  wliioh  might  have  been  set  up  in  an 

earlier  action,  its  character,  481. 
Degbadation — vide  caste,  607,  out-caste. 
Delay — within  limitations,  is  not  laches,  120. 
Demand — principle  of  rule  N.  W.  P.  as  to,  so  as  to  create  debt,  185. 

■  absence  of,  for  a  considerable  period,  presumptive  of  pay- 
ment, 466. 

Demeanoub — as  presumptive  of  admission,  vide  admission,  311. 
Demise — of  all  rights  and  interests,  demisee  unrestricted,  52. 
Demokbtbation— descriptive  errors,  290,  291,  292,  297,  800,  301. 
Deposit— of  deeds,  independent  of  the  deed  charged,  78. 

^—  without  title  in  depositor,  79. 

Deboription— errors  of  immaterial,  197,  vide  demonstration,  290 
to  296. 

■  uncertain,  295. 

Devise — binds  devisee  to  the  dispositions  of  testator,  376,  vide  gift, 

■  of  land,  carries  the  fixtures,  406. 

Detoteb — ancestor  becoming,  its  effect  in  partition,  508,  509. 
DiLAPEDATiONB — vidc  fixtures,  417,  impensse  voluptuosse,  421. 
Diligence — effect  of,  in  execution,  66,  67,  68,  72,  76. 
DiscovEBT — vide  sworn  broker. 

of  deed,  may  be  partially  produced,  164. 

DisiNHEBiTAKCE— Hindu  Law,  as  to,  601. 

DiSTBESS — submission  to,  as  admission  of  landlord's  title,  41. 

DrvoBOE — action  bj  husband,  on  ground  of  adultery  of  wife,  plea 

virginity,  494. 
I  action  by  wife,  on  ground  of  adultery  of  husband,  494. 

DociTMEKTS— subsequent,  not  privileged  against  client  in  aotioD;  vide 

solicitor,  129. 
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DoovMSKTS— opinions  of  counsel  of  truBtee,  not  priyileged  against 

cest  qui  trust,  130. 
-^— —  tampered  with,  maxim  as  to,  208. 

■  unstamped,  rule  as  to  exclusion  or  admission  of,  214. 

■  solicitor  lien  upon,  not  sufficient,  to  bar  production  at 

instance  of  third  parties,  217. 

parole  evidence,  admissible  to  explain  particular  cus- 


toms, 297. 
—  improperly  executed,    with  reference  to  stamp  laws 


456,  457. 

Dog — "  beware  of,"  278,  33,  vide  animals,  owner. 

DoLiTB^definition  of,  93,  99. 

•  dans  locum  contractiu,  82, 

Donatio  mobtis  causa — subject  to  Donor's  debts,  129,  351. 

vide  gift,  350,  351. 

DoiTEE — vide  devise,  gift,  charity. 

DoNOB — not  registering  transfer,  presumptively  fraudulent,  438. 

DowSB — priority  of  claim  under,  as  against  heirs,  67,  72. 

right  of  wife  to,  326. 

'  presumptions,  favourable  to,  447. 

Dbaft — act,  words  subsequently  omitted,  as  evidence  of  the  inten- 
tion of  the  Legislature,  434. 

— —  by  creditor  upon  debtor,  non-acceptance,  67. 

E. 

Eabmabk — monies  earmarked,  475. 

Easbmbi^t — right  of,  its  exercise,  1. 

■  interruption  of,  acquiescence  in  judgment,  adverse  to, 
308. 

enjoyment  must  be  continuous  without  interruption,  ac* 


quiesced  in  for  one  year,  389,  521,  522. 
'         vide  user. 
■  how  defeated,  622. 


Electiok — vide  dower,  326. 

Emblbments — right  of  devisee  of  real  estate  to,  unless  otherwise 

provided,  382. 
— — —  rule  of  law  as  to,  383,  408. 

■        ■    vide  corn,  growing  crops,  290. 
Employbb— endorsing  prejudicial  remarks  upon  employee's  license, 

24,  26. 
EK0BOA0HMB5T-— of  tenant  on  waste,  adjoining  demise,  G5, 125. 
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Ekdobsimint — ^blank,  transfer  by,  delivery,  title  of  transferee  as 

against  acceptor,  56. 
— — objection  to,  because  made  upon  the  face  of  the  bill, 

199,  201. 
Endowment — alienation  of  lands  belonging  to,  187. 
EKHANCBiiSKT — of  rent,  what  the  notice  must  contain,  460. 

— — by  land  owner,  not  an  auction  purchaser,  460. 

Ektbies — at  variance  with  interest,  admissible,  435. 
Equality— of  proof,  vide,  447,  451,  also  possession. 

of  wrong,  447,  452. 

Equity— of  redemption,  death  of  mortgagor,  intestate  and  without 

heirs,  vests  in  the  mortgagee,  not  in  the  Crown,  136. 
Ebasubes — in  instruments,  rule  as  to,  214. 
Ebeob — ^intentional,  mbjoinder,  amendment  disallowed,  185. 

in  dates,  vide  dates,  204. 

■  in  computation,  205. 
'  in  other  cases,  206. 

'  clerical,  206,  vide  also  trifles. 

■■   demonstrative,  290  to  295. 
Estoppel — by  verdict,  limited  to  parties  to  it,  40,  41,  43. 

—  by  fact,  judicially  found,  42. 

Evidence — ^taken  behind  the  back  of  party,  avoidance  of  judg- 
ment, 43. 

■  effect  of,  inter  alios,  44. 

■  must  be  the  best,  foundation  of  rule,  90. 
■ secondary,  228. 

«  its  quality  and  not  its  quantity  to  be  regarded,  238. 

-  when  equal  in  both  sides,  238. 
«^— ^^  what  amounts  to  plenary  proof,  239. 

-  arithmetical  estimation  of,  239. 

■  code.  Napoleon  as  to,  239. 

■  partially  false,  rule  as  to,  240. 
..  present  law  as  to,  240. 

Exception — is  exclusion  of  parties  not  excepted,  287,  vide  mention. 
Execution— of  decrees,  vide  priority,  66,  67,  68. 
— sale,  after  satisfaction,  142. 

■  specific  possession  of  a  share,  in  an  undivided  Hindu 

family,  7. 

Executor — de  son  tort,  146,  218. 

■■    ■  powers  of,  to  carry  on  testator's  business,  limited|  40. 
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ExEOUTOB — time  given  by,  to  debtor  under  powers,  loss  of  debt,  48. 
■  of  tenant  for  life,  cases  between  and  remainder  man,  424, 

vide  fixtures. 
ExpiATioir— its  effect  in  avoiding  forfeiture  of  inheritance,  by  reason 

of  loss  of  caste,  507. 
ExTOBTioir — of  confessions,  the  system  as  practised  in  India,  803 

to  805. 

F. 
Fact— judicially  determined,  estoppel  by,  48. 
PsES — vakeels,  payment  of,  from  funds  in  Court,  action  to  recover, 

120. 
■  claims  of,  how  enforceable,  120,  vide  vakeels. 


registration  fees,  alienation  and  inheritance,  455. 


FflMiXES — with  four  exceptions,  disqualified  from  inheriting,  Hindu 
Law,  499. 

■  succession  of,  500. 

Fettxbs — presumptions  adverse  to,  in  cases  of  two  readings,  458. 
FrxTUBBS — chattels  attached  to  the  soil,  481. 

■  rule  as  to  fixtures,  passing  with  the  soil,  relaxed  in 
favour  of  Trade,  426. 

■  exception,  426. 

what  they  are,  289,  417,  419,  420,  421,  428,  425. 

how  they  pass,  406,  407,  426. 

— — principle  as  to,  482. 

— defined,  408. 

rule  as  to,  controlled  by  local  custom  and  usage,  408. 

■  —  looms  removeable  at  pleasure,  will  not  pass  as  machinery, 
410,412,425. 

' claim  to,  by  mortgagee  of  lease,  with  memorandum  in- 


cluding premises,  418. 

in  their  ordinary  sense,  418. 

machinery  partly  fixed,  partly  moveable,  the  latter  are 


fixtures,  425. 
F0BBSABA50B — vldc  admissions,  811. 
Fobfsitube — exemption  of  money  impressed  with  character  of  realty, 

158, 161. 
'  of  inheritance  by  reason  of  loss  of  caste,  507,  vide 

inheritance. 

>  of  civil  rights,  by  entering  a  religious  order,  or  degra- 


dation, 508. 
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FouKDSB — of  charitieB,  eleemoBjnarj,  religious,  educational,  rules  as 

to  coDstruction  of  bequests,  818, 814. 
Fbaitd— of  debtor,  without  prejudice  to  security  of  creditor  without 

notice,  41. 
■    ■  of  vendor,  vide  Caveat  Emptor,  vol.  ii.  vide  fraud,  vol.  i. 

innocent  party  to,  228,  232. 

— ^—  general  principle  as  to,  232. 

as  gathered  frqm  conduct  generally,  433  to  438,  vide  also 

presumption. 

by  contract  with  party  of  unsound  mind,  vide  marriage, 


consent,  482,  486. 
Fxoma— in  Court,  vakeels  lien  upon,  1 20. 
FuKEBAL  ItiTES — oblations,  their  object,  498. 

G. 
Gift — parties  incompetent  to  make,  877. 
not  void  for  sickness  or  mortal  disease  in  donor,  877. 

■  mortis  causft,  a  legacy,  in  Mahomedan  Law,  877. 

■  by  a  party  ill  of  an  incurable  disease,  void  by  Hindu  Law, 
877. 

'  '  under  influence  of  passion,  lust  or  anger,  the  same,  877. 

■  of  her  own  separate  property,  by  a  married  woman,  valid  by 
Mahomedan  and  Hindu  Law,  878. 

•^-^—  of  immoveable  property  received  from  her  husband,  must 

have  consent  of  husband,  878. 
^  ■  ■-  after 

his  death,  invalid,  878. 

■  ^>  can  only  be  altered  and  retracted  by  plain  unambiguous 


words,  838. 

—  donee  bound  by  conditions  of,  850,  876,  877. 

—  by  Hindu,  coupled  witb  conditions,  binding,  877. 
-^-  mortis  caus^,  its  character,  351. 

■   differs  from  a  legacy,  851. 

gift  inter  vivos,  851. 


liable  for  debts  of  donor  on  deficiency  of  assets. 


851, 129. 

'  revocable,  on  recovery  of  donor,  851. 


ordinary,  how  distinguished  from  a  grant,  851. 

present,  to  charitable  purposes,  876. 

to  wife,  children,  favourably  considered  by  Mahomedan  Law, 


878. 
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Gift — ^unequal,  to  chfldren  disapproved,  but  legal,  878. 

■  to  children,  prejudicial  to  creditora  upheld,  378. 
what  may  be  the  subject  of,  879. 

■  limitation  as  to,  879. 

by  Hindu  widow,  879. 

— —  of  personal  right,  879. 

■  to  childless  widow,  on  partition,  879. 

-— by  manager  of  endowment  lands,  in  prejudice  of  endowment, 

invalid,  880. 
-^-—  of  property,  other  than  ancestral  immoveable  property,  away 

from  the  heir,  valid,  880. 

■  prohibited  in  eight  instances,  880. 
in  excess  of  interest,  how  far  good,  880. 

■  partly  valid  and  invalid,  the  former  is  good,  881. 
'  contingent,  Hindu  and  Mahomedan  Laws,  381. 

■  to  take  effect,  after  death  of  Donor,  Hindu  and  Mahomedan 
Laws,  881. 

irrevocable,  nature  of,  882. 


Glsbi — vide  dilapidations,,  fixtures,  438. 

Gbacb — jeax  of,  (vide  mortgage,)  how  computed,  105,  455, 

Graitf — service,  discharge  of  grantor  upon  resumption  of  dominant 

tenure,  54. 

-•  its  conditions,  binding  upon  the  grantee,  850, 851. 

■  distinguished  from  a  gift,  861. 

— —  rent-free  by  Zemindars,  without  Consent  of  Government, 

invalid,  880. 
— — ^—  in  perpetuity,  distinctive  words  creating,  459. 

different  kinds  of,  lakhiraj,  619  to  662. 

requiring  to  be  registered,  subsequent  to  12th  August,  1765, 


and  prior  to  let  December,  1790,  661. 

requiring  sanction  of  Government,  to  12th  August,  1765, 


and  prior  to  1st  December,  1790,  661. 

■  null  and  void,  without  reference  to  length  of  possession,  661. 
validity  of,  how  tested,  661. 


Gbaittsb — of  rights,  termination  of,  rule,  44. 

under  Section  8,  Eeg.  XLIV.  1793,  45. 

'  action  by  service  grantee,  against  the  grantor,  after  re- 

sumption, failure  of,  64.  [564 

■  of  100  biggahs,  640, 641,  644,  vide  lakhirajdar,  562,  563, 

under  Section  10,  Reg.  XIX.  1793,  544. 
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Gbantbe— of  Section  8,  Eeg.  XIX.  1798,  644. 

■  the  three  classes  of,  under  Reg.  XIX.  1793,  661. 
Obowiko  Chops— vide  emblements,  crops,  882,  383,  406,  407. 

■  sown  within  the  term,  408. 

H. 
Hamkeb — fall  of,  indicates  assent  of  vendor  and  vendee,  64. 

■  until,  either  party  may  retract,  64. 

Hand— note  of,  in  the  possession  of  the  maker,  presumption,  466,  466» 
'  receipt  under,  and  seal,  best  evidence  of  payment,  466. 

■  ovljy  prim&  facie  evidence  of  payment,  466. 

Heib — his  estate  in  descended  assets  of  ancestor,  78. 

■  who  shall  be,  how  determined,  476. 

■  at  law,  production  of  deeds  upon  application  of,  154,  155. 

■  legitimacy  of,  presumed  from  marriage  of  parents,  476. 

■  general  and  heir,  ex  parte  matern^,  case  between,  463. 
-  ■  posthumous  child  as,  same  rights  as  other  children,  476. 

■  heir  at  law,  qualified,  right  defeasible  on  birth  of  posthumous 
son,  489. 

'         claim  by  posthumous  son,  for  mesne  rents,  accruing  from 
death  of  testator,  to  birth,  489. 
'  heir  at  law  qualified,  in  possession,  entitled  to  the  rents  ho 

may  collect  before  birth  of  absolute  heir,  490,  491. 
— — -^  bars  and  impediments  to  inheritance,  Hindu  Law,  493. 

*■  claim  to  succession  of  estate  of  missing  party,  496. 
— *  expectant,  death  of,  with  actual  heir,  simultaneously,  496. 
rules  as  to  succession.  Sconces  and  Sheahs,  497. 


Hebeditabx — grant,  distinctive  words,  implying,  459. 
Hebmit — ancestor  becoming,  its  effect  on  partition,  508,  609. 
HiBBANAMEH — Subsequent  to  decree,  presumptively  fraudulent,  437. 

■  construed  by  intention,  458* 

Highway — presumption  as  to,  ownership  in,  128. 
Hindu — family,  undivided,  specific  share  sold  in  execution,  7. 

-^— —  board,  property  and  religious  ceremonies 

in  common,  378. 
— ^— —  separated  by  the  father,  manner  of,  878. 
■  separation,  rule  as  to  ancestral  property,  378. 

"  self-acquired,  879. 

■  moveable  ancestral  property,  379. 

u  .Ml       M  immoveable  ancestral  property, 


879. 
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HiKDU — family,  unequal  division  of  all  ancestral  property,  Benares  and 
Mithila  Schools,  879. 

■  instruments  by,  or  in  favour  of,  female  members  of,  436. 

■  .  partition  by  members  of,  442,  443,  vide  partition. 

■  law  of  inheritance  as  to,  how  regulated,  498,  499. 

■  females,  with  four  exceptions,  disqualified  from  in- 
heriting, 498,  499. 

HoLDEQ — of  bill,  title  equal  to  that  of  drawer,  67. 

voluntary  promissory  note,  his  priority  over  legatees,  78. 

HoBSS — glandered,  sale  of,  vide  caveat  emptor,  106, 107. 

HouB  Glass — ^limitations,  as  the  hour  glass  of  the  legislature,  574. 
—————  necessity  of  turning  it,  574. 
HoiTSE — adjoining,  mutual  support,  123. 
HusBAi!a>^failure  of,  action  against,  by  wife,  costs,  178. 

■ and  wife,  vide  wife,  maintenance,  gifb. 

— ——  what  amounts  to  maltreatment  by,  885. 

— —  and  wife,  agreement  for  separation,  enforced,  462. 

I. 
Idehtitt — its  force,  in  case  of  misdescription,  290,  291,  292,  296, 

298. 
Idiocy — distinguished  from  mere  dullness,  483. 

■  as  a  bar  to  inheritance,  Hindu  Law,  493. 
Igkobakce — as  a  plea,  civil  and  criminal,  458. 
Illegality — vide  law,  454. 

_^ patent  on  the  record,  454. 

Illegitimacy — impeachment  of  title  for,  72. 

_ .  as  a  bar  to  inheritance,  476,  491. 

■  must  be  fully  established  to  bar  regular  course  of 

inheritance^  477. 

— • from  physical  incapacity  of  husband,  477* 

•  children   of  unmarried  woman,   adulteress,  inherit- 


ance barred,  Mahomedan  Law,  480. 

Imitation — vide  patent,  fraudulent,  442. 

Ikoapacity — of  husband,  must  be  fully  established  to  support  illegi- 
timacy, 477. 

— ^—  may  be  rebutted,  477. 

'■ — -  mere  intellectual  dullness  does  not  constitute,  481,  482. 

Incidentals — rule  as  to  things,  117. 

_.  jQ^^^  interest,  costs,  alluvion,  mesne  profits,  as,  118, 

283. 
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Ikcidektals — right  of  action  as  incidental  to  wrong,  120. 
— ^^  right  to  decree  as  incidental  to  right  of  injonctiony 

122. 

— —  right  to  diet  money,  124. 

* . right  of  Donee  of  Principal  to  accumulations,  325. 

right  of  Riparian  proprietors  to  flowing  water,  10, 


16, 180, 182,  427. 
— — «— -  right  to  interest  of  mesne  monies,  185. 

right  of  alienee  of  land,  to  enforce  beneficial  cove- 


nant, 203. 

.—...——.  growing  crops,  as  incidental  to  purchase  of  estate,  383. 
growing  crops,  as  incidental  to  right  of  sower,  406. 


Ikcbem£IIT — gradual,  406,  vide  alluvion,  accession. 

INCUMBBA.NOBE— vide  tackiug,  mortgagee,  81,  84,  85. 

INFOBMA.LITT — vidc  irregularity,  must  be  substantial,  199,  205. 

Inhebitancb — bars  to,  amongfst  Hindoos,  492,  absolute  impediments 
to,  492,  493,  partial,  493. 

.  right  of,  what  it  is,  495. 

■    ,  of  daughter,  Mahomedan  and  Hindu  Laws,  495. 

,  of  grandsons,  Mahomedan  Law,  495. 

claims  of,  ty  Mahomedans  and  Hindus,  Native  Portu- 
guese, Foreigners,  British  subjects,  496. 

facts,  that  must  be  proved  in,  claims  to,  496,  497,  in 


succession  to  missing  parties,  496. 

Injunctions — more  readily  granted  in  absence  of  rivality,  33. 

Injubt— to  owner  of  surface,  vide  minerab,  413,  416,  417. 

— .  generally,  vide  wrong  doer,  1. 

Innocence — presumptions  favourable  to,  447. 

Insanity — as  a  bar  to  inheritance,  Hindu  Law,  493,  vide  mind,  inca- 
pacity. 

Insteumbnts — obligatory  in  possession  of  obligor,  465. 

Insubance— liability  of  insurers,  89,  99, 100. 

avoidance  of,  by  misconduct  in  insured  party,  100. 

_^».,. ^^  liability'of  under  writer,  limited,  101, 104. 

.^__- proprietors  of  Company  not  fully  paid  up,  49. 

. life,  its  nature,  37. 

... kept  on  foot  by  obligee,  after  discharge  of  debt,  174, 

175. 

policy  to  secure  a  debt,  different  from  policy  to  secure 


annuity,  175. 
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Intellect — dullness  of,  distinguished  from  unsoundness  of  mind, 

incapax  contractui,  482,  483. 
Ihtention — in  criminal  cases,  its  effect,  242,  243. 

distinction  as  to,  criminal  and  civil  cases,  242,  243,  268. 

'  '  general  principle  as  to,  243. 

— —  contracts  founded  upon,  243. 

■  implied  or  expressed,  243. 
— —  — •  mere  expression,  does  not  amount  to  contract,  289. 

— —  the  key  of  interpretation,  311,  820,  322,  323. 

'  ' —  in  wills,  311,  316,  326,  328, 

331. 

■              words  suhordinate  to,  311,  316, 
■     ■  ■             of  testator,  polar  star  of  construction,  811,  331. 
— — — will  take  effect  as  far  as  it  can,  312,  313. 


-  of  founder  of  charitable  institutions,  construction,  312, 
313. 

-^^  presumption  as  to,  from  his  religious  tenets. 


313. 

■  of  charity  for  secular  education,  presump- 


tion, 314. 

of  eleemosynary  charity,  presumption,  314. 


agreement  enforced  according  to  plain  intention,  320. 
consuetudinarium,  at  variance  with  intention  of  founder. 


324,  325. 

— —  to  he  gathered  generally  from  instrument,  331,  458. 
avoidance  of  conjecture  in  arriving  at,  345. 


Iktebest — rule  as  to,  credit  of  payments,  vide  payments,  469. 
— — ^— -  claim  to  recover,  not  barred  by  delay,  within  limita- 
tions, 54. 
"■-■  ■  as  an  incident  to  principal,  117. 
'  _—  to  mesne  monies,  186,  vide  incidentals. 


-^  not  satisfied  first,  in  decree  amended,  470. 


Iktsblineationb— universal  rule  as  to,  214. 

'  must  be,  in  a  material  part  of  instrument,  214. 

IirvBSTieATiON — superficial,  185. 

I.  O.  U. — by  bidder  to  auctioneer,  for  deposit  money,  action  to  reco- 
ver, 472. 
IsBEGULi^JTT — must  be  material,  197,  205,  vide  omission. 
Ibbiqation — vide  Riparian  proprietors,  10,  15,  180,  182. 
Issue — vide  children,  legitimacy,  illegitimacy. 
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Issirss — limitations  of  proofs  to,  241. 

omission  to  record,  4i60,  462. 

IsTUUBABBE — tenures,  limitations  as  applying  to  actions  to  resame 
grants,  518  to  560. 

■  ■ parties  in  possession  at  fixed  rates.  Section  49, 

Reg.  Vlll.  1793,  628. 

J. 
Jheel — sale  of,  what  passes  to  purchaser,  407. 
Joint  Estate— mortgage  of,  undivided,  58. 

■      '  in  moveables,  pawn  by  one  sharer,  68. 
JuDGMEin? — what  parties  bound  by,  39,  41. 

■  execution  of,  vide  execution,  priority. 

'  creditor,  priority  of  lien  contra,  Insolvents,  assignees,  66. 

right  of  creditors  under,  226. 

■  —  signed  after  death  of  defendant,  402,  405. 
is  a  judicial  proceeding  referrible  to  the  earliest  hour  of 

the  official  day,  403. 
Judicial — proceedings,  considered  to  take  place  at  the  earliest  period 
of  the  day,  402,  403. 

'  death  of  party  before  judgment,  but  on  the  same  day, 

402. 

■  fraction  of  a  day,  not  noticed,  403. 

■  precedence  given  to,  405. 


JuLKEB — what  passes  to  purchasers  of,  407. 

K. 
Ehoodkast — ^ryots'  possession  for  twelve  years,  628,  631. 
■  right  of,  its  nature,  572. 

defined,  572. 

Kkowxedob— necessary  to  create    liability,    254,  274,  275,  vide 

Scienter. 
KoEAN— its  rules  as  to  inheritance,  497,  498. 
Kitdeemee — ryots,  twelve  years  possession  by,  at  fixed  rates,  528, 
631,  672. 

■  their  rights  never  properly  defined,    572,  vide 

khoodkasht. 

L. 
Laches — as  distinguished  from  sufferance,  626. 
Lakhibajdab — may  plead  title  against  Zemindar,  though  resump- 
tive action  by  Government  has  failed,  57. 
■ — '—-'  right  to  sue  for  rents,  287. 
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LAKHiBiJDAB — ^not  a  Zemindar,  within  the  meaning  of  Section  8, 
Reg.  VIII.  1819,  287. 

■  and  Zemindar,  resumption  suita,  617  to  560. 
■'      three  kinds  of,  with  reference  to  date  of  grant,  529. 

'  present  law  of  limitation  as  to  suits,  529. 

Laitd — owner  of,  his  right  to  drain,  8,  27. 

■  taken  hy  Act  of  Parliament,  actees  strictly  hound  by  terms, 
875,  899. 

■  ■■         in  its  legal  signification,  407. 
what  passes  with  it,  407. 


Lai^bownbb — not  an  auction  purchaser,  claim  of,  to  enhance  rents, 

460. 
Lakgitaob — inaccurate,  not  necessarily  ambiguous,  302. 
Larosnt — to  constitute,  intention  is  an  essential  element,  243. 
Latbht— ambiguity,  290,  299,  300,  301,  802. 
Law — its  natural  death,  215. 

its  letter  to  be  observed,  450. 

— ——  compliance  with  imperative,  454,  455,  456,  457,  462. 

Circular  Order  at  variance  with,  457. 

award  of  arbitrators  at  variance  with,  458. 

■  will  attested  at  variance  with,  462. 

■  Mahomedan,  as  to  missing  persons,  496,  as  to  inheritance, 
vide  inheritance. 

Lease — vide  lessee,  lessor. 

«    ■■        general  in  its  terms,  lessee  not  restricted  to  one  crop,  285. 

— —  building  or  planting,  407. 

'  usufructuary,  436. 

'  of  all  proprietary  rights,  passes  waste,  460. 

LsGAOY — ^for  charitable  purposes  abroad.  Courts  action  in  oases  of,  217. 

— — — -  revocation  of,  825. 

*  ademption  of,  58. 

Legal — ^interests,  created  subsequently  to  decree,  66. 

Legates — convict  of  felony,  position  of  executor  in  respect  of  the 
Crown,  47. 

'  postponed,  to  holder  of  voluntary  obligation,  in  adminis- 
tration of  assets,  73. 

*    takes,  subject  to  conditions  of  testator,  377. 

LEGiTiMAOX---presumed  from  marriage,  476,  481,  492. 

■  cohabitation,  477. 

' ■■  common  reputation,  478. 
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Leoitihaot —presumed  from  admission  of  marriage  bj  parents,  Ma- 
homedan  Law,  480. 

I  baptism  of  children  as  bom  in  wed- 

lock, 610. 

■  ■■  from  registration  of  birth,  as  children 


bom  in  wedlock,  610. 

—  from  regbtration  of  burial  of  mother, 


as  wife,  610. 

'■■  — '  admission  of  paternity,  407,  Uafaome- 


dan  Law. 

LsFBOST — as  a  partial  bar  to  inheritance,  498. 

Lessee  Lessob — action  by  former  for  defective  constraction  of  pre- 
mises, 26. 

^  transfer,  by  lessor,  charged  with  subsisting  lease,  44, 

■  powers  of  lessee,  under  lease  from  manager,  47. 

«  lease  in  excess  of  powers,  good  within  them,  66. 

•  lease  by  receiver,  invalid,  69. 

— ^— — — —  lessee  of  expired  term,  setting  up  title  of  mort- 
gagee against  his  lessor,  130. 

breach  by  lessee,  re-entry,  468,  465,  461,  463,  464. 

■         '  ■  breach  may  be  cured  by  subsequent  receipt  of  rent, 


473. 
Letter — written,  "  without  prejudice,"  310,  vide  admissions. 
of  credit,  in  possession  of  addressee,  no  proof  of  payment, 

466. 
Lettebs  Pateistt — vide  patent. 
Liability — of  proprietors  of  Insurance  Company,  limited   (shares 

not  paid  up),  49. 
Libel — action  by  Magistrate  for,  privilege,  2. 
■  plea  of  privilege,  248. 

— *  plea  of  fair  comment,  264. 
'  news  paper  report  of  public  meeting,  266,  267. 

reports  of  judicial  proceedings,  protected,  266. 

reports  of  public  meetings  not  protected,  266. 

LiBEBTT — presumptions  favourable  to,  447,  463,  vide  fetters,  clause 

irritant. 
LiEK — by  first  mortgagee,  offer  of  balance,  refusal,  payment  into 

bank,  3. 
"^  solicitor's,  law  agents,  upon  title  deeds,  secondary  to  thai  of 

a  Catholic  creditor,  130. 
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LiSK — solicitor's,  over  one  set  of  deeds,  not  affected  by  parting  with 
another  set,  130. 

■ will  not  be  marshalled,  130. 

limited  as  against  client,  does  not  extend  to  pro- 
duction at  instance  of  third  parties,  217. 

Light— right  to,  23. 

Limitations — run  from  date  of  decree,  not  from  execution,  1 17. 

^  action  for  mesne  interest,   pauper  suit,  135. 

■  in  actions  under  Keg.  XIX.  1793,  or  for  assessment, 

140,  518  to  565. 

■  law  of,  the  statute  of  peace,  565,  570. 

■  "■  in  pre-emption,  91. 
— — statutory,  668,  669. 

*— '«—  time  muBt  count  from  proximate  and  immediate  cau^. 


89,  91,  92. 

Courts  of  equity,  their  interference,  to  prevent  the 


statute  being  pleaded,  668,  569,  670,  671. 

■ revived  by  acknowledgment,  91. 

recurrent  causes,  from  each  successive  breach,  572. 

in  cases  of  dispossession,  instances,  103. 

-*  in  action  to  set  aside  a  settlement,  104. 

— by  prescription,  565. 

-^— in  Butwara,  103. 

how  affected  by  mesne  litigation,  103, 105,  106,  115. 

iQ  action  by  adopted  son,  vide  widow,  105. 

-._ iu  actions  by  auction  purchaser,  revenue  sale,  113, 


518  to  664i. 
— -  exceptional  in  favour  of  Government,  excludes  other 


parties,  287. 
-» fraudulent  concealment  as  a  plea  to,  566,  567,  668, 


569. 
-— —  not  barred  by  credit  of  general  payments,  to  debts 

barred,  469. 
action  by   Government  barred  by  sixty  years,  519 

620,  565. 

-^__ .  revival  of,  by  acknowledgment,  521,  525. 

— —  how  calculated,  in  cases  of  promissory  note,  524. 

dootrine  as  to  right  of  action  being  gone  by  suspen- 


sion, 625. 

— — will  not,  originate  in  applications  for  review,  527. 
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Limitations— iboLr  applicabilitj  or  otherwise  to  resumption  Buits  bj 

Zemindars,  510  to  565. 
■  twelve  years  and  sixty  years,  applicable  to  what  cases, 

564. 

in  actions  for  rent,  to  assess,  recurrent,  572. 

possessory,  under  award  of  Revenue  authorities,  573. 

created  by  hereditary  possession,  573. 


Liquidated  Damages — 821,  rule  as  to  823,  vide  damages. 

Lists — in  testator's  hand-writing,  referred  to  in  will,  admitted  to  pro- 
bate, 816. 

Looms — as  machinery,  vide  fixtures,  410,  412. 

Loss — negligent,  of  attached  property,  responsibility,  9. 

of  goods,  by  common  carrier,  104. 

of  goods  insured,  vide  Insurance,  under  writer,  89  to  104. 

negligent,  114. 

evitable  as  distinguished  from  inevitable,  114, 115. 

LuxiTBiEB — "  impenssB  voluptuosse,"  contradistinguished  from  neces- 
sarise,  521,  vide  fixtures. 

M. 

Machikebt — vide  fixtures,  410, 412. 

Maintevakce — ^wife  husband's  agent  to  proyide,  in  absence  of  ade- 
quate provision,  884. 

escheat  of  estate,  maintenance  of  widow,  884. 


claim  to,  contingent  on  living  under  husband's  pro- 
tection, 883. 
not  forfeited  in  leaving  her  husband  owing  to  mal- 


treatment, 888. 

— —  claim  to,  by  parties  disqualified  to  inherit,  493. 

right  to,  amongst  Hindoos,  its  recognition,  499. 


Malice— not  restricted  in  its  definition,  246,  249,  271,  272. 

defined,  271. 

Malikaka— claim  to  cannot  be  varied,  61. 

Map — containing  boundary  of  other  lands  than  those  in  dispute,  41. 

preference  given  to,  over  parol  evidence,  448. 

Mabkst — interference  with  by  Magistrate,  29. 
-           —  overt,  sale  of  chattel  interests,  as  i^nst  true  owner,  76. 
MABBIA0B — conditions  in  restraint  of,  872. 
what,  374. 


contract,  founded  upon   consent  only,  476,  481,  482, 

what  it  is,  487. 
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Mabrtaoe— cohabitation  as  man  and  wife,  as  proof  of,  477. 

—  son  born  during,  inherits,  795. 

presumption  of,  validity  of,  from  cohabitation,  477,  Ma- 

homedan  Law,  405, 

presumption  of,  common  reputation,  478. 

rule  as  to  reputation,  being  evidence  of,  616. 

in  actions,    for  adultery,  bigamy,    marriage  must   be 


proved,  477. 

•  vide  children,  legitimacy,  illegitimacy. 


•  presumptbn  always  in  favour  of,  481,  609,  610. 
—  incapacity  to  contract,  what,  481,  482,.  487. 

its  legality  and  validity,  independant  of,  any  set  form  of 


words,  or  religious  observance,  482,  487. 
■  what  infants  may  contract  487. 

— —  may  be  contracted  by  signs  only,  487. 
'  consent  of  trustees  to,  presumed,  from  oondact,  492. 

parents,  sentence  of  nullity  for  want  of,  collu- 


sively  obtained,  validity  presumed,  492 

between  Jew  and  Christian,  presumption  of,  609. 

Mabriej)  Woman— mortgage  of  settlement,  with  husband's  concur- 
rence, her  lien  as  against  other  creditors,  138. 

—— — deaf  and  dumb,  vide  incapacity,  482. 

MAESHALLiKa — of  securities,  86. 

lien  of  law  agent,  upon  different  securities,  cannot 

be  marshalled,  180. 

Meetings — public,  actionable  words  spoken  at,  247,  260. 

■ —  report  of,  publication  in  newspaper,  266. 

Matekialitx— of  witness,  taxation,  is  a  question  for  the  master,  126. 

Maximum — when  the  proper  standard  for  admeasurement  of  dama- 
ges, 447. 

Measusembitt — to  avoid  contract,  must  differ  materially,  195. 

Mention— express,  of  things  implied,  unnecessary,  280,  284,  286. 

• express,  excludes  things  not  expressed,  280,  286,  286. 

Mesne— profits,  claim  to,  how  affected  by  mesne  litigation,  106. 

—  right  to,  incidental  to  a  decree  in  ejectment,  118, 


136. 


-—  from  what  dates  computed,  184. 
—  incidental  to  possession,  240. 

action  barred  to  recover,  if  possession  barred  by 


limitations,  210, 
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^  rents,  between  death  of  testator,  ami  birth  of  i>OBtlmm0U9 

son,  489,  190. 
Minerals— owner  of  soil,  not  entitled  to^  contra  local  cnetoin,  408, 
,^^-, injury  done  to  owner  of  sttrface,  by  j>ropn**tor  of,  413, 

416,  417, 
^^_    ...  aeyerance  of  aarfacSj  rule  as  to,  4L7< 


— ^ —  rciervation  of,  to  Lord  of  Manor,  riglit  of  allottee  of 

surface,  to  support,  417. 

Mnfu — unsound nesB,  contra  dktmgutehed  from  more  diU)neB«,  482, 
Tide  maiTiage. 

sounduesa  of,  essential  to  eonsent,  482. 

MiKiMUii — current  pricej  when  standai^d  of  admeasurement  of  dama* 
geSj  447. 

MrsciiiEF^ialiility  of  owners  of  animals  for  damagr^,  33* 

MisDESCRiFTiOTr— cured  by  identity,  290,  291,  294,  301, 

MifiJoTKDEE^ntentional,  role  ai  to,  185,  194. 

MisKEPHEsENTATiow — vid©  fraud,  41,  42, 

. its  effect  in  sales,  112,  113,  vide  caveat  emp- 
tor. 

, al)sene«  of,  108, 

, . to  avoid  a  contract,  must  be  material,  lOS* 

by   party  referee,  to   incrcaae   tike  rreiHfc   of 


R  tblrd  party,  2G1, 
MisBCTG— parties,  succession  to  estatea  of,  4&(5,  ninety  yoara  allowed 

by  Mabomedaii  Law,  496- 

, ancestor,  rule  aa  to  management,  during  time  of,  5(KJ. 

MraTAKE— official  without  prejudice  to  right  of  party  aggrit^ved,  12&. 

common,  party  acting  under,  234,  235, 

— in  name,  cured  by  identity  of  person,  200,  294,  vide  do 

monstration, 

m  delivering  verdict,  not  guilty  for  guilty,  298- 

>■    as  to  sex  of  legatee,  cured  by  identity,  299, 

^-_-_    in  settlement,  reformation  of,  317. 

in  agreement,  performance  enforced  according  to  plain 


intentiou,  320, 

in  draft  of  articles,  performanoe  enforced,  462* 


MiTfirLA  A^»  Be!TA TIES— doctrine  as  to  saic<*ession  of  females,  509, 
MocvunEREEnAKS—linntatioiis  aa  apiilicable  to,  518  to  5G0,  525, 
MoiiEY— stolen,  when  lost  to  tnie  owner,  30,  03. 
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MoKST — when  impressed  with  character  of  realty,  157. 

■  earmarked  y  475. 

MoBTOA-OE— year  of  grace,  how  computed,  105,  455. 

'       the  nature  of  the  contract,  127. 
— — — —  distinguished  from  pawn,  127,  436. 

-^— —  equitable,  to  constitute,  all  the  title  deeds  need  not  be 

deposited,  198. 
— — — —  founded  on  informal  document  signed  by  indebted  trus- 


tee, 198. 
deed  silent  as  to  interest,  claim  to  redeem  at  lower  rate, 


456. 

MoRTeAGBB — estate  lost  by  laches  of  mortgagor,  action  to  recover 
personally,  8. 

-^— .—  second,  of  property,  held  concurrently  with  other  pro- 
perty by  first  mortgagee,  81. 

— holding  the  surrender  of  the  mortgagor  title,  right 


of,  65. 

of  life-interest,  lapse,  62. 

bound  by  mortgagor's  transfers,  62. 

— foreclosetl  in  Supreme  Court,  ejectment  by  unforedosed 


mortgagee,  69. 
■ claim  of,  prior  to  that  of  judgment-creditors  in  execu- 


tion, 71. 
— '—  claim  of  first  mortgagee,  under  a  second  mortgage  for 

balance,  71. 

— — for  further  advances,  77,  84. 

■  cannot  tach  a  debt  as  obligee,  77. 


— both  must  be  redeemed  by  the  heir  of  beneficial  devi- 
see, 77. 

■  of  devise  be  for  payment  of  debts  generally  takes 
rateably,  77. 

■■'  of  chattel  real  and  simple  contract  creditor,  rule,  77. 

■  of  two  estate,  to  secure  distinct  debts,  flaw  in  title  of 


one,  77,  87. 

— puisne,  advance  by,  without  notice,  85,  89. 

. of  two  estates,  redemption,  87,  88. 

' lieu  upon  personal  estate  of  mortgagor,  81. 

-— —  order  in  which  mortgagor's  estate  is  liable,  81. 

of  wife's  estate,  distinction,  81. 

^  first,  for  future  advances,  88. 
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MoBTOA.OEE--in  what  case  he  may  use  the  pledge,  131. 

his  duties  in  that  respect,  131,  vide  pledge. 

■ or  pawnee,  his  rights  or  lien,  limitations,  132, 

■  where  two  or  more  articles  are  pledged  for  a  single 

deht,  182. 

for  a  sepa- 
rate deht,  132. 

— — «— ^ joint,  of  one  article,  alternate  possession,  132. 

■ in  alternate  possession,  each  b  trustee  for  the  other, 


132. 

— —  discharge  of  one  of  two  debts,  132. 
'  single,  of  different  mortgagors,  133, 
■  either  may  discharge 


the  debt,  133. 

• duties  of,  in  possession,  133. 

■  expenses  incurred  by,  183. 

-— —  authority  of,  to  sell,  134. 
■      refusing  accounts,  except  upon  payment  of  expenses, 


not  vexatious  conduct,  198. 

— —  compromise  by,  for  portion  of  mortgage  debt,  219. 
right  of,  determination  of,  220. 


MoBTis  Cattsa  DoiTATio —  subject  to  debts  of  donor,  129,  851. 

, »  its  character,  851,  vide  gift. 

MoTHBB — as  heir,  500. 

■  grand-mother  as  heir,  500. 

■  step-mother,  oppression,  as  a  groonds  for  demanding  par- 
tition of  ancestral  property,  504. 

N. 
Name  Subkame — errors  as  to,  cured  by  identity  of  person,  290  to 
299. 

I  doubts  as  to  individual,  from  similarity,  290. 

— — several  surnames,  rule  as  to,  290. 

■■  error  as  to  name  of  institution,  301. 

Necessabtes — wife's  power  to  pledge  her  husband's  credit  for,  384, 
385,  vide  wife. 

■  vide  luxuries,  fixtures. 

Negligence— in  encumbrancer  in  making  enquiries,  79. 

. of  party  advancing  money,  as  to  subsisting  charges,  79. 

__.  omissions  not  protected  as  a  rule,  80. 

■  loss  caused  by,  vide  loss. 
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Neougencx-— of  pleader,  action  by  client,  262. 

■  of  owner  of  animals,  fer©  naturae,  274. 

— mutual,  failure  of  action  by  reason  of,  449. 

Negotiable — ^instnunent  stolen,  title  of  holder  for  value,  33. 
Newsfapsb — report  of  judicial  proceedings,  how  far  admissible  in 

evidence,  444,  443. 

of  public  meeting,  265,  266,  vide  also  libel. 

Nice  Distinotionb— folly  of,  198. 

NoN  AooEss — declaration  of  mother  how  far  admissible  to  prove 

paternity,  477. 
Note— of  hand  in  the  possession  of  maker,  acceptor,  465. 
Notice — omission  to  serve,  its  effect,  43. 
— —  to  bind  purchaser,  must  be  served  by  party  having  some 

int^est,  47. 
'    ,  its  effect,  89. 

posted  out  of  Post  Office  hours,  189. 

'  of  adoption  to  collector,  observance  of  essential,  presumed, 


284. 
■'■  ■  to  rescind,  must  be  reasonable,  284. 


NuiBANCE — offensive,  erected  on  a  man's  own  ground,  3. 

by  sewage,  action  to  abate,  by  owner  of  stream,  6. 

by  lawful  trade  in  a  proper  place,  17. 

■  ■ party  settling  in  neighbourhood  of,  19. 

■  what  it  is,  either  as  affecting  property  or  the  person,  29. 

O. 
Obey — omission  by  bride  to  repeat  the  word,  in  the  marriage  ser- 
vice, 487. 
Objections — must  be  substantial,  205, 207,  vid3  omissions. 
Oblations— 'their  presentation  as  regulating  inheritance,  499. 
Obligations — voluntary,  how  dealt  with,  in  administration,  73. 
Occupancy— title  by,  how  far  good,  8,  67,  68. 
— ^ how  overcome,  80. 

■  -..— _  how  perfect^d,  80. 

■ prescriptive,  of  ryots,  khoodkhast  and  kudee- 

mee,  672, 673,  674. 
Official — duty,  discharge  of  by  Postmaster,  out  of  hours,  as  a  pica 

to  invalidate  notice,  188,  190. 
Offspbing — illegitimate,  held  to  be  of  the  same  country  as  the  mo* 

ther,  134,  vide  children,  legitimacy. 
' —_   illegitimacy,  paientage. 
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Omissioks — to  avoid  liability  under  a  contract,  must  be  materia), 
201,  205,  206. 

■  of  words,  immaterial,  in  a  count,  203. 

■  —  to  include  party,  liable  in  decree,  209. 
negligent  by  pleader,  652. 

■  not  protected  as  a  rule,  vide  negligence. 

—  to  regiflter,  as  presumptive  of  fraud,  433,  434,  437,  vide 

Registration. 
Onus  Pbobakbi — rule  as  to,  per  Baron  Alderson,  240. 

general  rules  as  to,  240,  241,  242. 

■  when  it  changes  sides,  24  L. 

■  —  ■    upon  party  having  exclusive  knowledge  of  fact, 
241. 

■  upon  party  applying  for  injunction  to  establish 


balance  of  convenience,  449. 
— — — impeaching  honest  possession  of  in- 


strument, 465. 

under  Section  51,  Beg.  1793. 


Ohdeb  Ciboulab — at  variance  with  the  law,  457. 

Obbkb — to  pay  money,  generally  or  specially,  effect  of,  55,  vide  pay- 

ments. 
OuTOASTE — forfeiture  of  inheritance  by  reason  of,  493,  507,  509. 
■  extends  to  children, 

493. 
_—_———  ■  claim  for 


maintenance,  493. 
OwAEB— joint,  right  of,  to  alienate,  28. 

■  of  goods,  right  of  to  remove,  before  fiat  against  reputed 
owner,  26. 

■  of  animals,  liability  for  damage^  done  by  them,  33,  274, 


275,  276. 

of  goods,  sold  at  auction,  bidding,  63. 

presumption  as  to  right  of  owner  of  land,  ad  medium  filum 


vide,  127. 
of  animab  iersd  naturae  and  those  mansuetse  naturae,  275, 


276,  277. 

kept  on  the  premises,  278,  279. 


under  Act  of  Parliament,  restricted  to  purposes  for  which 


the  Act  was  passed,  376. 
of  land,  right  to  fixtures,  406,  exceptions  as  to,  407. 
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0w5EB — of  land,  right  to  every  thing  above  it,  or  below  it,  406* 
'   ■ '  to  trees  growing  upon  it,  406. 

_— _  to  accession,  formed  by  silting  up  of  julker, 

406. 

— —  — ^— qualified  right  to  minerals,  408. 

P. 
Fafbbs — custodian,  of,  duties  as  to,  57. 

application  for  discovery  of,  164, 165. 

pABAPHCRirALiA — what  are  excluded  from,  125. 

Paedon— its  effect,  216. 

Pariktags — rights  incidental  to,  vide  British  subject,  134. 

■  generally,  vide  children,  offspring,  legitimacy,  illegiti- 
macy, marriage. 

■  ■  ■     acknowledgment,  its  effect  as  establishing,  497,  Ma- 


medan  Law- 
Pabole — agreement  for  a  lease,  enforced,  440. 

■  evidence  to  explain  local  usage,  296,  297. 

— »—  evidence  to  explain  parole  agreement,  contemporaneous  to 

written  instrument,  800. 
Pabtialttt— patent  upon  the  record,  vide  439,  arbitrator. 
Pabtitiok — of  joint  undivided  estate,  vide  Hindu  Family,  378,  379, 

442,  443. 

■  what  it  is,  501. 

■  once  made,  made  for  ever,  382. 

— — — —  —  natural  evidence  to  establish,  fact  of,  442,  443. 

■ difference  between  Hindu  and  Hebrew  children  as  to, 

503. 


— —  when  it  takes  place,  503,  504,  505. 
-  ■  may  be  exacted  by  sons,  604,  507. 

■    ■ —  child  bom  subsequently  to,  within  usual  period  of  ges- 
tation, 504. 

child  begotten,  subsequently  to,  504, 505. 


Pabtnsbbhip — agreement,  for  survivor  to  purchase  freeholds,  136. 

■  parties  may  be  partners  towards  the  world,  but  not  in- 
ter se,  144. 

if  inter  se,  then  they  are  partners  in  respect  of  the 


public,  144. 
Patent — infringment  of,  what  is,  and  what  is  not,  4,  5,  75. 

■  ■  prior  use  as  a  plea  to  action  for,  94 
Patent  ambiouitt— 290,  300,  301. 
4  1 
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pATKliifiTT— aukDOwk'Jgmcnt  or,  by  fatUcr,  MaUomedan  Law,  497, 
P.vrrpEa— acceBgarj  right  of,  to  appeal,  119. 

^ appeal  of,  from  orders  of  Collector,  110, 

Pawk— as  distbguiEhed  from  mortgage,  127>  430, 
— of  joint  movealjle  ettate,  5S- 

of  deposit,  with  fidutiiarj,  its  loss^  59, 

US6  or  loss  ofj  bj  Pawnee,  131- 

lien  of  Pawner,  its  limitation,  132, 

* of  two  or  more  articke  caonot  be  separately  redeemed,  132, 

^ otherwise,  under  distinct  agreemeutji,  132. 

of  flingle  article,  by  two  parties,  separnte  redemptionj  1S3, 

to  two  or  more  Pawnees,  133, 

redemption  of,  by  joint  Pawnor,  133. 

liability  of  Pawnee  for  want  of  proper  care,  133. 

'  if  ho  transfer  custody,  133- 


rule  as  to  ex  pen  sea  of  keeping,  133. 
liability  of  owner  as  to,  133. 
espensea,  extraordinary  rule  as  to,  15i» 
Uit^du  Law,  as  to  rigbfc  of  Pawuee  to  sale,  194» 
use  of  loss  of^  131. 


' loss  of,  by  accident,  13  L 

penalty  for  wrongous  u^e  of,  131* 

when  u&e  is  necessary  to  preaervation,  181, 

Pawi^ee— not  estopped  by  prescription,  220, 
pATMEKT — rules  as  to  crediting,  468,  4i71. 

—  made  specially^  468» 

'    generally,  4G9, 


—  in  discharge  of  bond  debt,  how  credited,  468. 

—  aa  per  directions  of  testator,  469^  470. 

-*  of  bond  debt  J  first  credited  to  interest,  470. 

—  evidences  of,  primi  facie  and  presumptive,  466^  467- 

—  into  Court  rule  as  to,  and  exception,  30 S,  309- 
eiiect  of,  30S,  309. 


to  special  or  common  counts,  300, 

in  Trover,  310. 

-^ in  action  for  breach,  310. 

in  part,  operates  as  a  new  promise,  ao  aa  to  revive  limits* 

tin  OS,  521,  525. 
PriTALTT— vide  liijuidated  damagCBj  SSL 
rule  as  to,  323. 
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P£!n)EVTi  LITE — transfer  of  claim,  its  effect,  50. 

F£BPOBi£ANCX — spccifio,  power  of  Court  to  enforce,  320. 

■  of  agreement,  according  to  plain  intention, 

320. 
^ '  for  separation,  enforced,  462. 


Pebpbtuitt — covenant  void  for,  393. 

Flaihtetf — his  right  to  remove  his  prisoner  to  jail  within  the  venue, 

134. 
Pledgk— vide  Pawn. 

PoLiCT — of  insurance,  vide  insurance,  89,  99,  100,  101,  104. 
— ^^— its  nature,  37. 

■  — -  kept  on  foot  by  obligee,  174, 175. 

— — — to  secure  a  debt,  different  from  one  to  secure 

annuity,  175. 

■  —  Marine,  288,  289,  vide  sea-worthiness,  under- 


writer. 

covers  only  fortuitous  losses,  101. 


Pope — the,  exercise  of  ecclesiastical  authority  derived  from,  barred 

by  prescription,  526. 
PossBSBiOH— delivery  of,  in  cases  of  joint  and  undivided  estate,  7. 
'        —  of  tenant,  vide  tenant,  47. 

■  '  of  surety  and  heirs  of  tenant,  61. 

— — -  title  by,  65,  67,  vide  occupancy. 

■  right  to,  apparent  and  actual,  80. 

simple,  squatters'  right,  145,  prescriptive,  vide  khood* 

kasht,  kudeemee,  572. 

■  _  absence  of,  as  presumptive  of  invalid  claim,  434,  435, 


437. 

■.    >  title  by,  in  equal  equities,  governs  the  case,  447,  448 
451. 
doubtful Id. 


party  in,  can  only  be  ejected,  on  proof  of  a  superior 

right  to,  448. 
must  be  awarded,  to  set  up  limitations  under  Reg. 


XIII.  1848,  672,  573. 

— — claim  to  settlement  on  grounds  of,  573. 

— —  ownership  presumed  from,  450,  520. 
■  prim4  facie  evidence  of  property,  574. 

right  of  party,  to  recover  rents,  by  reason  of,  451. 

— — — —  undisturbed,  its  conclusive  effect,  574. 
4  I  2 
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FossKSSiON— of  remainderman,  in  estate  charged  for  debt,  ill  the 

hands  of  trustees,  presumption  of  pajmeat,  466. 

■ by  a  ryot  for  twelve  years,  517, 

preecriptire,  in  stances  of,  517  to  560,  ?a)id  as  against 

auetion  purehaaer,  518* 
under  Section  49,  Reg.  Till  1793,  518* 


'--  prior  to  August  12th,  1765,  by  grant,  52 L 

adverse,  ^vhat  it  i^,  52 1. 

' by  sufferance,  bb  not  creative  of  prescription,  526,  572 < 

good  aa  against  the  exercise  of  (icdesiasticid  autbo- 

rifcy,  526. 
PofiTUUMOua— child,  his  right,  476,  4S9, 
, . bis  right  to  the  rents,  uncollected  by  qualiEed 

heir-atdaw,  400,  491, 
protected,  partition,  505. 


PfiiCTlCE^Buttled,  not  departed  from,  387. 

establiahed,  is  the  law  of  the  knd,  and  the  right  of 

fiuitors,  404, 
Pbecedents— uniform,  entitled  to  respect,  565, 

stamped  with  the  authority  of  Fair,  565, 

constitute  established  usage,  565* 

formtitlon  of  new  rules  of  practice,  contrary  to,  de- 


precated, 505, 
FtiE  EJdPTios^ — eauie  of  action,  for  limitations,  91, 
priority  of  claims,  in  cases  of,  9L 
of  sharer,  over-coatiguous  claimant,  105, 
claims,  subject  to  the  general  Law  of  Limitations,  39S* 

local  usage,  391, 

claim,  not  defeated^  by  parties  resci tiding  contract,  d&2* 


Fa£aOiiiFTIoK — none  as  against  mortga^oe  in  possesi^ion,  220, 

■ Zemiodars   claim  to  resume   grants 

mider  Section  10,  Reg.  XIX.  1793,  544, 

iivill  operate,  if  only  in  possession  of  title  d«edi,  220* 

—  its  object,  517,  its  principle,  518. 

pj  imi\  facie  proof  of,  vide  user,  easement,  522.* 

iu  resumption  suits,  517  to  560, 

by  sisty  years  possession,  526,  528,  565,  as  ag'ainst 


auction  purchaser,  528*  ryots,  572, 
limttatiou  by,  665,  of  kboodkasbt  and  kudeemeis 

or  uninterrupted  user,  574. 
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Pbisumptiojt — of  ownership  of  landlord,  ad  medium  filum,  vi»,  127. 

■  ■  of  validity  of  adoption,  from  formal  notice  at  the 

time,  434. 
» _____ from  other  circumstances,  485. 


400. 


-  of  right  to  mutual  support,  123,  139. 

-  of  continuance  of  deht,  466. 

-  of  criminal  intention,  from  criminal  act,  253. 

•  of  malice  from  slander,  vide  malice. 

-  of  legitimacy  from  marriage,  476,  481. 

-  of  sanity,  481. 

-  from  uniform  practice,  324. 

*'  of  user,  from  custom,  of  legal  origin  and  exercise,  399, 

-  of  simultaneity  of  death,  in  common  accident,  496. 

•  of  unpaid  consideration,  from  advances  suhsequent,  443. 

-  of  fraud,  from  transfer  hy  son  to  mother,  433. 
—— —  from  ahsence  of  possession,  434,  435. 

—  from  omission  to  register,  433, 434, 436, 437. 

from  alteration  of  name  of  vendee  of  stamp, 


434. 


wife,  435,  438. 


from  beneficial  lease,  435. 

from  transfer   of  judgment-debtor,  to  his 


gor,  436. 


instrument,  437. 


between  relations,  436. 

from    enmity    between    obligee    and  obli- 

from  transfer,  in  prejudice  of  heirs,  437. 
from  age  and  imbecility,  437. 
from  non-production  of  instrument,  437. 
from  members  of  family  not  being  parties  to 


_. from  transfers  to  confidential  agent,  437. 

— • —  from  deed  of  gift  by  judgment-debtor,  sub- 
sequent to  decree,  437. 

—  ■  from  omission  to  effect  mutation,  438. 

___  from  alteration  of  date,  443. 

from  use  of  old  stamps  of  inferior  value,  443. 


when  equally  balanced,  possession  governs  the  case. 


450,  451. 
-  — ^—  adverse  to  fetters,  458,  vide  irritant  clause. 
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Pbitikoi  vaibi— 253. 

PBiiffoaENiTUBB^ impeachment  of,  for  iliegiiimacy,  72,  494. 

»  abolition  of  inheritance,  896. 

»'  c»teri8  paribus,  as  the  rule,  determining  the  party 

to  manage  estate  of  missing  ancestor,  506,  507. 
Peinoipal— vide  surety. 

Pbikoipli — common  to  parties  claiming  derivatively,  213. 
P&iOB  usE—as  a  plea  to  an  action  for  infringement  of  patent,  74. 
Pbiobitt — of  debt  incurred  during  health,  71. 
of  simple  contract,  creditors  of  testator,  over  judgment 

debtors  of  heir,  73. 
■  of  Hen  of  holder,  of  voluntary  promissory  note,  over 


legatee,  73. 

*■  of  creditors  over  volunteers,  74. 
■ —  of  claim  of  Donee  of  promissory  note,  over  legatees,  74. 
of  mortgagee  of  title  deeds,  over  vendor  without  consi- 


deration, 75. 
'  by  occupancy,  78. 

by  title,  75. 

— —  general  rule  as  to,  65. 

of  judgment-creditor  over  assignees  under  subsequent 


insolvency,  66. 

of  costs,  of  necessary  parties  in  administration,  66. 

■  of  plaintiff  for  costs,  in  action  to  ascertain  priorities,  66. 

of  costs,  of  other  incumbrancers,  rule  as  to,  66« 

of  mortgagee  in  execution,  71. 

■  how  defeated  by  notice,  66. 

-  in  execution  by  diligence,  67,  71- 

— of  landowners,  claim  for  rent,  67,  70,  75. 

of  dower,  as  contra  inheritance,  67,  74 

of  annuitants,  rule  as  to  onus,  69. 


— ^ of  claims  of  Government,  for  public  Revenue,  76. 

_—_  of  Indigo  Planters  lien  for  the  crop,  74. 

of  assignee  of  equitable  liens  and  interests,  priority  by 

date,  76. 

— — of  third  mortgagee,  by  tacking,  76. 

■  —  under  conflicting  processes,  76. 

— — of  antecedent  equitable,  or  legal,  claims,  liens,  charges 

in  rem,  76. 
— —  of  date,  where  claims  are  equally  good,  77,  78,  79. 
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Peiobitt — of  the  earliest  advanoe,  77. 

— —  of  wife's  claim,  as  surety  for  her  husband,  81. 

'  right  to,  may  be  postponed  for  fraud,  81. 

■  —  of  first  mortgagee,  for  future  advances,  82. 

of  assignee  for  value,  over  provisional  assignee,  173. 

Pbivaoy— invasion  of,  action,  23. 

PBimseB— as  a  plea  to  action  for  libel,  1,  248,  262. 

■  as  between  client  and  attorney,  rule,  59,  60,  228. 

of  parties,  attending  Courts  of  Justice  from  arrest,  217, 

220,  221,  222,  228,  224,  225. 
— — —  of  member  of  parliament,  when  it  ceases,  220,  268. 
"  parties  privileged,  going  are  privileged  returning,  225, 


226. 


*  the  principle  of  protection,  225,  226. 

of  judicial  officers,  for  words  officially  spoken,  affecting 

character  of  parties,  253. 

as  to  reports  of  judicial  trials,  266. 


Pbomissoby  Note — void  for  alteration,  214. 
-^— — — —  limitations  as  to,  524. 
Pbopeett — restricted  in  its  enjoyment,  1,  8,  20,  29. 

'     ■ right  to,  without  right  of  possession,  80. 

■  —  devise  of  all,  to  tenant  for  life,  then  over,  conversion,  135. 

lost,  finder  of,  appropriation  by,  243. 

— ancestral,   amongst    Hindus,  sons  co-proprietors    with 

father,  502. 

partition  of,  501,  602,  503. 


Pbofbietoe — defaulting  for    revenue,  purchasing,   remitted   to   his 
original  title,  46. 

Pbostitutb — daughters  of,  living  in  prostitution  with  her,  priority 
as  her  heirs  contra,  married  daughter,  212. 

Pbotegtion — from  arrest  in  Bankruptcy,  does  not  extend  to  debts 
subsequent,  216. 

^■—  extends    only    to    debts  proveable    before  commis- 
sion, 217. 

■  rule  as  to,  privilege  against  arrest  of  parties  attending 


Courts  of  Justice,  217, 220  to  226. 
Public  Adt-A-Ntaob— dominates  over  that  of  individuals,  29. 

■  no  plea,  in  the  mouth  of  a  wrong  doer,  83. 

Public  Highway — ^presumption  as  to  ownership  in,  128. 
FuBCHASEB—in  execution,  action  by,  to  enhance  rents,  45. 
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PuBOHABEB —  former  proprietor,  defaulting  for  revenue,  re-purchas- 

ing,  46. 
bound  to  asoertaiu  the  status  of  tenants  in  posses- 
sion, 47. 

■    '  not  bound  to  notice  vague  rumours,  47. 

— of  tenant  rights,  bound  by  terms  of  lease,  48. 

of  chose  in  action,  cannot  be  in  a  position  better  than 


of  his  vendee,  47. 
-  of  book  debts,  right  of,  as  to,  49. 
rights  of,  under  Section  29,  Regulation  XI.  1822,  51, 


55,  519. 

—  '  rights  of  auction,  purchaser,  revenue  default,  with  refer* 


ence  to  Decennial  Settlement,  51. 
—  —  rights  of,  generally,  51. 
auction,  revenue  default,  title  from  Government,  52, 


519,  564. 
-— ^ partly  at  revenue  sale,  and  partly  in  execution,  rights 


of,  52. 

— *  of  estate,  sold  for  arrears  other  than  its  own,  53. 

of  bond,  53. 

— surrender  by,  to  dafaulting  proprietor,  remitter,  53. 

■  by  private  conveyance,  55. 

■  '  ■ —  at  auction  generally,  vide  auctioneer,  but,  63. 

— *  what  enquiries,  bound  to  make,  79,  80. 

receipt  of  purchase-money,  ordinarily  a  good  estoppel 


as  a  plea  by,  129. 

«^   '    '       — —  rights  of,  vide  rights,  appurtenances,  emblements,  fix- 
tures, 289,  290. 

Q. 

Quality  QuAisTriTT^-doubtful,  rule  as  to,  in  admeasurement  of  dam- 
ages, 240,  241,  447,  451. 

Quantum  Mebuit— right  to  sue  for,  implied  promise  to  remunerate. 
281,  282. 

R. 

Reabok — like,  like  law,  208. 

defined,  208. 

■  is  the  life  of  the  law,  208. 

Re-entby — of  landlord  for  breach,  455,  461. 

__—  ■    I    ■    I    barred  by  reciept  of  subsequent  rent,  473. 

Refobmatiok — of  settlement,  vide  settlement,  817. 
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Beoistbation — absence  of,  as  presumpiive  of  fraud,  433,  43:1!,  436, 

437. 
Bemotbvess— cause  of  action  bad,  for,  89,  94. 

'  as  a  bar  to  action,  106. 

BsvT — payment  o^  by  tenant,  to  wrong  party,  45,  55. 
'  right  to,  as  incidental  to  possession,  118. 

■  ■  action  to  recover,  recurrent,  538. 

'  decree  for,  founded  upon  title  by  possession,  118. 
— - —  payment  of,  as  evidence  of  landlord's  title,  41. 

■  enhancement  of,  action,  45. 

—  receipt  of^  after  breach,  cure  of  forfeiture,  473,  vide  payments, 
re-entry. 

— -  not  collected  by  qualified  or  intermediate  heir,  cannot  be 

recovered  against  posthumous  son,  491. 
BiiTT-EBEi — tenures,  three  kinds,  with  reference  to  date,  529. 

■  —    present  law  of  Limitation,  as  to  resumptions,  529,  531. 
BBPO&TB-^of  judicial  proceedings,  266. 

Newspaper,  Magazine,   Journal,  how   far  admissible  as 

evidenee,  444,  445,  446.  [478. 

Beputatiok — as  evidence  of  marriage,  rule  as  to,  516,  vide  marriage, 
Besxetatiok — of  remedies  against  surety,  effect  of,  48. 
Besumptiok — of  dominant  tenure,  45,  209. 

I  of  grant,  under  Section  8,  Begulation  XLIV.  1793, 45. 

— — ^^— — invalid,  for  want  of  legal  observances,  459. 

Bbview — applications  for,  will  not  breed  new  limitations,  527. 
Betebsiokes — action  by,  must  be  founded  on  special  and  material 

damages,  203. 
Bights*— exercise  of,  how  restricted,  1  to  24* 

■  what  they  are,  290. 

BiPABLiK  PBOPBIBTOBS— their  rights,  10, 15, 180, 182,  427. 
BoAD— right  of,  7. 

right  to,  290. 

BuLUiros — new  mischief  of,  388. 

Byotb — vide  khoodkasht,  kudeemee,  limitations,  prescription,  572. 

for  limitations,  time  of  possession  of  ancestor  counts,  573. 

nature  of  tenure,  determined  by  pottah,  573, 

—   characteristics  of  prescriptive  title,  574. 

S. 
Sals — unreserved,  63. 

'  in  execution,  after  satbfaction  of  decree,  aliunde,  142, 143. 
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Sjllk— for  arrears  of  revenue,  effect,  113. 

■  null,  in  execution,  validity  of  subsequent  sale  by  private  con- 
tract, 221. 

■  absolute  in  form,  evidence  of  trust,  816. 

in  execution,  under  a  wrong  law,  invalid,  458. 

by  collector,  to  party  other  than  the  highest  bidder,  46. 

■  m  of  an  estate  out  of  its  turn,  463. 


Sakitt — presumptions  favourable  to,  481,  483. 

Sapikdas — prior  title  of,  to  inherit,  499. 

SciENTBB — necessity  of,  to  sustain  a  declaration,  274,  278,  279. 

Sea  Shobe — extent  of  the  right  of  the  crown,  390. 

Sea  Woethikebs — no  implied  contract  for,  at  time  the  policy  may 

attach,  288. 
Securities — marshalling  of,  36. 

■ lien  of  solicitor  upon,  not  that  of  a  Catholic  creditor, 

so  as  to  marshall,  132. 
Secubity — with  claimant,  in  equality  of  evidence  carries  the  day,  466. 
Sepabatiok — action  to  enforce  agreement  for,  462. 
Settlement — right  to,  incidental  to  proprietory  title  in  posses- 
sion, 137. 
■  marriage,  reformation  of,  in  furtherance  of  intention 

of  parties,  317. 
Sevebakoe — of  surface  and  minerals,  rule  to  be  observed  as  to,  416. 
Skx — females  with  few  exceptions,  excluded  from  inheritance,  Hind. 

Law,  499. 
SHAREBS—joint  and  undivided,  common  liability  for  default  of  one, 

213. 
m  action  to  reverse  sale,  estoppel  that  one  had  taken    out 

proceeds,  213. 
Shipwbeck — death   of  heir    expectant  and   inheritee,  doubtful  or 

unknown  survivorship,  496. 
SiSTEBS — as  heirs,  501. 
Slandeb — vide  malice,  247,  248. 
SoLiciTOB — vide  lien,  217. 

_  as  Trustee,  breach  of  trust  by,  struck  off  the  roll,  254. 

Son — action  by,  during  his  father's  life  time,  to  succeed,  494. 
—  adopted,  no  claims  prior  to  adoption,  494. 
Specific — performance,  jurisdiction  to  enforce,  320. 

. ^ action  to  enforce  agreement  for  separatioDi  462. 

Stamp — inadequate,  objection  in  appeal  for,  820. 
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Stamp  Acts — what  they  are  made  for,  215. 

■  not  to  exclude   unstamped  documents   produced  to 
establish  collateral  purposes,  214. 

Statutobt — requirements,  natural  termination  of,  215. 

Stolen  pbopjbbty — bank  notes,  money  when  lost  to  true  owners,  30. 

Stbangbbs — purchasing  in  execution  property  belonging  to  undivided 
Hindu  Family,  7. 

SuocESSiOK — rules  as  to,  Soonees  and  Sheahs,  497,  generally  vide  inhe- 
ritance, heir. 

amongst  Hindus,  498,  499,  parties  disqualified,  499 
vide  inheritance. 

SurFBBAKOE — ^posscssion  by,  526,  what  it  is  not,  526. 

SiroGESTio  Falsi — postponement  of,  claim  of  party  making  it,  82.    . 

SuppOBT — right  to  mutual,  presumption  as  to,  123,  139. 

■  right  to,  in  tenant  of  surface,  413,  414. 

'  allottee  of  surface,  his  right,  as  against  the  owner  of 

minerals,  416,  417. 
SuBETY— discharged  by  discharge  of  Principal,  118. 

■  exception,  228. 
— —  and  creditor,  his  position,  148. 

■  on  understanding  that  there  would  be  a  co-surety,  release 
upon  non-execution,  148. 

one  of  two  released  by  creditor,  discharge  of  the  other,  149. 

■  alteration  of  his  position,  must  be  material,  149,  150. 

■       ■        ■  in  prejudice  of  his  reme- 


dies, 149,  150. 

not  discharged  by  creditor's  forbearance  or  inactivity,  149 

169. 

-  right  of,  to  securities  held  by  creditor,  151,  152,  168. 
— —  right  of,  as  against  co-surety,  151. 

moral  liability  of,  legal  liability,  152. 

— ^  rights  of,  limited  to  indemnity,  153. 
-*•  death  of  Principal  insured,  153. 

change  in  position  generally,  162. 

-  absence  of  express  words,  continuing  liability,  152. 

discharged  by  alterations  increasing  liability,  166. 

-  principle  of  Law,  as  ,to  alteration  of  official  duties  of  Prin- 
cipal, 166, 175. 

-—  creditor,  returning  securities  to  his  debtor,  subsequent   to 
suretyship,  168. 
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SuBETT— claim  of,  to  securities  is  founded  on  natural  equity,  168. 

obligations  of  Prineipal  to  indemnify  surety,  169. 

■  right  of,  to  benefit  from  subsequent  securities,  169. 

-  right  to  be  discharged  on  creditor  parting  with  securities 
existing  at  time  of  suretyship,  170. 

'  immaterial,  whether  surety  knew  of  their  existence  or  not,  170. 

— —  right  to  be  indemnified  is  independent  of  oon tract,  171- 
'  ■  ■  must  not  be  prejudiced  by  creditor  dealing  with  securities,  171* 

■  securities  given  by  the  Principal  are  the  primary  fund,  171. 

'■  may  convert  himself,  by  subsequent  contract  into  Principal 

debtor,  176. 

■  right  of  action  against  Principal,  accrues  upon  payment,  176. 
'     ■  ' '  ■  time  given  to  debtor  without  consent  of  surety,  176,  177| 

178, 179. 
— —  should  expressly  contract  for  privileges  of  surety,  177, 180. 

■  ■    ■       parole  evidence  inadmissible  to  vary  written  contract,  178. 

-  parole  evidence  admissible  to  rectify  the  contract,  178. 

■  action  against,  together  with  officer  of  Court,  184. 

statutory  liability  for  Prineipal,  afber  positbn  altered,  210. 

■  change  of  position  of  Principal,  211. 

"  change  in  the  Law,  presumption  of  supposition  that  the  old 

Law  would  remain  in  force,  211. 

"  for  salaried  clerk,  released,  by  substitution  of  commission  for 
salary,  212. 

^  discharge  ot^  by  notice  to  teramuite  lease,  216. 

position  changed,  by  his  own  erroneous  representations,  284, 


236. 
SuEFAOE — owner  of,  injury  to,  vide  support,  123,  139,  also  minerals, 

418,  414. 

■   severance  of,  from  minerals,  rule  as  to,  416. 

•  allottee  of,  entitled  to  support,  416,  417. 

SuBFLirs — in  charities,  857  to  865. 

principle  in  cases  of  charitable  bequests,  864,  865,  867. 

■  unappropriated  in  such  schemes,  866. 

SuBTTVOR-^unknown,  in  common  accident,  ahipwreek,  &c.,  486. 

T. 
Taokiko— right  of,  third  mortgagee^  76. 

. what  it  is,  77,  81,  86. 

Tank — lease  for  excavation  of,  45. 
Taxation — arbitrator's  charges,  costs,  204. 
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TbchkioaIi — objections  in  appeal,  434. 

Tenakt — encroaching  on  waste,  incorporation  within  holding,  65. 

■  for  life  or  years  or  at  will,  must  preserve  boundaries,  25. 

■  in  possession,  vendee  bound  by  any  equities  enforceable 
against  his  vendor,  47. 

— -^ possession  of,  is  notice  to  vendee,  47. 

'  '■    '  extent  of  equities,  47. 

-^—  possession  of,  liability  to  pay  rent,  54. 

breach  of  covenant  by,  action  by  Beversioner,  208. 

■  of  surface,  Kight  to  support,  vide  support,  surface. 

■  taking  lease,  subject  to  risk  of  subsidence,  quali- 


fied right,  416. 

■    ■■■  does 

Bot  acquire  an  easement,  416. 

'  allottee  of  common,  right  to  support,  against 

owner  of  minerals,  416,  417. 
Tbitube — resumption  of,  its  effect  on  derivative  tenures,  209. 
Tbbtatob — his  intention,  principally  regarded,  811,  827,  vide  Inten- 
tion.  Construction. 

the  plain  first  meaning  of  his  words  to  be  followed, 

exception,  317,  827,  845. 
■  ■  in  particular  cases,  vide  Charity,  Surplus.  * 

exception  by,  of  a  desire,  that  his  debts  be  discharged, 


creates  a  charge  on  realty,  470. 

general  charge  by,  is  authority  to  executors,  470. 

real  and  personal  estate,  a  blended  fund,  470. 


TncB — fractional  portions  disregarded,  185. 

■  railway,  action  by  traveller  against  Company  for  not  keeping, 
197. 

■  as  being  the  essence  of  the  contract,  284. 

■  place  and  circumstance,  their  bearing  upon  <^e  intention  of 
parties,  438. 

■  as  destroying  title  and  creating  it,  574. 

■  as  tempus  edax  rerum,  674. 

TiTLB — ^failure  of  both  parties  to  establish,  possession  governs  the 
decision,  447,  448. 

■  derivative,  how  it  terminates,  44,  46,  47,  54. 
■ its  extent,  44. 


what  it  is,  80. 
lowest  kind  of,  80. 
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Title— different  di^greos  of,  80* 

■■■  complete,  what,  80* 
■  etjtjitiiUe,  61. 

TiTLB  Deiubs — losa  of,  admia^ion  by  superior  title  of  autlieuticity  of 

duplicate,  58. 
vendor  parting  with,  without  pajmenfcj  mortgage  by 

tbe  vendee^  75* 

admisaiUlity  of,  iu  evidence,  440, 

■     ■     iu admissibility  of,  aa  against  third  parties,  440* 

possession  of,  as  evidence  of  ownership,  4G7, 


ToETUEE — confessions  extorted  by,  30i,  305, 
TEiDE  MA HK3— fraudulent  imitations  of,  442, 
TMAJfsjfc.CTioK9 — disputable  amongst  principals,  without  pr^udiee  to 

third  parties,  4L 
— invalidj  discharge  of  guarantee,  for  subiequent  liabt* 

litiea,  218. 
Traksfee— suljjeet  to  any  obligfatione,  binding  npon  the  vendor,  44. 

. ^^-^  fioui  sou  to  mother,  presumptively  fraudulent,  433, 

from    judgment-debtor   to   wife,  subsequent   to  decree, 

435,  438. 

— between  relations,  presumptively  fraudulent,  43G. 

^    ^  i  in  fiivor  of  confidential  agent,  to  prejudice  of  heirs,  437, 

■I  by  deed^  subsequent  to  decree,  presumptively  fraudulent, 


437. 

nominal,  indications  of^  437,  438- 


TBAK&MiaiLATiON — bow  opinion  as  to,  regulates  the  law  of  Inkeri- 

tance  amongst  Hindoos,  493. 
Tubes— fruit  trees,  action  by  ryot  against  zemindar,  9^ 
Teespass — under-ground,  the   same  as  trespa;3s  above    gfoimd^  for 

limitations,  5G8. 
Teifles— generally  disregarded,  185,  202,  204,  205j  ^ide  informality, 

omission  injurious  to  freehold,  421. 
Thust — reauHing,  contingent,  gift,  376. 

TttUBTEE^appearing  Beparately,  double  set  of  costs  when  allowed,  153, 
■  direction  to,  to  accumulate,  liability  for  default,  150, 

. ■    appropriation  uf  trust  fuud,  substitution  of  policies,  subae- 

rpient  bankruptcy,  15G. 
solicitor,  acting  profess ionully  in  matters  out  of  Court, 


costs,  173* 
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Tbustse — setting  up  an  oatBtanding  term  against  his  cestui  qui 
trust,  568. 

U. 

Unoebtaikty — its  effect,  in  avoiding  a  devise,  300. 

Undbbwbites — liability  limited  to  fortuitous  loss,  101. 

Undbbyaluation — must  exceed  ten  per  cent.,  207. 

■■  plea  of,  in  appeal,  vide  stamps,  technical,  un- 
stamped Documents. 

XJiopoBMiTY— general  necessity  of,  208. 

TJkstamped  JDooumekts — ^rule  as  to  admission  and  exclusion  of,  214. 

UsA&B  as  regulating  transactions,  886. 

'  evidence  to  show,  admissible,  386. 

'  when  evidence  inadmissible,  386. 

■  customary,  amongst  merchants,  887. 

■  must  be  of  an  enforceable  nature  to  sustain  an  action,  889. 

^— -  prescriptive,  as  regulating  claims  to  pre-emption,  891. 

■'        '      ■  has  the  force  of  law,  391. 


presumptions  favorable  to,  from  long  possession,  393. 


Use — reasonable,  of  a  right,  vide  nuisance,  20,  28. 

■  prior,  as  a  plea  to  an  action  for  infringement  of  patent,  74j. 
TJsBB — right  of,  presumed  from  long  enjoyment,  389,  522,  523. 
how  defeated,  389,  522. 

■  legal  origin  of,  presumed,  399. 

■  l^al  exercise  of,  presumed,  400. 

■  immemorial  exercise  of  right  of,  401. 
■■     '     '  prim&  facie,  proof  of,  522. 

TJsuBT — penalties  for,  enforced,  456. 

Vakeel — special  authority  necessary  to  take  money  out  of  Court,  120. 

■  position  of,  as  to  fees,  120.  [210. 

■  separate  fees,  as  costs  in  the  case,  rule  as  to  exoneration  from, 
Yalidity — an  essential  element,  to  create  liability,  219. 
Valuatioit — over,  of  suit,  affecting  the  jurisdiction,  105,  vide  under- 
valuation. 

YALUE—uncertain,  doubtful,   240,  241,  447,  451,  vide  maximum 

minimum. 
Yebdee — bound  by  all  equities  obligatory  on  his  vendor,  62. 
from  mortgagor,  title  as  to  equity  of  redemption,  62. 

■  without  payment  of  purchase  money,  mortgage  by,  of  ven- 
dor's title  deeds,  75. 

■  accessary  rights  of,  135, 
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Ybnbse — without  warrantrj,  108, 112, 113. 

-^^— -*  and  vendor  and  auctioneer,  their  relative  position,  64. 

ViBGiNiTT — as  a  plea  by  wife  to  action  for  divorce  on  ground  of  her 

adultery,  494. 

, ..  medical  evidence  to  establish,  494. 

VoLUin?ABY— obligation,  its  place  in  administration,  78. 
VoLUHTEBB— under  instrument  creating  debt,  pri?ity  as  agiunst  Te»- 

tamentary  volunteers,  74. 
..— .^— .—  has  no  preference  over  creditors,  74. 

W. 
Ward— marriage  of,  in  contempt  of  Court,  discharge  of  contemptee, 

221. 
Wabds— Court  of,  nature  of  agency,  46, 

Wabbantby — ^absence  of,  purchaser's  risk,  vide  caveat  emptor,  113. 
Wastb  LAin> — encroachment  upon  by  tenant,  vide  tenant,  65. 
■■  passes  by  demise  of  rights  and  interests,  58,  460. 

Watbb— surface,  rights  of  land  owner  as  to,  8,  27,  427,  428,  528. 
■  ■  right  of  riparian  proprietor  to  flowing,  10, 18, 181. 

■  underground,  abstraction  of,  180, 181. 

■  ■    I       rights  of  mill  owner  as  to,  181. 

■     ■  subterranean,  law  relating  to,  427,  528. 
.  not  flowing  in  a  defined  course,  427,  428,  429. 
— — -  natural  stream,  right  to,  ex  jure  naturae,  428,  429,  480. 
percolating,  428,  429,  480. 

■  running  water,  429. 

Wealth — double  object  of,  temporal  and  spiritual,  Hindu  Law,  498. 

spiritual  benefit  from,  its  effect  in  regulating  inheritance,  498, 

Widow,  Hindxt — ^prior  to  adoption,  187. 

■  subsequent  to  adoption,  187* 
• •  gift  by,  vido  gift,  877. 

■     .     I    childless,   may   dispose  of  portion  given  by   her 

father,  at  partition,  879. 
■     .    ■ claim  by,  to  inheritance,  barred  by  cus- 


tom, 887. 

action  by,  of  a  son,  who  died  during  his  father's 


life. time,  494. 

.  of  heir  presumptive,  deceased,  494. 


in  the  absence  of  sons,  performs  the  funeral  obla* 


tions,  500. 
— _—  childless,  or  with  only  female  issue,  500. 
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WiFB — apriority  of  her  claim  as  against  legatees,  as  Burety  for  hep 

husband,  81. 
«  debts  of,  dum  sola,  81. 

claim  bj,  to  arrears  of  income  in  hands  of  Receiver,  127. 

■ action  by,  for  separation,  failure,  rule  as  to  costs,  173. 

power  to  dispose  of  savings  out  of  income  from  separate 

estate,  174. 

absolute  interest  to,  how  given,  318. 

gift  by,  vide  gift,  376,  377.  . 

■  how  far  an  agent  of  her  husband  to  pledge  his  credit,  384. 

'  living  apart,  by  consent,  her  husband  not  bound  by  her  con- 
tracta,  384. 

in  consequence  of  her  husband's  misconduct,  384. 


imder  apprehension  of  violence,  may  pledge  her  husband's 


credit  to  raise  expenses  for  legal  proceedings,  384. 
—  apprehensipn,  must  be  substantial,  385. 

living  in  adultery,  cannot  pledge  husband's  credit,  385. 


Wills — construction  of,  rules  as  to,  311,  316,  317,  vide  words,  Tes- 
tator, Intention. 

■  repugnant  clauses  in,  317. 

"  inconsistent  clauses  in,  317. 

— —  transposition  of  words,  addition  of  words,  336,  339. 

informally  executed,  invalid,  461,  462. 

■  partially  obscure  and  inconsistent  with  gift  recited,  462. 
WnTDOWS— opening  out  new,  in  violation  of  neighbour's  Privacy,  24. 
WiTWBSS — to  deed,  impleaded  as  defendant^  to  prevent  examination 

as,  253. 

■  under  protection  of  Court,  34,  226,  vide  protection,  pri- 
vilege. 

of  parties,  claim  for  allowance  during  attendance,  124. 


WOBDS— splitting,  185,  315,  319,  321. 
■■  actionable,  vide  libel,  privilege,  communications. 

■■  technical,  use  of,  legal  meaning  presumed,  311. 


ordinary,  use  of,  grammatical  sense  presumed,  312,  345, 368. 
•  recurring,  use  of,  same  sense  presumed,  312, 
>  additional,  presumed  to  have  an  additional  meaning,  312. 
'  not  to  be  resorted  to  in  construction  of  wills. 


unnecessarily,  336,  339. 

— —  secondary,  to  the  intention  of  the  law,  315,  326. 
4  L 
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WOBBS— may  be  transposed,  anpplied  or  rejected,  312,  816, 317, 328, 

829,  334,  835. 
'  but  not  in  support 

of  mere  hypotheses,  812. 
■  their  plain  first  ordinarily  to  be  followed,  817,  327. 

>  precatory,  their  effect,  in  creating  a  Trust,  827. 


Wbono-boxb — cannot  qualify  his  own  wrong,  94,  95, 100. 

■  his  act,  as  the  primary  cause,  94. 
in  possession,  rule  as  to  accountability  of,  125. 

■  doubtful  principle  of  allowing  him  a  decree  against 
collusive  associate,  807. 

ZiHiiirDAB— action  against,  by  ryot  for  cutting  fruit  trees,  9. 
— — '—  admission  of  rights  of  Talookdar,  its  effect,  44. 

■  assignment  unreserved,  powers  of  assignee  in  resump- 
tion, 44. 

■  power  of,  to  create  rent-free  tenures,  durante  vita,  140. 

duties  of,  in  connection  with  the  police,  evils  of  the 


system,  804,  805. 

generally,  vide  land  owner,  owner,  proprietor,  riparian 


proprietor,  lessee,  lessor. 

actions  by,  for  assessment,  vide  Lakhirajdar,  52^  et 


infra. 
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LIST  OP  MAXIMS  ILLUSTRATED. 


A  verbis  legis  non  est  reoedendum,  140,  45  4i. 

Aocessorium  non  ducit  sed  sequitar  suum  prinoipaleniy  117, 184. 

Acta  exteriora,  secreta  interiora  indicant,  433. 

Actore  non  probante  absolvitor  reus,  240. 

I      '  qui  convenitur,  et  si  nihil  ipse  prastat  obtinebit, 

240. 
Actus  curiae  nemini  gravabit,  129. 
■  Dei  nemini  facit  injuriam,  9. 

■    non  facit  reum  nisi  mens  sit  rea,  242. 
^difioare  in  tuo  proprio  solo  non  lioet  quod  alteri  noceat,  8. 
Agere  is  videtur  qui  exceptione  utitur,  nam  reus,  in  exceptione,  actor 

est,  241. 
Ambiguitas    verborum  latens  verificatione  suppletur  nam  quod  ex 

facto  oritur  ambiguum  veriiicatione  facti  tollitur,  290. 
— —  verborum  patens  null&  verificatione  excluditur. 
Assignatus  utitur  jure  auctoris,  45,  57. 
Aucupia  verborum  sunt  judice  indigna,  185. 
Cessante  oaus&  cessat  effectus,  215,  220,  228. 

■  ratione  cessat  et  ipsa  lex,  185. 
'  statu  primitivo,  cessat  derivativus,  44. 

Cbirograpbum  apud  debitorem  inventum  habetur  pro  solutum,  465. 
CogitationiETpoenam  nemo  patitur,  242. 
Consuetude  ex  cert^  caus&  rationali  constituta  privat  commuuem 

legem,  386. 
Consensus  non  concubitus  facit  matrimonium,  476. 
Contemporanea  expositio  est  fortissima  in  lege,  433. 
Copulatio  verborum  indicat,  acceptationem  in  eodem  sensu,  281. 
Cujus  est  dare  ejus  est  disponere,  350. 
■  solum  ejus  est  usque  ad  coBlum  et  inferos,  406. 

Cum  sunt  tertium  jura  obscura  reo  favendum  est  potior  quam  actori, 

240. 
Damna  absque  injuria,  8. 
De  minimis  non  curat  lex,  185,  319. 
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Dens  solus  hseredem  facit  non  homo,  476. 

Dolus  circuitu  non  purgatur,  98,  99. 

Ei  incumbit  probaiio  qui  agit,  240. 

Ex  diuturnitate  temporis  omnia  presumuntur  solemniter  esse  acta, 

517. 
Ex  multitudine  signorum  colligitur  identitas  vera,  298. 
Exceptio  probat  regulam,  287. 

■  -  qusB  firmat  legem  probat  legem,  287. 
Excu»at  aut  attenuat  delictum  in  capitalibus  quod  nihil  operaiur  in 

civilibus,  242. 
Expedit  reipublicsB  ne  su&  re  quis  male  utatur,  8. 
Expressio  eorum  quse  tacite  insunt  nihil  operatur,  280. 
■  unius  est  exclusio  altering,  280,  286. 

Expressum  facit  cessare  taciturn,  280. 
Ealsa  demonstratio  non  nocet  cum  constat  de  person^,  290. 
Falsum  in  uno  falsum  in  omnibus,  240. 
Fractionem  diei  non  recipit  lex,  185. 
Habemus  optimum  testem  confitentem  reura,  802. 
Haeres  est  nomen  legis,  filius  est  nomen  naturae,  476. 
Hares  legitimus  est  quem  nuptiae  demonstrant,  476. 
Id  nostrum  solum  est  quod  debitis  deductum  est  nostrum,  1,  73. 
Ignorantia  facti  neminem  excusat,  129. 

In  contractis  tacite  insunt  quae  sunt  moris  et  consuetudinis,  280. 
In  dubio  eecundem  reum  potius  quam  secundem  actorem  litem  dare 

oportet,  240. 
In  aBquali  jure  melior  est  conditio  possidentis,  81. 
In  exceptionibus  dicendum  est  reum  partibus  actoris  fungi  oportere, 

241. 
In  genere  quictmque  aliquid  dicit,  sive  actor  sive  reus,  necesse.  est  ut 

probet,  242. 
In  jure  non  remota  sed  proxiroa  causa  spectatur,  89,  91,  93,  98. 
In  maleficiis  voluntas  spectatur  non  exitus,  242. 
In  testamentis  plenius  intentionem  testatoris  scrutamur,  311. 
.  voluntates  testantium  interpretantur,  311. 

Jusjurandum  inter  alios  factum,  neo  nocere  nee  prodesse  debet,  7,  39. 
Lex  non  cogit  ad  impossibilia,  9,  319. 

> non  favet  delicatorum  votis,  1,  24,  29. 

rejicit  superflua,  247. 

semper  dabit  remedium,  9. 

vincit  consuetudinem,  386. 
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Magister  rerum  usus,  S8&. 

Malus  usus  esfc  abolendus,  886. 

Melior  est  conditio  rei  quam  actoris,  240. 

Melius  est  petere  fontes  quara  sectari  rivulos,  89. 

Messis  sequitur  sementem,  406. 

Modus  legem  dat  donationi,  375. 

Nemo  debet  locupletaii  ex  damno  alieni,  76. 

Nemo  est  hsBres  viventis,  476. 

Nemo  plus  juris  in  alterum  transferre  potest  quara  ipse  linbet,  44. 

Non  debeo  melioris  esse  conditionis  quam  auctor  meus  a  quo  res  in 

me  transit,  44. 
Hon  sit  reus  nisi  mens  sib  rea,  242, 
Noscitur  a  sociis,  281. 
Omne  quod  solo  indificatur  solo  cedit,  406. 
Optimus  interpres  rerum  usus,  886. 
Possessori  non  incumbit  probatio,  68. 
Presentia  corporis  tollit  errorem  nominis,  290. 
Probibetur  ne  quis  faciat  in  suo  quod  nocere  potest  alieno,  1. 
Protectio  trabit  subjectionem  et  subjectio  protectionem,  383. 
Qus  accessionum  locum   babent  extinguuntur   cum  priiicipales  res 

perimptse  fuerint,  143. 
'  non  valeant  singula  junctajuvant,  281. 
Qui  baeret  in  liter&  bseret  in  cortice,  185. 
jure  suo  utitur  neminem  laedit,  1. 

-  prior  est  tempore  potior  est  jure,  65,  85. 
Quicquid  plantatur  solo,  solo  cedit,  406. 

Qui  ex  damnato  coitu  nascuntur  inter  liberos  non  oomputentur,  476. 

in  utero  est,  pro  jam  nato  babetur  quoties  de  ejus  commodo 

quaeritur,  476. 
Quisquis  est  rei  suae  moderator  et  arbiter,  1. 
Quod  sedificatur  are4  legatsl,  cedit  legato,  406. 

meum  est  sine  me  alienum  fieri  nequit,  1. 

nuUius  est  occupanti  conceditur,  65. 

sub  certa  form&  concessum  est  non  trabitur  ad  valorem   vel 

compensationem,  850. 

Quoties  in  verbis  nulla   est  ambiguitas,  ibi   nulla  expositio   contra 

verba  fiendum  est,  454. 
Quum  principalis  causa  non  consistit,  nee  ea  quidem  quae  sequuntur 

locum  babent,  117,  143,  145. 
Res  accessoria  sequitur  rem  principalem,  1V7,  184. 
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lies  inter  alios  aci»  alien  nocere  non  debent,  89.  I 

Besoluto  jure  concedentis  resolvitur  jus  concessum,  44. 

Beus  exoipiendo  fit  actor,  241. 

Semper  in  obscuris  quod  minimum  eat  sequimury  240.  , 

»  necessitas  probandi  ei  incumbit  qui  agit,  240. 
^—  prsesumitur  pro  negante,  241. 
Sic  utere  tuo  ut  alienum  non  ladas,  1. 
Siquidem  in  nomine  cognomine  prssnomine  legatarii  testator  erraverit, 

cum  de  person^  constat  nibilominus  valet  legatum,  290. 
Snperflua  non  nocent,  241. 
Testimonia  ponderanda  non  numeranda,  238. 
Verba  intentioni  et  non  e  contra  debent  inservire,  811. 
Vigilantibus  non  dormientibus,  subserviunt  jura,  76. 
Vox  emissa  volat,  litera  scripta  manet,  280. 

TJbi  damna  dantur  victus  victori  in  expensis  condemnare  debet,  117. 
— ~  eadem  est  ratio  eadem  est  lex,  281. 
TJsucapio  constituta  est  ut  aliquis  litium  finb  esaet,  517. 
Utile  per  inutile  non  vitiatur,  241. 
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Page      6,  for  iu  read  in. 

„      28,  for  striclty  read  strictly. 

n      3^9  f^  formed  read  found. 

„      81,  for  of  thief  read  of  a  thief. 

„      40,  for  prejudices  read  prejudice. 

„      44,  for  primitive  read  primitive. 

„       88,  for  dicision  read  decision. 

„  140,  for  a  "  verbis  read  "  a  verbis. 

„  143,  for  perempte  read  perimptse. 

,,  199,  for  at  read  as. 

„  212,  for  several  read  severed. 

„  215,  for  cessanteva  read  cessante. 

„  220,  for  cession  read  session. 

„  240,  for  actori  quam  read  quam  acton. 

„  808,  line  S5,  for  where  read  Where. 

„  804,  for  as  read  in. 

„  812,  for  imperative  read  inoperative. 

„  828,  for  on  wills  read  in  wills. 

„  876,  for  restraned  read  restrained. 

,    „  884,  for  continimacy  read  contumacy. 

„  888,  for  rest  read  rests. 

„  889,  for  censure  read  cessation. 

„  807,  808,  for  implements  read  emblements. 

„  808,  for  social  read  local. 

„  827,  for  reparian  read  riparian. 

„  517,  for  usu  oapio  read  usucapio. 

„  574,  for  munuments  read  muniments. 

„  589,  for  contractiu  read  contractui. 

„  606,  for  tach  read  tack. 

„       %b.  for  of  devise  read  if  devise. 

I,       ib,  for  of  two  estate  read  of  two  estates. 

99      ib.  for  lieu  read  lien. 
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